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EEC ORD. 

IN HOUSE OF REPRESENTATIVES. 



TuEBDAY, January H, 1859. 

Petitions, memorials and bills being the order of business, 

Mr, McRpHT presented the following, which was read : 
To Ike Honorable, ihs House of Bepresentatives of the Stale of Missouri : 

The petition of Solomon G. Kitchen respectfully ehoweth : That, as a. 
citizen of the county of Stoddard, which is included in the Fifteenth 
Judicial Circuit of the State of Missouri, he deems it his duty to bring 
to the notice of your honorable body official misconduct and miademean- 
ora of Albert Jackson, as Judge of the Circuit Court of aaid circuit; 
and to invoke such action upon the charges herein preferred, as to your 
honorable body shall seem proper. 

Your petitioner represents and chttrges, that the said Albert Jackson, 
Judge as aforesaid, has, on divers occasions, and at sundry times, during 
the last three years, while acting in his capacity as such Judge, been 
guilty of misconduct and high misdemeanorB in office : that is to say, of 
willful and malicious oppression, partiality, corruption, and other abuses 
ol his authority and otbcial position. 

That the said Albert Jackson, Judge as aforesaid, has been guilty of 
willful onpression, in refusing, without cause, and in violation of the 
constitution and laws of the land, to persons accused of felony, a 
speedy trial, in this, to wit: That at the October term, 1856, an indict- 
ment was pending in the Circuit Court of the county of Eipley, in said 
Fifteenth Judicial Circuit, the said Albert Jackson there presiding, 

against one Harris, upon a charge of arson or burglary; and said 

cause being called, both parties announced themselves ready for trial, 
and atriSt thereof was urged by said defendant; whereupon said court, 
the said Albert Jackson being Judge, arbitrarily, without ^use, and 
oppressively to sajd defendaiit,refused to permit said trial to take place; 
whereby, and in consequence of such refusal, the confinement of said 
defendant was prolonged in jail, resulting, as your petitioner is informed 
and believes, in the death of said defendant, by reason of such confine- 
ment, during an inclement winter. 

Your petitioner further charges, that the said Albert Jaokson, Judge 
as aforesaid, has, as your petitioner is informed and believes, been guilty 
of other and further acts of willful oppression, in this, to wit: That at 
theNovemher term, 1857, of the Circuit Court of Stoddard county, a prose- 
cution was pending in siud court, the said Albert Jackson presiding, 
against one Sarah Buckner, charged with the crime of murder in the 
first degree; that, upon the trial of said cause, two witnesses were in- 
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traduced by the State, and testified therein, (which was ail the testimony 
otFered.) when the said Judge, (court not being in Hessioa,) as your peti- 
tioner is iaformed and believes, advised the Circuit Attorney prosecute 
ing foi- the State on thatbehiilf to ""withdraw " the testimony of one of 
saeh witnesses ; that said Circuit Attorney accordingly aslied leave of 
said court to "rmthdrma" such testimony, which was granted, and said 
court refused to permit counsel for said defendant to comment on the 
same before the jury; that this evidence was competent, relevant, and 
tended to mitigate the offense with which defendant was charged ; that 
said cause was tried, and defendant convicted of murder in the first 
d^ree; that an appeal to the Supreme Court being granted, a bill of 
exceptions was tendered to said Judge for his signature, omitting the 
evidence of the witness aforesaid; that said Judge refused to sign such 
bill of exceptions unless the evidence of such witness was included 
therein; and the same was accordingly made a part of such bill of ex- 
ceptions. 

Your petitioner further represent, that the said Albert Jackson, 
Judge as aforesaid, has committed other and further acts of willful op- 
pression and tyranny, in this, to wit: That at the May term, 1858, of 
the Circuit Court of Stoddard county, the said Albert Jackson presid- 
ing, a writ of mandamus having been previously issued by said Judge 
in vacation, directed to one Jonas Eaker, a Judge of District Court of 
said county of Stoddard, returnable to that term of said court, and said 
cause being called, said court was advised by counsel for said Baker 
that said writ had not been delivei'ed to said Eaker, nor seized upon 
him, and that he was therefore not bound to make retm'n or answer 
thereto; and your petitioner states that, as counsel for said Eaker, it 
was his duty to ascertain whether said writ of mandamus had been de- 
livered or served upon defendant, and he avers tliat it bad not been so 
delivered or served — a fact which said court well knew or might have 
known by an inspection of the same, which had been returned into 
court by the Sheriff, and was then in court; that said court, notwith- 
standing these iacts, arbitrarily, oppressively to said defendant, and in 
violation of the laws of the land, ordered an attachment to issue for his 
body, caused him to be arrested, held in custody and restrained of his 
liberty for the spaoe of several hours, and finally released him only on 
condition that he would surrender himself on the ibllowing day, and 
make return to said writ, which he did accordingly. 

Your petitioner further represents aiid charges, that said Albert Jack- 
son, Judge as aforesaid, has been guilty of official misconduct, abuse of 
authority, and a usurpation of authority, in appearing in person before 
grand juries, at sundry timesand on variousoccasions, and urging them 
to prefer bills of indictment in particular cases and against particular 
persons, in this, to wit: That at the Kovember term, 1858, of the Circuit 
Court of Stoddard county, the said Albert Jackson, durin^eaid term of 
court, and while the grand jury was in session, appeared before said 
jury in their retirement, assumed to instruct, and did instruct, said jury 
as to their duties, and did urge said grand jury to prefer bills of indict- 
ment against a citizen of Stoddard county and your petitioner. 

And in this : That at the Sorember term, 1 858, of the Butler Circuit 
Court, said Albert Jackson presiding, before the grand jury had retired, 
the said Judge instructed them in open court, that certain citizens of 
said county and your petitioner had been guilty of a violation of the 
criminal laws, in a certain transaction to which lie alluded, and that it 
was their duty to prefer bills of indictment against thera; that upon the 
retirement of said jury the said Judge, as your petitioner is informed 
and believer, appeared before them in person, and there again urged 
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said grand jury to prefer bills of indictineiit against said parties and 
your petitioner. 

Your petitioner further charges, that said Albert Jackson has been 
guilty of official misconduct and misdemeanor in office, in this ; That 
when grand juries have had under investigation charges of official mis- 
conduct against the said Judge, he has appeared before them, and in- 
structed them that it was not their duty, and they had no legal right, to 
prefer an indictment against Mm ; that is to say, that at the May term, 
1858, of the Circuit Court of Butler county, the grand jury having, a» 
your petitioner is informed and believes, under investigation acts of 
ofBcial misconduct of the said Albert Jackson, as Judge, he, the said 
Judge, being advised thereof, appeared in person before said jury and 
assumed to instruct, and did instruct, said gramii jury touching their 
duties, aJid partkularJy resjjeclJng his own case, then under investiga- 
tion ; that said jury in their retirement were instructed by said Judge 
that they had no legal authority to prefer a bill of indictment against 
him. ^ 

Your petitioner further represents, that the said Albert Jackson, 
Jud^ as aforesaid, has, as such Judge, acted with pai'tialU^-, corrupt^ 
and m gross abuse of bis authority and position, in this: That at the 
special Au^t term, 1858, of the Stoddard Circuit Court, the said Jack- 
son presidmg, a Circuit Attorney, pra tern., was appointed by said court 
(in the absence of the Circuit Attorney) to represent the State, and 
among other duties to advise and instruct the grand jury touching ques- 
tions of laiT arising before them ; that said grand jury had before them 
the case of said Cii'cuit Attorney, pro tem., charged with a felony, to wit, 
a felonious assault, and they therefore requested said court to appoint 
another person to act as Circuit Attorney in his st^d; that said court, 
well knowing the facts, (as your petitioner believes,) refused to make 
the appointment; that said grand jury did prefer a biU of indictment 
against said Circuit Attorney, pro tetn., which he himself prepared ; that 
at the next (Xovember, 1858,) term of said Circuit Court, said Albert 
Jackson presiding, the Circuit Attorney was again absent, and one D. 
G. Hicks (the same who acted as such at the former term) was again 
appointed by s«d court; that a motion was made at said term, by coun- 
sel for said Cii'cuit Attorney, to quash said indictment against him, 
which motion was by the court sustained, and no person was appointed 
by said court to i-epresent the Stato, nor was the State represented in 
that behalf; all which will more fu]ly appear by a transcript of the 
record in said cause, whicli is made a part of this memorial. Also, that 
at the special August term, 1858, of the Stoddard Circuit Court, an in- 
dictment was then and there pending against certain citizens of said 
county of Stoddard, and Uie said Albert Jackson, jointly, for a misde- 
meanor, to wit, gaming ; that one of said parties having been put upon 
his trial under said indictment, and the evidence being heard, said 
court instructed said jury that they might retire and find a special ver- 
dict as to the Jact charged in the indictment, but refused to permit said 
jury, and instructed them that they could not find the general issue ; 
that thereupon the Circuit Attorney, pro tem., entered a nolle prosequi in, 
said cause; all which will more fully appear by a transcript of the 
I'eeord in said cause, which is made a part of this memorial, and 
marked A. 

Your petitioner further represent and charges, that the said Albert 
Jackson, Judge as aforesaid, has been guilty of other acts of official 
misconduct as Judge, and has acted corruptly and with partiality, in 
this: That at the November term, 1858, of the Stoddard Circuit Court, 
the said Albert Jackson presiding, a, certain cause was pending in said 
court, wherein one Matthew II. Moore, of the county of Cape Oirar- 
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deau, was plaintiff, and one James Walker, of the county of Stoddard, 
was defendant; that while said cause was so pending in said court, the 
parties thereto conferred together with the purpose of effecting a com- 
promise of the same; that while these conferences were going on, and 
during said terra of court, the said Alhert Jaclcson privately advised 
SiUd counseled said defendant Walker against a compromise of said suit, 
and gave him, said Walker, to understand, that upon a trial of said 
cause he could obtain a verdict; whereupon the plaintiff in said cause, 
being informed of these communications of the said Judge to said de- 
fendant, was compelled, in order that justice might be impartially ad- 
jninistered, to take a change of venue to anotlier circuit. 

Your petitioner further represents and charges, that the said Albert 
Jackson, Judge as aforesaid, has, as such Judge, acted corruptly, op- 
pressively, and with partiality, in this ; That at divers times, and on 
various occasions, during the last three years, and, indeed, generally, 
if not habitually, during such period, upon applications before him for 
changee of venue, he has awarded them to counties and courts remote 
and inconvenient to parties litigant, instead of awarding them, as was 
his duty, and as the law of the laud required, " to some court as con- 
venient as may be to the opposite party." 

Your petitioner states that the foregoing are a few only of the many 
instances in which the said Albert Jackson has acted in his capacity as 
Judge, as aforesaid, oppreesively, corruptly, and with partiality. 

Your petitioner, in conclusion, would respectfully ask at the hands 
of your honorable body, that the rights of the citizens (which have 
been outraged by the official misconduct herein alleged) may be vindi- 
cated, and the purity of the judiciary preserved, by an investigation 
into the conduct of the said Alhert Jackson, under the power conferred 
upon you by the constitution; and your petitioner, as in duty bound, 
wdl ever pray. 

SOLOMON G. KITCHEN. 

Mr. DiRNES offered ths following resolution, which was adopted : 
Seaolvtd by the Sotise of S^reaeniativea, That the Committee on Judiciary be 
:_.. — i_j j._ ,... r. ..p ijjg official conduct of Albert Jaeksoo, Esq., Judge of 



WEDNEsDif, February 9, 1859. 

Mr. Kkoit, on leave, from the Committee on the Judiciary, made a re- 
port in relation to the charges preferred against Albert Jackson, Judge 
of the Fifteenth Judicial Circuit of this State, recommendi»g the adop- 
tion of the following: 

Ankles exhibited ly the ITouse of Representa'nes of the I^Me of Miasovn, in 

the name of all the p&mh of th^ Siate, against Albert Jackson, Jv-dgf of 

the Fifteenth Judicial Circidl, in support of Ihetr Impeackment cu)ainst him 

for willful and malicimis oppression, partialtly, mtsi.ondiict, abuse of qgi 

eial autkoriti/, and other high crimes and misdemeojiora 

Article I. That, unmindful of the sacred obligation by which he 

stood hound to discharge the solemn duiiea of his office faithfully im 

partially, and consistently with the digmt> and importance of the tiust 

reposed in him, as Judge of the Fifteenth Judicial Circuit, in the btate 
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of Missouri, the said Albert Jaoksoti, at a Circuit Court begun and held 
at the town of Bloomfleld, within and for the county of Stoddard, in 
the State of Missouri, on the third Monday in May, A. D. 1858, 
(whereat the said Albert Jackson, by virtue of his office aforesaid, did 
preside as Judge,) did willfully and maliciously conduct himself in a, 
manner highly oppressive and unjust to one Jonas Eaker, viz : 

First The said Albert Jackaon, desiring to harrasa and oppress the 
s^d Jonas Baker, did, at the Circuit Court aforesaid, whereat he, the said 
Albert Jackson, presided as Judge, as aforesaid, cause an attachment to 
issue against him, the said Baker, as for a criminal contempt, because 
said Eaker did not make return to a writ of mandamus, which writ had 
never been delivered to said Eaker, but of which a copy had been 
delivered to said Eaker ; by virtue of which attachment the said Jonas 
Baker was arrested and held in custody for several hours, and released 
finally by said Albert Jackson, on condition that he, the said Jonas 
Baker, should make return to the copy that had been delivered to him, 
said Jackaon well knowing that said writ had never been legally served 
upon him, the said Eaker, and that ho was not in contempt for not 
answering thereto. 

Second. In refusing to permit counsel for said Eaker to speak in his 
behalf, when they proposed to show to the court that said writ of man- 
damus had never been properly delivered to, or served upon him. 

Third. In peremptorily, and in an oppressive, angry and insulting 
manner, ordering the counsel of said Eaker, to wit, Solomon G. Kitchen 
and William &. Pbelan, to shut their mouths and sit down, when they, in 
behalf of their said client, attempted to suggest an insufficiency in the 
service of said writ of mandamus. 

Frmrlh. In depriving said Jonas Eaker of the benefit of counsel, and 
of the privilege of speaking through such counsel in his own defense, 
as he had a lawful right to. 

Art. II, That said Albert Jackson, Judge as aforesaid, regardless of 
the sacred obligation resting upon him to administer justice faithfully, 
impartially, and without respect to persons, was, at a Circuit Court 
begun and held at the town of Bloomfleld, in the county of Stoddard, 
on the third Monday in November, A, D. 1858, whereat he, the said 
Albert Jackson, presided as Judge, willfully and maliciously guilty of 
tiie grossest partiality and iniustice, to wit : 

First. During the CircuitCourt aforesaid, whereatsaid Albert Jackson 

5 resided as aforesaid, there was pending before said court the cause of 
[atthew M. Moore vs. James Walker, and the said Albert Jackson, 
oorruptiy, partially, and to the utter degradation of the solemn and 
important functions of his said ofBce, secretly advised the said Jamea 
Walker, defendant in said cause, not to compromise the same ; that the 
field notes by which the property in dispute between him and the stud 
Moore could be identified, were lost, and that said Walker would be 
successful in said cause, if he would refuse to compromise the same; 
and that, in consequence of the prejudice of the said Alberlr Jackson, 
the said Moore was compelled to have the venua in said cause changed. 
Art. III. That, actuated by a spirit of arbitrary despotism and 
wanton injustice, totally repugnant to the sacred duties pertaining to 
his office, and highly dangerous to the rights of the citizens of theState, 
the said Albert Jackson, Judge of the Fifteenth Judicial Circuit, at a 
Circuit Court begun and held within and for the county of Wayne, in 
the State of Missouri, at the town of Greenville, in said county, on the 
last Monday in September, A. D. 1858, whereat said Albert Jackson, by 
virtue of bis office aforesaid, presided as Judge, was guilty of willful 
and malicious oppression, misconduct, and abuse of authority in hia 
official capacity -. 
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Mrtt. During the Circuit Court aforesaid, at the time and place afore- 

ESiid, David M. Pox, one of counsel for plainfitt^ in the cause of 

Limharger is. ~ Power, then and Uiere pending before said court, 

presented a petition to said Albert Jackson, then and there presiding 
as Judge of said court aforesaid, to change the venue of said cause to 
some other court, because of the prejudice of the Judge, and informed 
him, the said Albert Jackson, that both parties and their counsel had 
agreed that said cause might be sent to either the county of Madison 
or the county of Iron, as either of said counties would be convenient, 
!ind easy of access ; but the said Albert Jackson, Judge as aforesaid, 
utterly unmindful of the rights of the parties and counsel in said cause, 
and totally disregarding the provisions of the statute in such cases made 
and provided, and willftilly and maliciously intending to harrass and 
oppress the parties aforesaid, and their counsel, awarded a change of 
venue in said cause to Missimppi county, well knowing siud county to- 
be remote, difficult of access, and inconvenient to all the parties, coun- 
sel, and witnesses in said cause. 

Second, "When counsel engaged in said cause, to wit, David M. Fox 
and Philip Pipkin, attempted then and there to prevail upon him, the 
said Albert Jackson, to change the venue to some other county more 
convenient to all parties, and informed him that by sending said cause 
to Mississippi county he would deprive them of the privilege of attend- 
ing to their clients' cause, as they had been employed to do, he, the said 
Jackson, replied to each of them in an oppressive, insolent and insult- 
ing manner, highly shameful, and derogatory to the dignity of the im- 
portant position he occupied as Judge, as aforesaid. 

Art. IV. That, influenced by a similar spirit of injustice and tyran- 
nous disregard for the rights of the dtinens of the State, the said 
Albert Jackson, at a Circuit Court begun and held within and for the 
county of Dunklin, at the town of Kennett, in said county, on the 
second Monday in May, A, D. 1858, whereat he, the said Albert Jack- 
son, presided as Judge, did conduct himself, in his official capacity, in 
a manner highly oppressive, unjust, and tyrannical, viz : 

First During the sitting of the Circuit Court aforesaid, at the time 

and place aforesaid, counsel for the defendant, in the cause of 

Smith vs. Cude, then and there pending before said court, whereof 

Bsrid Albert Jackson was Judge, presented to said Albert Jackson, 
Judge of ssid court, a petition to change the venue of said cause tosome 
other court, on account of prejudice on the part of the Judge ; where- 
upon siud Albert Jackson, willfully and maliciously intending to harrass 
and oppress the parties and counsel in said cause, awarded a change of 
venue in said cause to the cmaity of Pemiscot, notwithstanding he was 
then and there assured by counsel for both parties in s^d cause, that 
sud county was difHeult of access, and inconvenient to both parties and 
witnesses ; that both parties to said cause had agreed that the venue of 
SEud cause should be changed to Bollinger or Scott coun^, either of 
which Would be much more convenient to all parties than Oie county 
of Pemiscot, and that if said cause should be sent to the county of 
Pemiscot, counsel for both parties would be compelled to abandon it; 
and to the earnest entreaties of counsel for both parties in said causCf 
that a change of venue therein might be awarded to some other county 
where it would he possible for them to attend to it, and that would not 
be BO difficult of access, and inconvenient to the parties therein, ho, the 
said Jackson, angrily, rudely, and insultingly replied, in a manner indi- 
cating a total disregard for that courtesy toward counsel, and respect 
for the rights of parties, that common decency and the duties of his 
office required. 
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Art. V. That said Albert Jackson, Judge as aforesaid, has, in nu- 
merous other inatauoes, been guilty of willful and nialicious oppression, 
misconduct, and abuse of auUiority, in awarding changes of venue in 
causes pending before him as Judge as aforesaid, to counties remote,, 
inconvenient, and difficult of access, intending thereby to harrass and 
oppress counsel and parties, and to deter others from availing them- 
selves of their right to a change of venue under the law ; pai'tioularly 
at » CSrcuit Court begun and held at the town of Kennett, within and 
for the county of Dunklin, on the second Monday in May, A, D. 1858,. 
whereat said Albert Jackson presided as Judge : 

Urst In awarding a change of venue in the cause of the Point Pleas- 
ant and Dunklin County Boad Company vs. Moses Farrar, then and 
there pending, to the county of Pemiscot, well knowing said county to 
be inconvenient and difficult of access to the parties to said cause, and 
contrary to the earnest request of both parties to said cause, to some 
more convenient county. 

Second. In awarding a change of venue in the cause of said Road 
Company i'^, Nathaniel G. Murphy, then and there pending, to the said 
county of P&miscol, well knowing the same to be difficult of access and 
inconvenient to both parties and counsel. 

Art. VL That at a Circuit Court begun and held at the town of 
Poplar Bluff) within and for the county of Butler, on the first Monday 
in May, A. D., 1858, whereat said Albert Jackson presided as Judge, 
the said Albert Jackson was willfully guilty of gross and malicious op- 
pression, misconduct, and abuse of official authority, not only unbecom- 
ing his high position as Judge, but disgraceful to his character as a man, 

First During the sitting of the Circuit Court aforesaid, whereat saitS 
Jackson presided as Judge as aforesaid, one William G. Fhelan, a regu- 
larly licensed lawyer, practicing in said court, arose to address a jury 
tiiat had been empauneled and sworn to try an issue joined in a causs 
then and thei* pending, to wit, the cause of Gibson vs. Dunn, in which 
said Phelao had been employed and was acting as counsel ; whereupon 
said Albert Jackson, maliciously intending to oppress said Fhelan, and 
to ii^ure his vcputadon as a citizen, and diminish his success as a law- 
yer, in an angry, oppressive, insolent, and insulting manner, ordered 
him to sit down, and then and there publicly, and in an insulting and 
contemptuous manner, accused said Phelan of having been guilty of a 
disgraceful and criminal act, to wit, tampering milk the grand jwnf, and 
that said Phelan was in criminal contempt of court, together with other 



Second. When said Phelan immediately offered to defend himself 
against said disgraceful accusations and insulting expressions, said 
Albert Jackson, under color of his authority as Judge, in an angry, in- 
solent, and oppressive manner, peremptorily ordered said Phelan to 
■ shut his mouth and sit down, (or words of that import,) antUjefused to 
permit said Phelan to say anything by way of denial, excuse, eixplana- 
lion, palliation, or in any manner to vindicate himself against the dis- 
graceful, criminal charge, thus publicly alleged against him by said 
Judge in open court. 

Ar». VII. That said Albert Jackson, Judge as aforesaid, influenced 
by similar spirit of maUcious persecution, was, at a Circuit Court begun 
and held at the town of Doniphan, within and for the county of Ripley, 
on the4th Monday in October, A. D. 1857, whereat said Jackson presided 
as Judge, ^Qty of other and similar acta of willful and malicious op- 
pression, misconduct, and abuse of authority : 

Fii-st In wantonly, insolently and insultingly aeei^ing one David M, 
Fox, a regularly licensed lawyer, practicing in said court, of being guilty 
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of the /:rime_ of perjury, or suiomalion of perjury, and of lying, and 
causing his client to lie; all of which said Albert Jackeon, without any 
provocation, but in a spirit of vindictive pei-secution, did charge upoa 
said Fox, in open court, whilst he, the said Albert Jackson, was exer- 
cising the functions of Judge of said court; tending by these, and in- 
numerable other instances of oppression, contumelious, insolent, and in- 
sulting espreasions towards lawyers and parties litigant, which be. the 
said Jackson, almost habitually indulges in the exercise of his ofBcial 
functions, to bring the high and important ofBce he holds into utter 
degradation and contempt. 

Aht. yill. That said Albert Jackson, Judge as aforesaid, forgetting 
the dignify of his oiBoe, and regardless of his sacred obligation to de- 
mean himself faithfully and impartially therein, did, on tie trial of one 
"Qreen DePriest, on an indictment for resisting an officer in the exercise 
of his official duties, had at a Circuit Court begun and heid at the town 
of Thomasville, within and for the county of Oregon, on the third Mon- 
day in April, A. JD. 1858, whereat he, the said Albert Jackson, presided 
as Judge, conduct hioiself willfully iwrfe; and corrupt, and highly un- 
becoming and disgraceful to his high ofBcial position : 

Mrst In privately advising one James V. Odell, a lawyer, to procure 
said DePriest to employ him, the said Odell, as his counsel, and to take 
a contingent fee to defend him ; that said DePriest could not be con- 
victed on the indictment pending against him for resisting the officer, 
because he had already been convicted of disturbing the peace of a fami- 
ly, which was charged to have been done at the same time he resisted 
said officer. 

Second. In officially and voluntarily advising said James V. Odell, as 
counsel for said DePriest, to plead a former conviction ; which said ad- 
vice said Albert Jackson, presiding as Judge, gave said Odell in open 
court^ upon the trial 

Third. In partially and corruptly transcending his duties as Judge, 
on the trial of said DePriest, to such an extent that the Circuit Attor- 
ney, prosecuting for the Stat*, abandoned said cause, and entered a 
" nolle prosequi." 

_ Art. IX. That, utterly unmindful of the provisions of the constitu- 
tion of the State securing to its citizens "the privilege of the writ of 
habeas corpus," which the experience of ages has demonstrated to be one 
of the chief bulwarks of the liberties of the people, the said Albert 
Jackson, Judge as aforesaid, willfully and maliciously refused to issue a 
writ of habeas corpus for the purpose of having the body of a, man 

named — ~ Atterbury, who was confined in jail in the county of 

Dunklin, on a criminal charge, brought before him, as a Judge of the 
Circuit Court of said county, to be admitted to bail, or otherwise dealt 
with according to law, notwithstanding a petition, in every particular 
sufficient in law for that purpose, was presented to him, the said Jack- 
son, as Judge as aforesaid, at the county of Stoddard, on the — day of 

, A. D. 1858 ; he, the said Jackson, well knowing it to be his duty 

to_ issue said writ, but refusing to do so because the name of David G. 
Hicks was necessarily mentioned in the petition. 

Art. X. That said Albert Jackson, Judge as aforesaid, was, at tlie 
county of Stoddard, in the State of Missouri, on the 15th day of Janu- 
ary, A. D. 1859, willfully and maliciously guilty of the most dangerous 
and reprehensible misconduct, partiality, and abuse of autliority : 

Mrsl. In corruptly and illegally setting at liberty, and discharging 
from the custody of John J. Jackson, Deputy Sheriff of the county of 
Stoddard aforesaid, one John R. Maine, who had been regularly arrests 
ed, examined, and committed by competent legid authority, on a charge 
of larceny, and delivered into the custody of said John J. Jackson, to 
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be confined in jail, in default of giving bail ; he, the said Albert Jack- 
son, well knowing that said Maine was held in custody for a. criminal 
offense, which was cleariy and specifically set forth in the warrant of 
commitment, by virtue of which, he was held in custody, a copy of 
which was exhibited to aaid Albert Jackson by the said Deputy Sheriff, 
in his return to the writ of habeas corpim, by which he was compelled to 
take the body of said Maine before said Jackson. 

Second. In corruptly and illegally setting at liberty the said Maine, on 
account of a pretended informality, insufficiency, or irregularity in the 
writ or warrant of commitment, by virtue of which said Deputy Sheriff 
held him, the said Maine, in custody, well knowing tbat said Maine 
was held in custody for a eriminaJ offense, and that he was expressly 
forbidden by the statuta to discharge any such prisoner on account 
of any irregularity, insufflciency, or informality in the warrant of com- 
mitment 

Third. In corruptly and illegally dJBoharging said Maine froni custody 
without first having examined amy of the evidence taken in support of 
the criminal chai'ge made against said Maine, by the Justice of the 
Peace before whom said Maine was examined, as required by the statute 
in such oases made and provided. 

Fourth. In illegally and corruptly setting at liberty, and discharging 
from the custody of William F. Cryta, a Constable of Stoddard county, 
one Charles Russell, well knowing that said Eussell was held in cus- 
tody by said Cryts for a felonious, criminal offense, for which he, the 
said Russell, had been regularly examined before Jonas Eaker, a, 
Justice of the Peace of the county aforesaid, and by him plswjed ibr 
safe keeping until the hour of ten o'clock, (tUt which time he had 
been allowed to procure bail,) in the custody of the Constable afore- 

lyth. In willfully, corruptly, and unlawfully having said Charlee Rus- 
sell brought before him, the said Jackson, as Judge of the Fifteenth 
Judicial Circuit, on a writ of habeas corpus, and discharging him irom 
further custody, well knowing ihat said Charles Eussell was at the time 
he, the said Jackson, issued said writ, lawfully in the custody of a legal 
magistrate, of competent jurisdiction, before whom he had b«en 
brought for examination, upon the charge of passing counterfeit money, 
and well knowing that said magistrate had found, from the evidence 
taken before him, that aaid Russell was probably guilty of said charge, 
and that said magistrate had allowed bim, the said Eusseil, until a cer- 
tain hour to procure hail, before he would proceed to commit him to 
jail, in default thereof; thereby tending to destroy the efficiency of the 
criminal law, to diminish the confidence of the people in the efficacy 
and purity of the judiciary of the country, to encourage the commission 
of cnmes, and license every variety of vDlainy with which it is possible 
for a civHized community to be cursed. 

Art, XI. That at a Circuit Court, begun and held at the town of 
Bloomficld, within and for the county of Stoddard, on the third Mon- 
day of November, A. D, 1858, whereat the said Albert Jackson presided 
as Judge, the said Albert Jackson, disregarding the duties of his office, 
did descend from the dignity of a Judge, and stoop to the level of a 
common informer, by calling the attention of the grand jury, empan- 
neled and sworn for that county, at said court, during his public charge 
to them, to the fact that he, the said Jackson, had understood that a 
certain citizen of said county had gone to Jefferson City and pretended 
to transact some business for said county, in relation to obtaining some 
certified lists of swamp lands ; that he had obtained a warrant upon the 
County Treasury for one hundred and seventy or seventy-five dollars, 
and that if the facts were as he understood them, they constituted the 
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crime of obtaining money under false pretenses, which was punishable 
by imprisonment in the penitentiaiy, and that it was the duty of said 
grand jury to make diligent inquiry of said case ; that the man to 
whom he alluded was a lawyer, and tliat they, the grand jury, could 
find out who it was by asl^ing the County Treasurer who had obtained 
ii warrant for a hundred seventy or seventy-five dollars ; whereby every- 
body there, and those present, understood him, the said Judge, to mean 
Solomon G. Kitchen, a citiisen of said county. 

And by appearing before the said grand jury, in their room where 
the^ had retired to consider of presentments, and then and there again 
tellmg them it was their duty to make diligent inquiry of said tacts; 
and that if they found the facte to be as he had understood them, they 
should find anindictmentag^ust the person who had obtained the war- 
rant, and that Solomon G. Kitchen was the man who had procnred the 
said warrant; thereby rendering his high functions as a Judge subaervi- 
ent to a low personal malice, and seeking, under color of his official du- 
ties, to wreak his own private vengeance, hy affixing to the reputation 
of a personal enemy the imperishable disgrac* of a public prosecution 
for a felonious offense. 

Art. XII. That the said Albert Jackson, Jud"e a» aforesaid, at a 
Circuit Court, begun and held at the town of Poplar Bluff, within and 
for the county of Butler, on the first Monday in November, A. D. 1857, 
whereat said Albert Jackson presided as Judge, was willfally and 
maliciously guilty of gross misdemeanors and abuse of official au- 
thority : 

I^st. In refusing to suspend the Clerk of said court and appoint a 
temporary Clerk thereof, although he well knew that said Clerk was 
guilty of a misdemeanor in office, in not being present and attending 
to the duties required of him by law, and should therefore he sus- 

fiended, and although he was earnestly requested by nearly all of the 
awyers present to appoint a temporary Clerk, in order that the busi- 
ness of the court might go on. 

Second. In refusing to try any cause pending in said court, civil or 
criminal, at said term, regardless of the consequences upon the rights 
of parlies litigant and attorneys. 

Third. In taking possession of the papers pertaining to causes triable 
and amenable at said term, and arbitrarily refusing pai-tics and lawyers 
access thereto. 

FourtA. In peremptorily discharging the grand jury, which had been 
«mpanneled, sworn and charged to inquire, in and for the body of said 
county, at said term, notwithstanding members of said grand jury in- 
formed said Judge that they had a large amount of business before 
them; that they had sent out subpenas for witnesses to appear before 
them, in relation to various matters of which they were inquiring, and 
did not desire to be discharged ; and notwithstanding this was but the 
second day of the term, and smd court was allowed a i^ole week in 
which to hold said term : all of which misdemeanors were intended 
to oppress and harrass the parties and lawyers, and calculated to impair 
public confidence in the emcacy of the constitutional guaranty " that 
justice shall be administered without sale, denial, or delay." 

Art. XIII. That the said Albert Jackson, unmindful of the dignity 
of his position as a Judge, and disregarding the restraints imposed by 
his said office, did, in the month of October, A. D. 18-iT, privateJy coun- 
sel and advise one William Einger to sell all the coun^ warrants that 
. should be issued, in payment of a contract which said Kinger had with 
Stoddard county for the building of a court-house, and put the money 
in hia pocket, and then bring a suit for damages against Solomon (r. 
Kitchen, the commissioner, and assi^ed him he could recover in such 
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suit; endeavoring thereby to incite a vexatious and expensive suit in 
the court of which he was himself Judge, for the purpose of annoying, 
harrassing, and oppressing said Solomon U. Kitchen. 

Art. XIV. That the said Albert Jackson, Judge as aforesaid, was, at 
the Circuit Court begun and held at the town of Doniphan, wtUiin and 
for the county of Eipley, on the ith Monday in April, A D. 1858, and 
on the trial of one William Kinsey, for grand larceny, which trial was 
had at said court, whereat said Albert Jackson presided as Judge, will- 
fully and maliciously guilty of great oppression, misconduct, and abuse 
of official authority, corruptly intending thereby to embarrass and op- 
press the counsel of said Kinsey, and procure his conviction : 

First By arbitrarily refusing to allow said Kinsey's counsel time to 
take down the testimony of the witnesses introduced on said trial. 

Semnd. By repeated interruptions of the counsel for said Einsey 
during said trial, tending to harrass and embarrass them. 

Third. By the frequent use of rude, insulting, insolent, and discour- 
teous expressions towards said Kinsey's counsel during the trial 

Fourth. By peremptorily stopping one of said Kinsey's counsel in the 
midst of his argument to the jury, and ordering him to t^e his seat, 
although said counsel (David M. Fox) was in the discharge of his 
proper and lawful duties. 

Art. XV. At the same Circuit Court, begun and held in and for the 
county of Ripley as aforesaid, whereat said Albert Jackson presided as 
Jiid^e, said Albert Jackson was willfully and maliciously guilty of great 
partiality, oppression, and abuse of official authority, on the trial of the 
cause of James Moore vs. Joiin Eldridge, administrator of the estate of 
Wm. Parker, deceased, then and there pending, corruptly intending 
thereby to injure the rights of swd Moore, and to oppress and iiyure 
his counsel; 

First In publicly expressing his opinion in relation to the merits of 
said cause, adversely to the rights of said Moore. 

•Second. In an unjust, overbearing, and insolent demeanor towards 
counsel during stud trial 

2'kird. In refusing to sign a bill of exceptions, duly tendered to him 
by counsel for said Moore, tinless it joas made to show that certain facts were 
proven, v>Mck were not proven on, said trial, notwithstanding counsel for 
botii parties agreed that the bill of exceptions, as presented, contained 
all the evidence given on said trial ; corruptly intending thereby to de- 
prive said Moore of a fair trial by the Supreme Court. 

Art. XVI. That said Albert Jackson, at a Circuit Court begun and 
held at the town of Bloomfield, within and for the county of Stoddard, 
on the third Monday in November, A. D. 1858, whereat said Albert Jack- 
son presided as Judge, was willfully and maliciously guilty of much 
gross oppression, partiality, misconduct, and abuse of authority in hia 
official capacity : 

Mrst. In expressing opinions and making assertions relative to the 
cause of Gustavus Berry vs. John Griffie, then and there pending, unbe- 
coming his position as Judge. 

Second. In expressing opinions and making assertions relative to the 
merits of said cause in open court, in the presence and hearing of the 
jury erapanneled and sworn to try said cause, calculated to infiuence 
the minds of the jury against the defendant. 

T/iird. In corruptly endeitvoring to prevent the defendant in said 
cause from getting the same fairly before the Supreme Court on appeal, 
by refusing to sign a bill of exceptions, properly tendered to him by 
counsel for s^d defendant, until a large portion of the motion papers 
had been stricken out, so that a large number of material reasons urged 
for a new trial in said cause did not appear in said bill. 
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fourth. In corruptly refusing to examine an<I sign the testimony pre- 
served in the bill of exceptions in said cause, although counsel for both 
parties agreed that all of said testimony was correctly set forth therein, 
alleging as a reason that there was eo much noise in court during the 
trial of said cause that he did not know what testimony had been given- 
corruptly int«nding, by such refusal, to prevent said defendant from 
getting said cause fairly before the Supreme Court. 

FiflL In corruptly refusing to sign a bill of exceptions properly tend- 
ered to him by counsel in the cause of Daugherty us. Whitehead, tried 
at said term of court, until he had stricJfien out nearly all the motion 
papers filed in said cause; so that th» greater number of material rea- 
sons urged for a new trial and in arrest of judgment did not appear in 
said bill ; corruptly intending thereby to prevent said cause from being 
fairly presented to the Supreme Court, that his judgment might not be 
reversed by said court. 

Sixth, In hearing and determining a motion to quash an indictment 
then and there pending, against one Dav^d G. Hicks, who was then and 
tiiere acting as Circuit Attorney, pro iem., without having first appointed 
some other attorney to represent the State in that behalf. 

Art. XVII. That at a Circuit Court, begun and held in the town of 
Bloomfield, within and for the county of Stoddard, on the 9th day of 
August, .4. D. 1858, whereat the said Albert Jackson presided, the said 
Albert Jackson was willfully and maliciously guilty of the grossest par- 
tiality, corruption, misconduct, and abuse of authority : 

FtTst. In visiting the grand jury in their room after they had retired 
to consider of presentments, and then instructing said grand jury that 
playing cards for whisky, oysters, etc., did not constitute an ofFonse 
within the meaning of the statute against gaming ; and further instruct- 
ing said grand jury that they could not find an indictment against him, 
the said Judge, for anything of whioh he might be guilty in his official 
capacity. 

Second. Whereas the grand jury empanneled, sworn and charged to 
inquire in and for the county of Stoddard, aforesaid, at the Circuit Court 
begun and held in said county, as last aforesaid, found an indictment 
gainst the said Albert Jackson and David G. Kicks, who was then and 
there acting as Circuit Attorney, pro iem., Isaac Brand and Orson Bart- 
lett, for gaming; and whereas, during said Circuit Court, said Albert 
Jackson presiding, the said Orson Bartlett appeared, plead not guilty to 
said indictment, and demanded a trial, which was awarded him imme- 
diately— -tie E^d Albert Jackson, presiding as Judge during said trial, 
did conduct himself in a manner most shamefully partial and corrupt: 

1. In commenting orally at great length upon the case, and declar- 
ing in the presence and hearing of the jury, that the fact charged in the 
indictment and proven before the jury, did not constitute an indictable 
offense, and illustrating his position by a great variety of illustrations, 
in order to induce the jury to find the defendant, BartletT, not guilty, 

2. In commenting upon the evidence adduced, and instructing the 
jury, orally, as to the law governing the case, in direct contravention 
to what he knew to be the words of tie statute in such cases made and 
provided. 

3. In refusing to allow the jury to find a genera! verdict, telling 
them they might find the facts, but he would apply the law, and that if 
they found a verdict of guilty, he would set the same aside, 

4. In endeavoring by various means to infiuence the jury to find 
a verdict of not guilty, instead of permitting them to decide impartially 
whether the defendant was guilty under the law. 

5. In manifesting a solicitude for the acquittal, scarcely becoming 
to an advocate, but highly disgraceful to a Judge. 
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6. In permitting David &. Hicks, who was acting as Circuit Attor- 
ney, pro tern., to enter a noUe prosegni, knowing that said. Hicka aa well as 
himself was indicted jointly witii said Bartlett asparikeps criminis, and 
in other shameful acta of partiality and corruption, tending to bring the 
judicial trihunals of the country into utter obloquy and contempt 

Art. XVIII. At a Circuit Court begun and held at the town of 
Bloomfield, within and for the county of Stoddard, in the State of Mis- 
souri, on the third Monday in November, A. D. 1857, whereat the said 
Albert Jackson, by virtue of his ofBce of Judge of the Fifteenth Judi- 
cial Circuit, presided, and before which one Sarah Buckner was ar- 
raigned for trial on an indictment for murder in the first degree, the said 
Albert Jackson, maliciously and corrujitly intending to procure the con- 
viction of said Sarah Buckner, was willfully and maliciously guilty of 
the most shameful oppression, partiality, misconduct, and abuse of au- 
thority in his official capacity ; 

Flrsi. In preventing William C. Grimsley, a witness introduced on the 
part of the State, who had testified to a certain conversation on the 
part of the prisoner, from dstailing such portions of said conversation aa 
tended to extenuate the crime charged against her; which he, the said 
Jackson, did on his own motion, without the Cirouit Attorney having 
made any objection thereto, 

Setvmd. In privately advising the Circuit Attorney to withdraw the ev- 
idence of said Grimsley, and in permitting the Circuit Attorney to 
withdraw swd evidence from the consideration of the jury, and pre- 
venting the counsel for the prisoner from cross-examining said witness, 
Grimsley. 

Third. In allowing his partiality and solicitude for the conviction of 
said prisoner, Buckner, to eictend so far as to induce him, the said 
Judge, to take the examination of the witnesses, and the management 
of the cause, almost entirely out of the hands of the attorney prosecut- 
ing for the State, although couosei for prisoner repeatedly and earnests 
ly protested against such gross abuse of official authority and unprece- 
dented oppression. 

Fourth. In refusing counsel for the prisoner any of the usual courte- 
sies due from th» bench to th» bar, but attempting to oppress, harrass 
and annoy said counsel during said trial, by making use of the most 
rude, insolent, contemptuous and insulting expressioas towards them. 

Fifth, In refusing to allow said prisoner's counsel to advert to or speak 
■ of the testimony of said witness, Grimsley, in their arguments to the 
jury, even to correct any impression said testimony might have made 
upon the minds of smd jury. 

SitrAh. In refusing to allow counsel for the said prisoner to make usa 
of illustrations in their arguments in said cause, and by repeatedly and 
vexatiously interrupting the said counsel for said prisoner, during their 
arguments to the jury, and so harshly and insultingly as to compel one 
of said counsel to abandon the defense of said prisoner in th**Qidst of 
his argument 

Seventh. In imposing such wanton and tyrannical restrictions upon 
counsel, in argumg said cause for said prisoner, as to effectually defeat 
her constitutional guaranty of being heard by herself or counsel, and 
preclude the possibility of her having a fair trial by an impartial jury, 
which is the ultimate and strongest protection of the rights and liber- 
ties of the people. 

Eighth. In unjustly, corruptly and cruelly refusing to sign a bill of 
exceptions, legailjr tendered to him by counsel for said prisoner, until 
said bill of exceptions was made to contain the testimony of said Wil- 
liam C. Grimsley, notwithstanding he had refused counsel for the pris- 
oner the privilege of cross-examining said Grimsley, and had suffered 
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hie testimony to be wUkdrawn, and had rerusod to allow counsel for pris- 
oner to advert to, or comment on, said testimony, in tlieir argumont to 
the jury. 

^inlk. In many other corrupt and oppressive acts, indicating a degree 
of indecent solicitude on the part of said Jackson, for the conriction of 
said Sarah Buckner, unbecoming even a public prosecutor, but highly 
disgraceful to the character of a Judge, as it was contrary to the spirit of 
our laws, and subversive of justice, and tending to bring the judiciary 
of the country into utter abhorrence and contempt 

And the House of Representatives, aforesaid, saving to themselves 
the right of exhibiting at any time hereafter, any other or further arti- 
cles or accusations or impeachment, against the said Albert Jackson, 
and also of replying to his answers hereto, or to any of the foregoing 
aHicles, or to any that they may hereafter exhibit against him, and of 
offering proof to all and every of said articles, and to any that may 
hereafter be exhibited against him, as the case may require, do demar»d 
that said Albert Jackson may be put to answer the said crimes and mis- 
demeanors, and that such proceedings, examinations, trials and judg- 
ments may be had and given as are agreeable to law and justice. 

Mr. Dabses moved to lay the report of the committee on the table 
till the following day at 10 o'clock, a. m.; which was adopted. 



Thursday, February 10, !R59. 

The House resumed the consideration of the report of the Commit- 
tee on the Judiciary, in relation to the charges preferred against Albert 
Jackson, Judge, etc.; when 

ilr. Hakdin, of Callaway, offered the following resolutions : 

Jhsolved, That the Houae of ReprasentativeB do now imj>each Albert Jaekaon, 
Judge of the Fifteenth Judicial Circuit, for miademettnors in office ; and for the 
purpose of obtaining the trial of the same, adopt the articles of impeachment 
reported to this House by the Judiciary Committee eaainat said officer, and re- 
quest that the Senate, iu due aeaaon, inquire inl 

Besoh-ed, further, That the Clerk of this Hoi . 
resolutions, and the articles of impeachment. 

Immediate action on these resolutions was waived, and tlie reading 
of the evidence taken before the Judiciary Committee called for ; when 
Mr. Abderson offered the following resolution : 

Eeaolved, That the further consideration of the report of the Commitlee on 
the Judiciary, upon the caaa of Judge Jackson, be poatponed until Wednesday, 
the ISth day of this month; and that, in the meantime, the repoy and testimony 
taken before the committee be publiahod for the use of the members of tliis 
House. 

Mr. Davis, of Buchanan, moved to lay the resolution last offered on 
the table; which motion was decided in the affirmative by the follow- 
ing vote, the ayes and noes having been demanded by Mr. Walker, 
of Cape Girardeau : 

Ates— Messrs. Abney, Baker, Barkley, Barnes, Bedford, Blackwood, Eoul- 
ware, Bowlin, Briscoe, Burden, Burgess, Clark, Conway, Cordell, Cowgill, 
Crandall, Cravens, Cullers, Cunningham, Dariies, Oavis of Buchanan, Day, 
Deatherage, Buvel, Dyer, Edgar, Ellis, Enloe, Ferry, Gates, Gideon, Glaaeoek^ 
Gooch, Gorham, Gratiott, Halley, Hardin of Callaway, Hardin of Teias, Harris 
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of Biione, Higgina, Hinea, Hudgine, ITunter, Jackaon, Jaraeson, Keyaec, King 
of Franklin, King of St. Chailefl, Knott, Kribben, Larapton, Lenos, McAliater, 
MoGaugh, MeSpadden, Mitchell, Moore, Mucro, Murphy, Norris, O'Falloa, 
ParsonB, PuUiam, Kaybum, Hives, Roberts of DeKalb, Kobertsou, Shielde, 
Sitton, Straehao, Sturgeon, Tate, Taylor of Lawrence, Taylor of Lafayette, 
Turner of Clinton, Turner of St. Louia, Walker of Cedar, Walttnan, 'Womniaek, 
■Woolsey, Yager, Young, and Mr. Speaker— 88. 

Noes — Mcsars. Anderaon, Aathony, Elanton, Boaa, Bowles, Boyd, Caldwell, 
Chartrand, Chilton, Davia of Nodaway, Dent, Fagg, Guitar, Hampton, Jouea of 
Marion, King of Bay, Letcher, Mcllhany, Magmre, Moulder, Nevill, Owen, 
Parka, Peera, Pilkingtoo, Pitt, Pollard, Polk, Pritohard, Kiley, Simpson, amitb. 
Stone, Walker of Cape Girardeau, Welch, and Woodward— 36. 

Absint — Meaara. Cox. Edwards, Jones of Webster, and Roberta of Sohayler. 

Absent on leave — Messra. Ament, Dillon, Ferris, I^rris of Montgomery, White, 
Wilcox, and Yoit. 

A message from the Governor, and other business, prevented further- 
consideration of the impeachment case until the night session ; when 
Mr. Guitar offered the following resolutions, whiidi were adopted; 

Sesoived, That during the rea*iing of the evidence in the matter of the im- 
peachment now pending against Judge Jackson, no one shall ba allowed to be 
present in the faall, except the membere and ofScers of this House, and the ac- 
cused and hia eounsel. 

Jl€soli/ed, That the Speaker shall instruct the Doorkeeper and Sergeant-at- 
Arms to keep the hall clear of all peraona, exeept as provided in the foregoing 
resolution. 

The hall having heen cleared of all spectators, in accordance with 
the above resolutions, the evidence taken before the Judiciary Commit- 
tee was read, and being concluded, the House adjourned. 



Fjuday, Febrtiai-y 11, 1859, 

The House having resumed the consideration of the matter of the 
impeachment of Judge Jackson, 
Mr. Oi.ARK offered Uie following resolution ; 



Mr. Yager moved to lay this resolution on the table ; which was car 

Mr. Roberts, of DeKalb, offered the following resolution, as a stjbati- 
tute for the resolution offered by Mr. Hardin, of Callaway ; 

Resolved, That after a patient hearing of the teatimony in the case oUmpeaoh- 
ing Albert Jackson, now pending before this House, we find nothing in aaid 
testimony to justify thia House in sending said case to the Senate ; Bierefore, 

Sfsolved, That we disagree to the report of the committee to whom said case 
was referred. 

Mr. Darnbs moved to lay the resolution on the table; which motion 
was decided in the affirmative by the following vote, the ayes and noes 
being demanded hy Mr. Fagg: 

-Atks — Messrs. Abney, Baker, Berkley, Barnea, Bedford, Blackwood, Blaaton, 
Boas, Boulware, Bowlin, Briscoe, Burden, Chartrand, Chilton, Conway, Cowgill, 
Cos, Ci'andall, Cravena, Cunningham, Dames, Davia of Buchanan, Day, Death- 
eragc, Dent, Dyer, Edgar, Ferry, Galea, Gideon, Glascock, Gooch, Gorham, 
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Grstiott, Guitar, Hampton, Hb!1^, Hardin of Callaway, Hardin of Te^aa, Har- 
ris of Boone, Higgina, Hudgias, Hunter, Jactaon, JameBon, Jonea of Webster, 
KejBCr, King of Franliim, King of St. Charles, Knott, Lampton, Lenox, 
McAliater, Mollhany, MoSpaddcn, Maguire, MiWLell, Moore, Munro, Moulder, 
Murphy, Nevill, Norria, Parka, Paraona, Peers, PuUiam, Eaybnrn, Eivoa, Rob- 
ertson, SLields, Simpaon, Stone, Btrachan, Tata, Taylor of Lawrence, Taylor of 
Lafayette, Turner of Clinton, Walker of Cedar, Waitman, Wommacl!, Woolaey, 
Yager, Young, and Mr. Speaker— 83, 

Noes— Messrs. Anderson, Anthony, Bowles, Bin-d, Clark, Cordell, Davis of 
IJ'odawBy,Enloe,Fagg,Hine3, Jonea of Marion, Letolier, Pilkington, Pollard, 
Polk, Pritehard, Eiley, Roberts of DeKalb, Bitton, Sturgeon, Walker of Cape 
Girardeau, and Welch — 23. 

^6seni— Meaare. EOia, O'Fallon, Owen, Pitt, Roberta of Schuyler, and Turner 
of 8t. Louis. 

Abieni on fca«e— Messrs. Anient, Dillon, Duval, Ferris, Harrii of Montgomery, 
Smith, White, Wileox, and York. 

jSiCi— MeMrs. Burgess, Cullers, and Kribben. 

Exwaed from voting— i/iemiB. Edwards, King of Ray, MoGaugh, and Wood- 
Mr. Briscoe called for the previous question. 

The question then being " shall the main question now bo put?" it 
was decided in the affirmative by the following vote, the ayes and noes 
being (lemaoded by Mr. Edwards ; 

AvES— Messrs. Abney, Baker, Barkley, Barnes, Bedford, Blackwood, Elan ton, 
Bowles, Boulwace, Boas, Bowlin, Briscoe, CaMwell, Chartrand, Chilton, Conway, 
Cowgili, Cos, CrHndall, Dames, Davis of Buchanan, Day, Deatherage, Dent, 
Dyer, Edgar, Enioe, Ferry, Gates, Gideon, Glascock, Gorham, Gratiolt, Guitar, 
ifitlley, Hardin of Callaway, Hardin of Texaa, Harris of Boone, Higgios, Hun- 
ter, Jackson, Jameson, Jones of Webatflr, Keyser, King of Franklin, Kaott, 
Kribben, Lampton, Lenox, McAliater, MoGaugh, McSpaddeu, Mitchell, Moore, 
Munro, Moulder, Murphy, Nevill, Norris, Paraons, Peers, Pilkinglflii, PulHam, 
Riley, Robertson, Sinipaon, Straohan, Sturgeon, Tate, Taylor of Lawrence, Tur- 
ner of Clinton, Walker of Cedar, Waltman, Woromack, Woolsey, Yager, Young, 
and Mr. Speaker— 79. 

KOES — Mesara. Anderson, Anthony, Boyd, Burden, Clark, Cordell, Cunning- 
ham, Davia of Modaway, Edwards, Enloe, Gooch, Hampton, Hines, Hudgina, 
Jones of Marion, King of Kay, King of St. Charlea, Letcher, Mcllhany, Ma- 
gnire, O'Fallon, Owen, Parks, Pitt, Pollard, Polk, Pritehard, Rives, Roberts of 
DeKalb, Sitton, Taylor of Lafayette, Walker of Cape Girardeau, Welch, and 
Woodward— 34. 

..diacnJ— Mesara, Ellis, 

Absent on leave — Mesi 
nith, W. 
Burgess and Cullera. 

So the House decided that the main question should be put, two- 
Ihirda of the members present having voted in the aifirmative. 

Mr. Jones, of Marion, moved that the record evidence in the case of 
impeachment of Albert Jackson be read ; which was lost by the follow- 
ing vote, the ayes and noes having been demanded by'Mw Hudgina : 

Aves — Mesara. Anderson, Anthony, Barnes, Boyd, Burden, Caldwell, Clark, 
Conway, Cordell, Cunningham, Davia of Kodaway, Dent, Enloe, Fagg, Ferry, 
Gates, Gooch, Guitar, Hampton, Hardin of Callaway, Hines, Hudgina, Kiag of 
Bay, Kiugof St. Charlea, Knott, Leteher, McGaugh, Mollhany, Maguire, Moore 
Nevill, OTaUon, Owen, Parks, Polk, Pollard, Pritehard, Riley, Rives, Simpson, 
Bitton, Stone, Taylor of La&yette, Walker of Cape Girardeau, Welch, Wood- 
ward, and Woolsey — 47 

NOKS—Measrs. Abney, Baker, Barkley, Bedford, Blackwood, Blanton, Boas, 
Boulware, Bowles, Bowlin, Briscoe, Chartrand, Chilton, Cowgili, Cox, Crandall, 
Cravens. Darnee, Davia of Buchanan, Day, Deatherage, Dyer, Edgar, Gideon, 
Glaacock, Gorham, Gratiott, Halley, Hardin of Texas, Harris of Boone, Hunter, 
Jackson, Jameson, Jonea of Webster, Keyaer, Kribben, Lampton, Lanor, McAl- 
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ister, MoSpadden, Milchell, Munro, Moulder, Murphy, Horria Parsone Peers 
Pilkineton Pitt, Palliam, Kayburn, Roberta of fielialb, Robertson, ShieldB,' 
Straehan, Sturgeon, Tate, Taylor of Lawrence, Turner of Clinton, Walker of 
Cedar, Waltman, Wonunacli, Yager, Young, aud Mr. Speaker— 64 

Absent— HesiTi. Edwards, King of Franklin, Roberts of Schuyler, and Turner 
of 8t. Louis. 

Absent on leave — Same as before. 

Siek — Messrs. Burgess and Cullers. 

Excused from voting — Mr. Jones. 

^ Mr. O'Fallok moved an adjournment; which was lost by the foliow- 
ing Tote, the ayes and noes being demanded by Mr. Bowhn : 

Ate9— Measra. Anderson, Anthony, Barnes, Boyd, Caldwell, Clark, Davfa of 
Sodaway, Fagg, Ferry, Gratiott, Hampton, Harris of Boone, Hines, Jackson 
Jonea of Marion, Jones of Webster, Letcher, Mcllhany, O'Pallon, Peers, Polk, 
Shields, Taylor of Lafayette, Walker of Cape Girardeau, Welch, and Wood- 
ward — 26. 

Noes— Messrs. Abney, Baker, Barkley, Bedford, Blackwood, Boulware, Bowles, 
BowliD, Briseoe, Burden, Chartrand, Chilton, Conway, Cowgill, Cox, Crandall 
Cravens, Cunningham, Barnes, Davis of Buchanan, Day, Deatherage, Dent 
Dyer, Edgar, Bnloe, Gates, Gideon, Glaaeoek, GJooch, Gorham, Guitar, Halley, 
Hardin of Callaway, Hardin of Texas, Hnnter, Jackson, Keyser, King of Bay, 
King of St. Charles, Knott, Kritben, Lampion, Lenos, McAlister, McSpadden, 
McGaugh, Maguire, Mitchell, Moore, Monro, Moulder, Murphy, Sevill, Norris 
Owen, Parsons, Pilkington, Pitt, Pollard, Pritchard, Pulliam, Rayburn, Riley, 
Rives, Roberts of DeKalb, Robertson, Simpson, Stone, Strachau, Sturgeon, Tate, 
Taylor of Lawrence, Turner of Clinton, Walker of Cedar, Waltman, Wommaek 
Woolsej, Yager, Young, and Mr. Speaier — 82. 

Absent — Measra. Elanton, Boaa, Burgees', Edwards, Hudgins. Kine of Frank- 
lin, Parka, Roberts of Schuyler, and sltton. ' s ' s 

Absent on feaue— Messrs. Ament, Dillon, Duval, Ellis, Ferris, Harris of Mont- 
gomery, Higgina, Smith, White, Wilcox, and York. 

Siek— Mr. Cullers, 

The question then recurring upon the adoption of the resolutions 
offered by Mr. Hardin, of Callaway, the eajne were adopted by the fol- 
lowing vote, the ayes and noes being demanded by Mr, Pulliaoa : 

Atbb— Messrs. Abney, Baker, Barkley, Barnes, Bedford, Blackwood, Boul- 
ware, Bowlin, Briscoe, Burden, Chartrand, Chilton, Conway, Cowgill. Cox, Cran- 
dall, Cravens, Cunningham, Darnes, Davis of Buchanan, Day, Doatheraife, 
Dent, Edgar, Ferry, Gidieon, Glascock, Sooch, Gorham, Gratiott, Guitar, Halley, 
Hardin of Callaway, Hardin of Texas, Harris of Boone, Hunter, Jackson, Jame- 
son, Jones of Webster, Keyaer, King of St. Charles, Knott, Kribben, Lampton, 
Lenox, McAlister, Mcllhany, MoSpadden, Mitebell, Moore, Munro, Moulder, 
Murphy, Nevill, Norris, Parsons, Pilkington, Pitt, Pulliam, Ravburn, Riley, 
Rives, Robertaon, Shields, Stone, Straehan, Sturgeon, Tate, Taylor of Lafayette, 
^jlor of Lawrence, Turner of Clinton, Walker of Cedar, Waltman, Wommack, 
Woolsey, Yager, Young, and Mr. Speaker— 78. — 

Nobs- Messrs. Anderson, Bowles, Boyd, Caldwell, Clark, Cordell, Davis of 
Nodaway, Enloe, Faeg, Gates, Hampton, Hines, Letcher, Peers, Pollard, Polk, 
Pritchard, Roberts of DeKalb, Simpson, Sitton, Walker of Cape Girardeau, and 
Weieh— 22, 

Absent— M^ara. Anthony, Blanton, Boas. Burgess, Edwards, Hudgins, King 
of Franklin, O'Fallon, Parka, Roberts of Schuyler, and Turner of St. Louia. 

Absent on leave— Bajae as before. 

Exeuaed from voting—Mesics. Jonea of Marion, King of Ray, McGaush. Ma- 

enire. Owen, and Wnruixoor.1 ° 



Mr. Keyser offered the following resolution : 
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WHEHKiB, The HoUBO of RepreaEntRtives have caused artieleB at impeachtnant to 
be preferred against Judge Albert Jackson to be transmitteii to the Senate 
for trial ; and, whereas, it becomes the duty of the House to elect managers 
to prosecuto said impeachment before the Senate, as aforesaid i therefore, 
be it 
Besolved, Thai John B. Henderson and James Pcoc. Knott be, and thaj 
aro hereby, appointed aueh managers, to conduct said impeachment before the 
Senate- 
Mr. EiLBY offered the following as a substitute for the resolution of- 
fered by Mr. Keyser : 

Sesoltied, That the House do now proceed to elect two managera la conduct 
the prosecution before the Senate, against Judge Albert Jackson. 

Mr. Dabkes moved the r^ection of the substitute; which motion was 
decided in the negative. 

Mr. HuDGiNs moved to amend the sobfitifcute by striking out '■ two " 
and inserting " five " ; which was decided in the negative. 

Mr. Turner, of Clinton, offered the following amendment to the sub- 
stitute: 

Amend by striking out the word "two" and inserting "three" ; 

Which was disagreed to by the following vote, the ayes and noes be- 
ing demanded by Mr. Sitton; 



McAlister, McHhany, Maguire, Mitchell, Munro, Murpliy, OTallon, Pilkington, 
Bayburn, Bivea, Btrachan, Taylor of Lawrence, Turner of Clinton, Turner of 
St. Louia, Young, and Mr. Speaker— 44. 

NOKS — Messrs. Anderson, Blanton, Boas, Boyd, Briscoe, Caldwell, Chilian, 
Clark, Cordell, Cox, Cunningham, Darnes, Davis of Nodaway, Deatherage, Dent, 
Dyer, Enloe, Fagg, Gates, Gideon, Glascock, Gooch, Gorham, Gratiott, Hampton, 

Prank'lm 

orris, Owen, Parks, Paraona, Peers, Polla 

,hp'-t.4 of T^pTfji.lb. Robpi-tann. Sbipldn. Sim^,.,„^, ..,.,™.^, „..^„.^, .„..„, _,.^.,.., 
ean. Walker of Cedar, Walt- 
man, Welch, Wommack, Woodward, and Woolsey — 66. 

Absent — Messrs. BowHn, Cravens, Edwards, Enott, Pitt, and Yager. 
Absent on leave — Same as before. 
ExcKsed from voting— i/Lr. King of Bay. 
Sicfc— Mr. Cullera. 

Mr. NoBRis offered the following amendment to the substitute : 
Amend by adding " that the above number be selected from the members of 
thisHonae"! 

"Which was agreed to by the following vote, the ayes and noes being 
demanded by Mr. Darnes : " 

Atbb— Meaars. Anthony, Blanton, Boas, Boulware, Bowlin,Boyd, Briscoe, Cald- 
well, Clarlt, Conway, Cordell, Cowgill, Cox, Crandall, Cunningham, Davis of 
Buchanan, Davia of Nodaway, Day, Edgar, Gates, Gideon, Glaaceck, Gooch, 
Gorham, Gratiott, Guitar, Hamptcn, Hardm of Callaway, Hardin of Texas, Har- 
ris of Boone, Hudgins, Jackson, Jameson, Jones of Marion, King of St. Charles, 
Kribben,Lampton,McGaugh, McHhany, MeSpadden, Maguire, Mitchell, Nevill, 
TTorria, O'Fallon, Owen, Parka, Pilkington, Pollard, Polk, Pritehard, Biley, 
Roberta of DeKalb, Robertson, abields, Simpson, Strachan, Sturgeon, Taylor of 
Lawrence, Taylor of Lafayette, Turner of Clinton, Turner of St. Louia, Walker 
of Cedar, Woodward, Young, and Mr. Speaker— 66. 

Noes — Meaara. Abney, Anderson, Baker, Barfcley, Barnes, Bedford, Black- 
Wood, Bowles, Cbartrand, Chilton, Cravens, Dames, Deatherage, Dent, Dyer, 
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Enloe, Fagg, Ferry, Halley, Hines, Hunter, Jonea of Webster, KBysar, King of 
Franklin, LenOK, Letcher, MeAlister, Moore, Munro, Moulder, Murphy, Par- 
sous, Peers, Pulliam, Rayburn, Rives, Sittoii, Stone, Tate, Walker of Cape Gir- 
ardeau, Waltman, Weloh, Wommack, and Woolsey — 14. 

Absent— Meseva. Burden, Burgess, Edwards, Knott, Pitt, Yager, and Roberta of 
Schuyler. 

Absent on leave — Same as before. 

SicA— Mr, Cullers. 

The substitute, aa amended, was then adopted. 
Nominations for managers being in order, 

The Chair announced that the vote would be taken for each manager 
separately. 
Mr. NoKRis put in nomination Jamea Proctor Knott, of Scotland 

Mr. Anthony nominated Christian Kribben, of St Louis, 

The roll being called, there appeared 

For Mr. Knott— MesBrB.Abney,Baker,BarMey, Barnes, Bedford, Blackwood, 
Blanton, Boas, Boulware, Bowles, Bowlin, Briscoe, Burden, Caldwell, Chartrand, 
Chilton, Clark, Conway, Cowgill, Cox, Crandall, Cravens, Cunningham, Dajnes, 
Davis of Buchanan, Deatherage, Dent, Dyer, Edgar, Ferry, Gates, Gideon, Glas- 
cock, Goooh, Gorham, Gratiott, Guitar, Hanvpton, Halley, Hardin of Callaway, 
Hardin of Texas, Harris of Boone, Hines, Hunter, Jackson, Jameson, Jones of 
Webfter, Keyser, King of Franklin, King of St. Charles, Kribben, Lampton, 
Lenox, McAlister, McGaugh, Mcllhany, McSpadden, Mitchell, Moore, Munro, 
Moulder, Murphy, Sevill, Norr is, 0' Fallon, Parka, Peers, yilkington, Pritchard, 
Pulliam, Rayburn, Eiley, Rivea, Roberts of DeKalb, Robertson, Shields, Simp- 
son, Stone, Strachan, Sturgeon, Taylor of Lafayette. Taylor of Lawrence, Turner 
of Clinton, Turner of St. Louis, Walker of Cedar, Waltman, Wommack, Wool- 
Bey, and Young — 9D. 

For Mr. Kbiebkn— Messrs. Anthony, Boyd, Day, Knott, Owen, and Tate~fl. 

Absent— MeBBrs. Burgesa, Edwards, Hudgina, Maguire, Parsons, Polk, Pitt, 
Roberts of Schuyler, Sitton, Walker of Cape Girardeau, Yager, and Mr. Speaker. 

Absent on leave— Same as before. 

Excused from notmj— Messrs. Anderson, Cordell, Davis of Nodaway, Enloe, 
Fagg, Jones of Marion, King of Hay, Letcher, Pollard, and Welch. 

Sic A— Mr. Cullers. 

Mr. Knott, having received a majority of all the votes cast, was de- 
clared duly elected one of the managers. 

Nominations being still in order, 

Mr. Davis, of Buchanan, nominated Charles H. Hardin, of Callaway 
county. 

Mr. Anthokt nominated Christian Kribben, of St. Louis county. 

The roll being called, there appeared 

For Mr. HiBDiji—MeasrB. Baker, Barnes, Bedford, Blackwood, Blanton, Boas, 
Boulware, Bowles, Boyd, Briscoe, Burden, Caldwell, Chilton, Conway, Cowgili, 
Cos, Cravens, Cunningham, Darnes, Davia of Buchanan, Day, Deatherage, Dent, 
Ferry, Gates, Gideon, Glascock, Gooch, Gorham, Gratiott, Guitar, Hardin of 
Texas, Harris of Boone, Hunter, Jackson, Jameson, Jones of Webs«r, King of 
Franklin, King of St. Charles, Kribben, Lampton, Lenox, McGangh, MoIlliaJiy, 
McSpadden, Moore, Munro, Moulder, Murphy, Nevill, Norris, Parks, Pulliam, 
Rayburn, Rives, Roberta of DeKalb, Sobertaon, Shields, Stone, Taylor of La- 
fayette, Taylor of Lawrence, Tumor of Clinton, Walker of Cedar, Wommack, 
Woodward, Woolaey, and Young — 63. 

For Mr. KaiBSKS— Messrs. Abney, Anthony, Barkley, Chartrand, HaJley, 
Hardin of Callaway, Hines, Mc All ster, 'Fallon, Owen, PilkingtJjn, P^'" 
Sinvpaon, Strachan, and Waltman — 16. 

-16se>i(— Messrs. Bowlin, Burgess, Clark, Crandall, Dyer, Edgar, EdwardB, 

Hampton, Hodgins, Jones of Marion, Keyser, Knott, Maguire, Parsons, Peers, 

Pitt, Polk, Roberts of Schuyler, Sitton, Sturgeon, Turner of St. Louis, Walkei 

of Cape Girardeau, Yager, and Mr. Speaker. 

Absent on leave— ^ame as before. 
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Excused from voting— iiesf,ts. Amicrson, Cordell, Da via of Nodaway, Enloo 
Fagg, King of S.a.j, Mitahell, Pollard, Pritcbard, and Welch. 
Sic*— Mr. Cullers. 

Mr. Habdin, having received a m^ority of all the -cotes east, was de 
clared duly elected aa the other macager, under the resolution. 



Saturbat, February 12, 1859. 

Mr. BntDBN offered the following resolution, which was adopted ; 

Semlved, That the managerB elected hy this House be instructed to repair 
to the Benate, and, at the bar thereof, in the name of the House of Eepresenta- 
tivea, and of all the people of the State, to impeach Albert Jackson, Judge of 
the Fifteenth Judicial Circuit, and acquaint the Sonata that the House of Bep- 
resentativea will, in due time, eihibit proper articles of impeachment against 
him, and make good the same, and to demand that the Senate take order fer the 
appearance of said Jacksou, to answer said impeacbraent. 



MosDAX, February 14, 1850. 

Mr, CowGiLL offered the following resolution, which was adopted : 

Seaobied, That the managers elected by this House to conduct the impeach 
aient against Albert Jackson, Judge of the Fifteenth Judicial Circuit, do non 
[(roceed to present to the Senate the articles adopted by the House of Bepresen- 
natives, in support of such impeachment, 



Saturday, February 19, 1859. 

Mr. White offered the following resolution : 

Bfsohed bi/ the Souse nf BepTesentativea, That the House furnish the Senate 
with all the original evidence token by the Committee on the Judiciary, in in- 
Tcstigating the charges against Albert Jackson, Judge of the Fifteenth 
Judicial Circuit, in accordance with the resolution of the Senate,^ommunicated 
to this House yesterday. 

Mr. Knott offered the following as a substitute : 

Sesohed, That the Clork of this House be required to make out a copy of the 
testimony supporting the articles of impeachment, preferred by this Housa 
against one Albert Jackson, late Judge of the Fifteenth Judicial Circuit 
of Missouri, now pending, and forward the same to the Benate, 

Mr. Day moved to lay the substitute on the table ; which was decided 
in the afBrmative. 
The resolution offered by Mr. White was then adopted, 



ibyGoogle 



HOUSE PEOCEBDINOS. 



TuEsnAY, February 22, 1859. 
Messaga from the Senate by Mr. Murray, Aaeiatant Secretary : 

Mb. Speakeb : I am inBttucted Ijy the Senate fo inform the House of Repre- 
sentativeB, that the following resolution has passed the Senate : 

Mesolved by the. Senate, the Moose of Bepreaentativea concurring Ikerein, That 
when the two Houaee adjourn on the seeond Monday in March next, the Senate 
Bhall stand adjourned until the first Monday in June next, at which time it shall 
meet for the purpose of trying the case of Albert Jackson, Judge of the Fifteenth 
Judicial Circuit, upon the impeachment preferred against him by the House of 
Bepresentatives ; and the House of Repreaentafiyes shall stand adjourned until 
the fourth Monday in July next, at which last mentioned day the two Houses 
shall stand adjourned sine die, by virtue of this resolution. 

During the evening Bession, 

Mr. CowGiLL moved to suspend the rules, in order to take up the fore- 
going concurrent resolution, which motion prevailed; and the resolution 
being taken up, was read a first time, and the rule suspended, and 
read a second time ; when 

Mr. HiBMH, of Texas, offered the following substitute : 

lUsolved by the Souse of Representatives, the Senate concurring therein, That 
the General Assembly of the State of Missouri adjourn on Monday, the Tth day 
of March, A. D. 1869, to meet on the first Monday in November thereafter ; and 
that the Senate have leave to meet on the first Monday in June, A. D. 18»9, and 
proceed to the trial of the impeaehmeot of Judge Albert Jackson, and that stt 
soon as such trial be had, the Senate adjourn, to meet the House on the said 
first Monday in Hovember. 

The substitute was read, when 

Mr. Akderson moved to reject the same; which was decided in the 
affirmative by the following vote, the ayes and noes heing demanded 
by Mr. Hardin, of Texas : 

Ates— Messrs. Abney, Ament, Anderson, Baker, Barkley, Blanton, Boas, 
Bowles, Boyd, Burgess, Conway, Cordell, CowgiU, Cox, Cravens, Cullers, Cun- 
ningham, Davis of Buchanan, Deatheraga, Dent, Dillon, Dyer, Edgar, Fagg, 
Ferris, Ferry, Gates, Gjdeon, Glaaoook, Goooh, Halley, Hardin of Callaway, 
Harris of Boone, Harris of Montgomery, Higgins, Hudgins, Jaokson, Jameson, 
Jones of Marion, Jones of Webster, KeysHr, King of Franklin, King of Ray, 
Letcher, McAlialer, McGangh, Magujre, Munro, Moulder, Nevill, O'Fallon, 
Parks, Parsons, Peers, Pollard, Prit«hard, Riley, Roberts of DeKalb, Robertson, 
Shields, Simpson, Stone, Strachan, Turner of Clinton, Walker of Caps Girar- 
deau, Welch, White, Wilcox, Wommack, Woolsey, Tager, York, Young, and 
Mr. Speaker — T4, 

Nobs— Messrs. Anthony, Bedford, Boulware, Burden, Caldwell, Chartrand, 
Chilton, Clark, Crandall, Day, Enloe, Gratiott, Hampton, Hardin of Texas, 
Hines, Hunter, King of St. Charles, Knott, Lampton, Iienox, McSpadden, Mur- 
phy, Norris, Piltington, Polk, Smith, Tate, Taylor of Lawrence, Walker of 
Cedar, and Waltman— 30. * 

.dftsent— Messrs. Blackwood, Edwards, Ellis, Mitchell, Moore, Pitt, Pulham, 
Baybum, Roberts of Sehuyler, Sturgeon, and Turner of St. Louis. 

Absent an teaiie— Messrs. Barnes, Dames, Guitar, Mcllhany, Owen, Gorham, 
Pilkington, Sitton, and Woodward. 

Sift— Messrs. Bowlin, Briscoe, Duval, and Eivea. 



Wedmesday, February 23, 1859, 
Mr. Kbibben, on leave, (while a resolution touching the question of 
adjournment was pending,) offered the following resolution : 
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Seiohed by the Souse of Sepresentatives, That the Attomej General of the 
State ba hereby req^uired to give to thia House hifl legal opinion ia regard to tha 
following question ; The Senate antt House agreemg to adjourn on tha Becond 
Monday in March next, to meat on the first Monday of Hovember ; now, by 
iMinacnt of the Houbo, can the Senate meet in Taoation ajid try the Case of Albert 
Jacltaon, Judge of the Fifteenth Judicial Circuit ? 

Mr HuDGiNS moved to lay the resolution on the table, which was lost ; 
and the question being taken on the adoption of the resolution, it was 
decided in the affirmative. 



FRiBAr, February 25, 1859. 

The Speaker laid bfefore the House the following communication from 
the Attorney General : 



The HoTvOTohk, the House of Represeniaiioi 



House, can the Senate meet in Tacation and try the case ot Albert Jackson, 
Judge of the Fifteenth Judicial Circuit ?" 

No question ariaes uxMjn the proposition submitted, as to the right of 
one House of the General Assembly to ait for legislative purposes, 
pending the adjournment of the other to a period within the session. 
The constitutional inhibition upon either House to a^ourn without the 
consent of the other, for more than two days, at any one time, permits, 
by clear implication, an adjournnaent for a longer period, v>iih such con- 
aent. And if the relations of the two Houses to each other, as con- 
stituent branches of the General Aaaembly, are not materially changed 
after articles of impeachment have been preferred, and the Senate 
assumes the functions of a court, then that body may proceed with the 
trial, although the House be not actually in session. 

Our constitution provides that the House of Eepresentatives shall 
have the sole power of impeachment; that all impeachments shall ba 
tried by the Senate, and that the concurrence of two-thirds of the Sena- 
.tors present shall be necessary to convict. Similar provisions are found 
in most of the State constitutions, and in the constitution of the United 
States, 

All the power possessed by the House of Eepresentatives in cases of 
impeachment is by virtue of the constitution only; and this is confined 
to the accusation and preferring articles of impeachment. Our statute 
concerning impeachments, so far as it prescribes any formula of pro- 
ceedings and practice, is only declaratory of the common and customary 
law of parliamentary bodies, especially as it prevails in the British Par- 
liament, and in this country. The prototype of the legislative assem- 
blies of this country is the Parliament of Great Britain, so modified as 
to make it harmonize with our political system and the genitis of our 
institutions ; and the law of proceedings in these bodies, where the con- 
stitution and the rules of proceedings vfhich it authorizes, and which 
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are adopted pursuant to it, are silent, is, undoubtediy, the rules and 
practice of the British Pavliament^ Precedents in parliamentary prac- 
tice acquire the force of law, and are regarded with the same respect 
as those which have been estabhshed by courts of justice, and thus 
become the, common law of legislatJTe assemblies ; and to this resort 
must be had for the definition of le^al terms, and the construction of 
legal powers mentioned in our constitution and laws, in connection with 
parliamentary practice, where no act of Assembly, judicial interpretai- 
tion, or settled usage, has altered their meaning. An impeachment is 
a written accusation by the House of Representatives of an officer, in 
which that body acts solely in the character of complainants or accu- 
sers, and the Senate performs the functions of a judicial tribunal. 
This prosecution, according to the practice of the House of Conamons, 
is conducted by managers previously appointed for the purpose among 
their own members. The managers sustain to the House the relation 
of counsel, and proceed with the trial in the same manner as in an in- 
dictment; and the trial does not differ in essentials from criminal 
prosecutions before inferior courts. 

The practice of the British House of Commons, however, has given 
the force of parliamentary law to the cuatom of attending in a body 
during the progress of the trial ; and this has been followed in this 
country by the House of Representatives of the United States. If this 
is essential to the due exercise of the constitutional power of impeach- 
ment, or to the prosecution of that impeachment, then the precedent 
has as much the force of a constitutional obligation as if expressly re- 
quired. The only practical purpose, it seems, for which this was claimed, 
as a right, by the House of Commons, is thus stated ; In case of con- 
viction, the Commons demand judgment of tbe Lords, without which 
they would object to it5 being pronounced. The necessity for the Com- 
mons to demandjudgment enables them to spare the accused even after 
he has been found guilty by the Lords. In the cases of the Earl of 
Wintoun and Lord Lovat, it was resolved by the Commons "that it was 
not parliamentary for the Lords to give judgment until the same be 
first demanded by the Houaa" — [Dwarris.] According to another 
English authority, the House of Commons have a right to be present, 
whether they appoint managers or not, that every member may satisfy 
his conscience whether he will give his vote to demand judgment— 
[Strafford's case, Commons Journal 2, 105-8.] It will be observed that 
this claim of the Commons to demand judgment was based upon the 
assumed right to arrest the prosecution even after the accused was 
found guilty, and thus virtually grant him a pardon. Such interposi- 
tion has never been claimed or exercised in this country, on the part of 
the prosecutor or body preferring the accusation. It is a power utterly 
inconsistent with, and subversive of, the jurisdiction of the Senate as a 
Court of Impeachment Although the House of Eepresentatives of the 
United States has followed the precedent of the British House of Com- 
mons, in attending in a body upon the trial, yet it has neve' assumed 
that it had the right to exercise the power claimed and exercised by 
the House of Commons in such cases. 

It may be assumed that the House has the right to prefer additional 
articles of impeachment; yet this is not a sufficient reason why it 
should remain in session, and anticipate the occasion for so doing, or 
presume that it would be necessary to do so. On the contrary, the pre- 
sumption would be that the accusation preferred would be sufficient, 
and that the functions of the House in that behalf had ceased. Bo- 
sides, an impeachment is not abated by reason of an acljournment of 
the General Assembly, or the termination of the session. It may be 
resumed by a succeeding Legislature, and the House may prefer a new 
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accusation, or may add other articles of impeachment at a subsequent 
session. The question of the effect of a dissolution of Parliament upon 
a pending impeachment was raised at the trial of Warren Hastings, 
and it was then determined that the practice in cases of impeachment 
was analagous and eonformahle to the invariable course of precedents 
in all other judicial proceedings, and that the prosecution did not abate 
by a disBoIittion of Parliament. Although, then, the precedent referred 
to may have acquired the force of parliamentary law, yet, like all others 
that do not affect the substance of the proceeding, it may be disregarded 
without abridging, or in any wise impairing, the constitutional rights of 
the House, as the accuser. 

The contingencies of a vacancy in the Committee of Managers, by 
death or from other cause, and a possible failure of the prosecution for 
that reason, may be provided for by a law authorizing the Governor to 
appoint other managers ; or the House itself may anticipate such con- 
tingency by appointing, before its adjournment, alternates. 

I have Iq say, then, m conclusion, that the Senate, by consent of the 
House, may, io my opinion, meet in vacation and try the case of Judge 
Jackson. Very respectfully, 

E. B. EWISG. 

The Senate amendment to House resolution in relation to adjourn- 
ment was taken up, and agreed to by the following vote, the ayes and 
noes being demanded by Mr. Hudgins : 

Atkb — Messrs. Anthony, Baker, Berkley, Boas, Bowles, Boyd, Caldwell, Char- 
tr^nd, Chilton, Cowgill, Cox, Cunningham, Darnes, Davis of Nodaway, Death- 
erage. Dent, Dillon, Duval, Edwards, Ellis, Ferris, Gates, Gratiott, HamptoD, 
Halley, Hardin of Callaway, Hordin of Texas, Harris of Montgomery, Higgins, 
Hines, Hunter, Keyser, Lampton, Lenox, McSpadden, Mitchell, Moore, Moal- 
dor, Murphy, Parsons, Pilkington, Shields, Smith, Sturgeon, Tato, Taylor of 
Lafayette, Taylor of Lawrence, Turner of St. Louis, Walker of Cedar, Walt- 
man, Wilcox, Woodward, Yager, York, Young, and Mr. Speaker— 56. 

SoES— Messrs. Abney, Ament, Anderson, Boulware, Burgess, Clark, Conway, 
Cordell, Cravens, Davis of Buchanan, Day, Dyer, Edgar, Snioe, Fagg, Ferry, 
Gideon, Glascock, Gooch, Harris of Boone, Hudgins, Jackson, Jameson, Jones of 
Marion, Jones of Webster, King of Franklin, Kingof Ray, Kiag of St. Charles, 
Letcher, McGaugh, Mcllhany, Magnire, Monro, Hcvill, Norris, ] 



-, McGaugh, Mcllhany, Magnire, Monro, Hcvill, Norris, Parks, Peers, 
, Polk, Pritehr-^ "='- "=- - "-■ - ...^ ,-..-. . 
, Stoae, Straoha 
and Woodward— 63. 



Pollard, Polk, Pritehard, Riley, Eives, Roberts of DeKalb, Robertson, Simpson, 
Sitton, Stoae, Straohan, Walker of Cape Girardeau, Welch, White, Wommack, 
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SiTUBDAY, February 12, 1859. 

The following message from the Hoase of Eepresentatives was deliv- 
ered at the bar of the Senate by Messrs. Enott and Hardin, two of the 
members of said House : 

Mr. Prisident : In obedience to a rfsoiution of the House of Eepresentatiyes 
of the State of Missouri, wo dow here, in the name of the House of Representa- 
tives, and of all the peoijla of the State, impeach Albert Jackson, Judge of the 
Fifteenth Judicial Circuit, of high crimee and misdemeanors, and apprise the 
Senate that the House of Repreaentatiyes will, in due time, exhibit proper arti- 
cles of impeachment against him, and make good the same ; and request the 
Senate to take order for the appearajice of said. Albert Jackson to make answer 
to said impeaj^hment. 

On motion of Mr. Parsoss, the message was referred to a select com- 
mittee of three, consisting of Messrs. Parsons, Richardson, and Wilson, 
to consider and report thereon. 

Thereafter the select committee to whom had been referred the fore- 
going message, made and submitted the following report, through their 
Chauman, Mr. Parsons : 



WHKEEia, TheHousaof Representatives, on the IZth day of the present month 
by two of their members, Messrs. Knott and Hardin, at the bar of the Sen- 
ate, impeached Albert Jackson, Judge of the Fifteenth Judicial Circuit in 
the State of Missouri, of high crimes and misdemeanors in oiEce, and ao- 

Saamted the Senate that fie House of Representatives will, in due time ei- 
ihit particular articles of impeaehment against him, and make good' the 
same: and likewise demanded that the Senate take order for the appearance 
of said Albert Jackson to answer the said impeachment ; therefore, 
Sesohed, That the Senate will take proper order thereon, of which due notice 
flhall be given to the House of Representatives. 

And the committee further recommend to the Senate, that the 8eeretary of 
the Senate be directed to notify the House of Representatives of the foregoing 

PARSONS, 

RICHARDSON, 

WILSON, 

Committee. 

The report of the committee was read and agreed to, and the resolu- 
tion constituting a part of the report was read a first and second time 
and adopted. 

Afterwards on tlie same day, on motion of Mr, PARS0^-s, 

Besolmd,Tbs.t the Senate will now resolve itself into a Court of Impeachment, 
and that the followmg oath be administered to the President of the Senate hv 
the Secretary, and by the President to each member of the Senate present ■ 
_ "I Bolemnlj' swear, (or affirm, as the case may be,) that in all things appertain- 
iDg to the trial of the impeachment of Albert Jackson, Judge of the Fifteenth 
Judicial Circuit m the Stats of Missouri, I will impartially try and determine 
the charges, and do justice according to the law and evidence." 

■Which Court of Impeachment, being thus formed, will immediately thereaf- 
ter receive the managers appointed hy the House of Representatives to exhibit 
articles ot impeachment in the name of themselves, and all the people of the 
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State of Missouri,' against Albert Jackson, Judge of the Fiftetnth Judicial Cir- 
cuit in the State of Missouri, pursuant to the notiee this day given to the Senate 
by the House of Bepreaentatires, that they had appointed managers for the pur- 



On motion of Mr. Parsons, 

Sesolved, That after the managers of impeaehment shall be introduced to the 
bar of the Senate, and shaU have signified that they are ready to exhibit articles 
of impeachment against Albert Jaeksoii, the President of the Senate shall direct 
the Sergeant-kt-Arms to make proclamation, who shall, after making proclama- 
tion, repeat the words following : " All persons are commanded to keep silence, 
on pain of imprisonment, while the grand inquest of the State is exhibiting to 
the Senate articles of impeachment against Albert Jackson, Judge of the 
Fifteenth Judicial Circuit m the State of Missouri." After which the articles 
shall be eihibited, and then the President of the Senate will take pmper order 
„„ ,!.„„....:.„» „f„.„ : ^ . „f._,...,v J --e shall be given to the 

The required oath was then administered to the President by the 
Secretary of the Senate, aud by the President to the foUowing Senators 
present, to wit : 

Meflsre. Brown, Byrne, Churchill, Fox, Praaier, Gullett, Halliburton, 
Hedgpeth, Horner, Hyer, Johnson, Jones, MoFarland McPerran, Mcll- 
vaine, Morris, Newland, O'Neil, Parsons, Rains, Richardson, Robinson, 
Vernon, Wilson, and Wood. 

Mr. McFerkak, before being sworn, gave notice that he would take 
the oath oaly under protest, and afterwards presented tie following 
protest, and asked that it be entered upon the Journal of the Senate, 
whicli was agreed to : 



■esolution having passed the Senate requiring the Senators 
present to be sworn to try the case of impeachment against the Hon. Albert 
Jiwkaon, Judge of the Fifteenth Judicial Circuit, of which the Senate baa been 
notified by the managers of the House of ReprosentatiTes ; and, whereas, said 
managers have not, as yet, preferred articles of impeachment against said 
Jaelison, and the Senate has not appointed a day for the appearance of the 
accused, and no summons has issued, with a copy of the articles of im- 
peachment annexed, requiring the accused to appear on t)ie day appointed for 
that purpose, and answer the charges exhibited against him, and no ajiswer to 
said charges, or reply therelo, has been filed, and no issue joined in said case of 
impeachment, as required by an act, entitled "an act respecting impeach- 
ments," approved November 17, 1866 ; and, whereas, by said act continuing and 
in force, the members of the Senate are not required to be sworn until the issues 
are made up, and a time and place appointed for the trial of such impeach- 
ment; and, whereas, my name having been called to take the oath to try said 
cause in accordance with said resolution, and believing the proceedings irregu- 
lar, premature and unlawful, because in utter disregard of the above recited act, 
I hereby most respectfully ask leave to enter this my protest a^nst the pro- 
ceedings, and ask that this may be entered upon the Journals. 

JAMES McFERRAN. 

The Senate was then resolved into a High Court of Impeachment, and 
■without further proceedings adjourned till Monday morning at 10 
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STATE OF MISSOURI vs. ALBERT JACKSON. 



MoNDiT, February 14, 1859. 

The Prebidbnt of the Senate admiiiiBtered the oath prescribed to- 
Messrs. Goodlett, Peyton, Thompson, and Wright 

The Court was opened by proelaination. 

The managers on the part of the House of Representatives, viz.,. 
Messrs. Knott and Hardin, appeared and were admitted, and 

Mr. Hardin announced that they were now ready, upon the part of 
the Bouse of Representatives, and all the people of the State, to exhibit 
particular articles in support of their impeachment of Albert Jackson, 
Judge of the Fifteenth Judicial Circuit of the State of Missouri, for 
high crimes and misdemeanors. 

Mr. Knott arose and read the articles of impeachment,* which were 
signed by John T. CotFee, Speaker of the House ot Representatives, and 
attested by William 8. Moseley, Chief Clerk. 

The President of the Senate then informed the managers that the 
Senate would take proper order on the subject of the impeachment, of 
which due notice should be given to the House of Representatives. 

The articles of impeachment wore then delivered to the Secretary of 
the Senate to be filed. 

On motion of Mr. Pahsoks, and by unanimous consent. 

Resolved, That the Secretary be requested to issue a BummOQa in the usual 
form, signed by the President and attested by the Secretary, against Albert 
Jaekson, Judge, etc., with a copy of the articles of impeachment annexed, aa 
exhihitod against him by the House of Sepresentatives on this day, requiring 
him to appear and answer the ehargee exhibited against him in said artieleB,oii 
Tuesday, the 15th iastant, and that it be served By the Sergeant- at-Arms, the 
day before the return day thereof. 



here bocsuse thej ue embodied in 
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ToESDAY, February 15, 1859- 

The Pbesident of the Senate administered the oath prescribed to 
Messrs. Han'is and Coleman. 

The Court was then opened by proelaniation. 

The summons issued to Albert Jackson, and the precept endorsed 
thereon, are as follows : 

State op Missocbi, ss : 
TAt State of Missouri to Ai.bkki JiOcsoK, Judge of the Fifteenth Judicial Circuit 
of Missouri, Greeting .■ 

Wkekeas, The Hoase of Bepreaentatirea of the State of Missouri did, on the 
I4th day of February, A. D. 1859, exhibit to the Senate Brtiolea of impeaehment 
Bgainat you, the said Albert Jackson, Judge, etc., in the words following : [Here 
follows Uie artielea of impeachment, for which vide pp. 8-18, ante.} And did de- 
mand that you, the said Albert JackaoQ, should be put to answer the accusa- 
tions asset forth in said articles, and that such proceedings, examinations, trials 
and judgments might be thereupon had as are agreeable to law and justice ; you, 
the said Albert Jackson, are, therefore, hereby summoaed to be and appear he- 
fore the Senate of the State of Missouri, at their chamber in the City of Jeffer- 
son, on the 15th day of February, A. D. 1859, then and there to answer to the 
said articles of impeaehraent, and then and there to abide by, obey and perform 
anoh orders and judgments as the Senate of the State of MisEouri aball make in 
the premises, according to the constitution and laws of the State of Missouri. 

Hereof you are not to fkil. 

Witness, Hancock JiCitBOS, President of the Senate thereof, at the City of Jef- 
ferson, this 14Ui day of February, in the year of our Lord one thousand eight 
hundred and fifty-nine. 

Attest: WAEWICK HOUGH, [l. e.] 

Secretary of t/ie Senate. 



The State af Missouri to William L. Tamii.KiLL, 8ergeant-at-Arms of the Senate 
of the State of Missouri, Greeting : 

You are hereby commanded to deliver to, and leave with Albert Jackson, if to 
be found, a true and attested copy of the within writ of anmmons, together with 
s like copy of thia precept, and the articles of impeachment herewith, showing 
him the same; or, in case be cannot, with convenience, be found, you are to 
leave trne and attested copies of the ssid summona and precept, and articles of 
impeachment, at hia dwelling-house or usual place ot abode, with some free 
white member of the family, over the age of fifteen years ; and in whichsoever 
way you perform the service, let it be done at least one day before the appear- 
ance day mentioned in said writ of summons. Fail not, and make return of this 
writ of summons and precept, with your proceedings thereon endorsed, on or be- 
fore the appearance day mentioned m the said writ of summons. 

Witness, Hancoce JaOkbos, Preaident of tho Senate of the State of Missouri, 
at the City of Jefferson, this 14th day of February, in the year of our Lord one 
thousand eight hundred and fifty-nine. 

Attfsi: WARWICK HOUeii, [l. B.] 

Secretary of the Senate. 

The return of the Se^geant^tt-Arm3 of the foregoing summona and 
precept was read, as follows ; 

I, WltLiix L. Thhailkill, 3ergeant-at-Arm8 of the Senate of the State of 
Missouri, in obedience to the within writ of aummone, Ic me directed, did proceed 
to the City Hotel, in the City of Jefferson, on Monday, the 14th Instant, and did 
then and "there deliver to and leave with the within named Albert Jactaon, a 
true copy of the within writ of summons and articles of impeachment, and a 
like copy of the precept thereon endorsed, and did show him both. 

W. L. THBAILKILL. 

City of jEFpsEaos, Feb. 15, 19S9. 
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The SeoreteJ-y then administered the following oath to the Sergeant- 

You, WiLLrAM L. _THK,ii,K.f.L, Sergeimt-at-Arms of the Senate of the fltate of 
,^,^11' iT ^'^!t^J "i* 'S'"'^ ■»?«" Bai subscribed by you upon the prooeaB 
^^rf Z • , tlt^?^, "^ ^"^'■"^7' i"«''"^t, by the Senate of thfstite of M^- 
^ri, aga nst Albert Jaokaon, Ju4e of the Fifteenth Jadicial Circuit, is truly 
^o^God? ^^°" ^"^^ ""^ the services a» therein de.mbed'; Vhe^ 

Prociamation was then made, as follows : 

of '^fs'tTtetf M^^toLf '™„ f^^^'"^' ■^^''S' "^ ""t ^'^^^"^■"■^ Judicial Circuit 

adf ^ted'"^**^ °^^^^^ ^^^ following resolution, which was unanimously 
l.^^T^f'^lr '"'*' 'i't .I''""-teeper of the Senate procure seats within the bar for 

tla/t^fnreHot'%rE:;,t^^^?r^^^^^ 

Albert Jacmos then appeared in person, and presented reaeona whv 
he should not be required to answer the articles of impeachment pri- 

fw K^^T'°i' ^A? ^^ ''h ^""^^ °^ Eepresentatives, and a^ked Iha^ 

tJiey be hied. After debate, 

^ On motion of Mr, Jones, the Court adjourned until 9 o'clock to-mor- 



Wednesdat, February 10, 1859. 

«7/'%*^v,"'y"''''"^/'?f " "'^^""^ ^^ proclamation, the managers on the 
part of the House of Representativea attended. 

Albert Jackson-, respondent, also attended. 

Mr. Parsoks offered the following resolution: 

flfiso/red, That the President appoint lb o^.^,„,i^c,. „, .mppb r„ m, 
the government of the Senate wffle sitting as a Court of Impeach^ 



of three to draft rules for 
't of Impeachmenf. 



The respondent, on leave, withdrew his reasons why he should not bo 
r«,n,r.d to answer the artiol« of impeaohnenl pretired am S.rhim 
V A 'J!" ?■ B";P'«»?'>ti™s, which he had uk.d to Wfilod iZ 
aslted further time in which to file his answer. ' 

On motion of Mr. Parsons, 

On motion of Mr. Parsoks, 

«e»Ii«J, Tb.l a. Eou., of E,pr«.atativ,! U intermri that 11. Hon Albert 
J.d.«ln, .8.m.t whom .rtirta „, imr,«aimo.l tm been .ihibM, kl. a? 
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pearedto the Bummons iaaued against him, and that, upon hia motion, leave is 
Siv^ him until to-morrow at 2 o'elook, p. m., to file h,a answer, and at wb.eh 
Sme the Senate will take further order on said nupeachment, ol which the 
Houee of Representatives will be duly informed. 

On motion of Mr. PARaoss, the Court adjourned until 2 o'clock to-mor- 
row evening. 



Thursday, February 17, 1859. 
The Presidest of the Senate administered the oath prescribed to Mr. 

The Court was opened by proclamation, and the managers on the part 
of the House of Eepresentatives attended, as also the respondent, Al- 
bert Jackson, , . ,, ,■ i *■ 

Albert Jackson being called upon to make answer to the articles ot 
impeachment exhibited against him by the House of Representatives, 
appeared, without counsel; and having been asked by the President of 
^e Senate whether he was prepared to answer the said articles, here- 
plied in the affirmative, and requested that his answer might be read by 

The President of the Senate tben directed the Secretary to read the 
answei', and it was accordingly read, and is as follows: 

Ayiswer of Albert Jachon, Jwlge of the Fifteenth Judicial Oircmt, to Arttdei 
of Impeachment exhibited against Mm. in the Senate of the Slate of Mis- 
souri on Fehrvary Iwdfih, eighteen, hundred and Ji/ty-nine. 
Article I. The stud Albert Jackson, Judge of the Fifteenth Judi- 
cial Cireua, saving and reserving to himself the benefit of al! mistakes 
and uretrularities which now exist, which have been or may be made, 
in anv and all the proceedings, the proceedings heretofore had, or which 
may hereafter be had, and denying to the House of Representatives 
the riehtto alter, amend, modify, or withdraw any part or portion ot 
said articles, or at any time hereafter to exhibit any other or further 
articles of impeachment herein ; for answer to so much of said articles 
as he deems it necessary for him to answer or respond to, says that ; 

FiT«l He wholly and fully denies that at the May term of the Cuxjuit 
Court of Stoddard, begun on the third Monday in M^, 1858, m said 
county, in his official capacity, or under color of his office he did will- 
Mly and maliciously conduct himself in a manner highly oppressive 

and unjust to one Jonas Eaker. .v i i,„ 

To specification /m of said article, said Albert Jackson says that he 
did not desire to opiiress and harrass said Jonas Baker, and did "ot ma- 
licioosly and uiyustiy cause to be issued a^inst said Eaker an attach- 
ment L for a criminal contempt; that, in his official capacity he knew 
nothing about the manner in which said writ of mandamus had been 
executed on said Eaker. The said Eaker admitted said writ had been 
served on him, but refused to make return to said writ; then an attach- 
ment was issued against said Eaker for contempt of court, by refusing 
to make a proper return on said writ, as will appear by the papers and 
record in relation thereto. , ,. , , r i u _ 

For answer to specification secmd, he says he did not refuse to hear 
counsel speak for said Eaker after his appearance, but when Eaker made 
return to the writ he was discharged ffom the attachment without a 
penalty ; does not know that said Eaker was in custody several hours , 
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thinks he was not; but that ha came inlo court and aakod for time to 
answer, which was granted. 

Third. Said Jackson did not peremptorily, and in an iuBultinR and 
oppressive manner, order the couDsel of said Eaker, to wit, Solomon 
G Kitchen and Wilham G. PheUn to shut their mouths; said Jackson 
did not know they were counsel for Eaker; they said they were not 
but claimed the right to appear as the nexl friend of the court 

Fourth. Did not deprive said Eaker of counsel, and of the privilece of 
speaking through counsel, io his own defense. 

Sajd Jtwkson says that article first, and specifications 1, 2 3 and 4 
^ msufflcient ,n law, and do not contain charges of a nature and de^ 
gree that would warrant a conviction in an impea«hnient- The Bald 
Jackson has the right, by virtue of his office, to issue writs of manda- 
mus to an inienor court, and enforce by attachment the return of everv 
writ or process sent out of said Circuit Court ^^ 

Art. ir Said Albert Jackson sajs that at a Circuit Court begun at 
JiJoomfield, on the third Monday in November, 1858, he was not euiltv 
of the grossest partiality and injustice ; ^ ■* 

TW .r^^ That he did not know that there was then pendingasuit by 
Matthew H Moore a^inst James Walker, in said court, and that he did 
not corruptJy, partiaUy, and to the utter degradation of the solemn duties 
01 HIS office and important functions thereof^ secretly advise said Walker 
not to compromise the same, and say that said Walker would be suc- 
cessful if he would refuse to compromise. Does not know for what 
reason Moore took a change of venue; knows he was not compelled t*> 
do so ; thinks he had applied for a change of venue on the first ov second 
day of court, which application for a change of venue was the first said 
Jackson knew about Mooro having sued Walker 

_ This article and its specifications are not sufficient in law to warrant 
imiieaohment It does not allege that the said Jackson did what he did 
do m his official capacity or under color of his office, but, on the con- 
trwy, says he did it in his private capacity. 

Art. Ill Said Jackson says that he was not actuated by a spirit of 
arbitrary despotism and wanton injustice, totally repugnant to the 
f 7,: -^^^ Pertammg to hia office, and highly dangerous to the rights 
of the citizens of the State, at a court begun and held in the county of 
Wayne, on the last Monday in September, 1858, and by virtue of his 
omce was not guiUy of niaheious oppression, misconduct, and abuse of 
authority, in his official capacity : -, = u. 

Fkst. Does not know that during the Circuit Court aforesaid, David 
M. Fox, counsel for plaintiff in the case of Limbarger vs. Power pre- 
sented a petition to said Albert Jackson to change the venue in laid 
case to some oth^ cpurt, because of prejudice of the Judge, Said Fox 
did not then inform said Albert Jackson that teA parties and their 
counsel had agreed to send said cause to either Madison or Iron coun- 
ties, and the said Albert Jackson was not utterly unmindful of the 
rights of the parties and counsel in said cause, and did rtCt totally 
disregard the provisions of the statute in such case made and provid- 
■. 1 . ^^"^ Jackson did not willfully and maliciously then and there 
intend to harrass and oppress the parties aforesaid, by awarding a 
change of venue to Mississippi ; and said Jackson did not well know 
that said county was of diMcult access to the parties, and counsel, and 
wtnesses, (but believed there were good counsel residing in Mississippi 

■•Second. Said Jackson does not know that B. M. Fox and P Pipkin 
tried to prevail on him to send the case to some other county, and that 
parUes would be deprived of counsel if he did not; and the^id Jack- 
son did not reply to each of them in an oppressive, insolent, and Jnsult- 
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.„^ ___ or, highly shameful and derogatory to the dignity of the im- 
portant ofSce he holds. Said Jackson says the law is, that the Judge, 
and not the lawyers, must decide where a case must be Benton a change 
of venue. 

Art. IV. Said Jackson says he was not influenced hy a, Bimilar spirit 
of injustice and a tyrannous disregard of the rights of the citisens of the 
State, at a Circuit Court, begun and held within and for the county of 
Dunklin, on the second Monday in May, 1858; did not conduct himself 
in a manner highly oppressive, and unjust, and tyrannical : 

First At the time and place afor^aid the said Albert Jackson did not 

know that counsel for defendant, in the case of Smith vs. ■ Cude, 

then pendin.2, presented to s^d Albert Jackson a petition to change the 
venue in said case to some other court, on account of prejudice of said 
Judge. The said Albert Jackson did not then and there willfully and 
maliciously intend to harrass and oppress the parties and their counsel, 
by awarding a change of venue in said case to Pemiscot county, (that 
being the proper county to send it ta) Said Jackson did not know 
■that said counsel for both parties assured him that said county was diffi- 
■cult of access and inconi-enient to both parties and witnesses. Said 
Jackson did not know that the parties to said cause had agread that 
said case could be sent to Bollinger or Scott counties. Said Jackson 
did not know that either of said counties would be more convenient 
than Pemiscot county (tljat being only twenty-five miles distant, and 
Bollinger about ninety miles, and Scott about eighty miles distant.) 
Said Jackson did not know that said parties could not get counsel to 
attend to their cause, if it was sent to Pemiscot county. Said Albert 
Jackson did not know of the earnast entreaties of the counsel of both 
parties to get the cause sent to some other ceunty. The said Ja«kson 
did not angrily, and insultingly, and rudely reply, in a manner indicat- 
ing a total disregard for that courtesy towards counsel, and respect for 
the rights of parties, that common decency and the duties of bis office 
require. Said Jackson further says that the law is, that in eases of 
change of venue the Judge, and not the parties nor their counsel, has 
the right to designate the county to which a cause should be sent; and 
that, therefore, it is not willful and malicious oppression, partiality, mis- 
conduct, or abuse of authority in his official capacity, or under color of 
his office, to send a case, on change of venue, from Dunklin county to 
Pemiscot county, or from Wayne county to Mississippi county. 

Art. V. Said Albert Jackson has not, in numerous other instances, 
been guilty of willful and malicious oppression, misconduct, and abuse 
of authority, in- awarding changes of venue in cases pending before 
him to counties remote, inconvenient, and difficult of access. Said Al- 
bert Jackson never di(l intend thereby to harrass and oppress counsel 
and parties, nor to deter others from availing themselves of their right 
to a change of venue under the law, nor particularly at a Circuit 
Court begun and held in the county of Dunklin, on the second Monday 

First ' In awarding a change of venue in the case of the Point Pleasant 
and Dunklin County Road Company vs. Moses Parrar, from Dunklin to 
Pemiscot county. Said Jackson did not well know said county to be 
inconvenient and difficult of access to said parties, and contrary to the 
earnest request of both parties to the cause, to send said cause to some 
more convenient county. Said Jackson further says, that m cases of 
change of venue, the Judge, not the parties nor their counsel, has the 
right to designate the county to which a cause shall be sent; therefore 
it is not willml and malicious oppression, partiality, misconduct, or abuse 
of authority in his official capacity, or under color of his office, to send 
a cause, on a change of venue, in this case, from Dunklin county to 
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Pemiscot, by the Judge, however difficult of access said county may be 
or however much parties or counsel may desire it to be seat to some other 
county. 

Second. Nor in sending or awarding a change of venue in the cause of 
said Road Company jis. Nathaniel Murphy, then and there pending, to 
the sMd county of Pemiscot, the said Jaclison not well knowing that to 
be difBcult of access and inconvenient to both parties and counsel was 
the said Jackson guilty of willful and malicious oppression, partiality, 
misconduct, or abuse of authority in his official capacity, or under color 
of his office ; the law in this case being that the Judge, not the parties 
or their counsel, has the sole right to designate the county to which a 
cause shall be sent on a change of venue. 

Art. Vr, Said Jackson was not, at & Circuit Court begun and held 
at the town of Poplar Bluff, within and for the county of Butler on 
the first Monday in May, 1858, willfully guilty of gross and malicious 
oppression, misconduct, and abuse of official authority, not only unbe- 
commg his high position as Judge, but disgraceful to his character as a 

r- ^u'\ ■""'■'"S the sitting of the Circuit Court aforesaid, one William 
G. Phelan was not a regularly licensed lawyer, practicing in said court 
Ihesaid Wilham G. Phelan did not arise to address a jury that had 
been empannelod and sworn to try an issue joined in a cause then and 
there pending, to wit, the cause of Gibson v^. Dunn ; said Phelan had 
not been employed, and was not acting as counsel. The said Jackson 
did not maheiously intend to oppress said Phelan, nor to injure his 
reputation as a citizen, nor to diminish his success aa a lawyer- 

ti,a=.>;^ jii.„^ T„.i "n an angi^, oppr ■ ■ - 

dowa The sail 

there publicly, and in an insulting and co....^j,...„^ ...-1..™, a:^i:uao 
said Phelan of having been guilty of a disgraceful and criminal act 
tiaid Albert Jackson did not accuse said Phelan with tampering with 
the grand jury; nor did he say that said Phelan was in criminal 
contempt of court, together with other shameful and insulting ex- 
pressions. 

Second. Said Phelan did not immediately offer to defend himself 
against disgraceful accusations and insulting expressions. Said Albert 
Jackson did not, under color of his office as Judge, in any angry, inso- 
lent, and oppressive manner, order said Phelan to shut his mouth and 
sit down, nor words to that import. The said Phelan did not offer to 
say anything by way of denial, excuse, explanation, palliation, or in any 
manner to excuse himself against the disgraceful criminal charge al- 
leged against him. 

ARr. VII. Said Albert Jackson was not influenced by a similar 
spirit of malicious persecution at a Circuit Court begun and held at the 
town of Doniphan, in Eipley county, on the fourth Monday in October, 
1857 ; and was not guilty of other and similar acts of willful and mali- 
cious oppression, misconduct, and abuse of authority : 
_ Mrst. Said Albert Jackson did not wantonly, insolently, and insult- 
ingly accuse one David M. Fox, who was not a regularly licensed lawyer, 
and who was not practicing in said court, of being guilty of the crime 
of perjury, nor of subornation of pequry, nor did he accuse him of 
lying (though he thinks said Fox was often guilty of doing so ;) nor of 
causing his client to lie, the said Albert Jackson did not, without provo- 
cation, nor in a spirit of vindictive persecution, charge upon said Fox, 
in open court The said Albert Jackson did not by innumerable other 
instances of oppression, contumelious, insolent, and insulting expresaiona 
toward lawyers and parties litigant; nor does the said Jackson almost 
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habitually indulge in such expresaiona, to bring the high and important 
office he holds into utter degradation and contempt. 

Abt. VIII. Said Albert Jackson did not forget the dignity of his 
office, and was cot regardless of his sacred obligations to demean him- 
self faithfully and impartially therein ; did not, on the trial of Green 
DePrieat, in an indictment for resisting the officer, there being no such 
indictment and trial against said DePriest at a Circuit Court held in 
the town of ThomasyiEe, in the county of Oregon, on the third Mon- 
day in April, 1858 ; did not conduct himself willfully partial and 
corrupt, and highly unbecoming and disgraceful to his high official 

First. Said Albert Jackson did not privately advise James B. Odel! 
(James B. Odell was not a lawyer) to procure said DePriest to employ 
him, the said Odell, as his counsel; did not advise bin* to take a con- 
tingent fee to defend him ; did not say that said DePriest could not be 
convicted on the indictment (there being no indictment then and there 
pending against him,) pending against him for resisting the officer, be- 
cause he had already been convicted of disturbing the peace of a family, 
which was charged to have been the same act as when he resisted the 
officer ; did not officiously and voluntarily advise said James B. Odell, 
as counsel for DePriest, to plead a former conviction ; did not give said 
advice in open court upon the trial ; did not partially and corruptly 
transcend his duties as Judge, on the trial of said DePriest, to such an 
extent that the Circuit Attorney abandoned said cause, and entered a, 
nolle prosequi. 

Abt. IX. Said Albert Jackson was not utterly unmindful of the 
provision of the constitution of the State securing to its citizens the 
privilege of the writ of habeas corpus- Said Jackson does not know that 
the experience of ages has demonstrated that the writ of habeas corpua 
is one of the chief bulwarks of the liberty of the people ; joins issue and 
takes the negative of the proposition. Said Albert Jackson did not 
willfully and maliciously reftise to issue a writ of habeas corpita 
for the purpose of having the body of a man named Atterbury, who 
was confined in jail in Dunklin county, on a criminal charge, brought 
before him as Judge of the Circuit Court, to be admitted to baO or 
otherwise dealt with according to law. Said Albert Jackson says there 
was not a petition, in every particular sufficient in law for that purpose, 

presedted to him at the county of Stoddard, on the day of 1858. 

Said Jackson did not well know it to he his duty (under the circum- 
stances) to issue said writ^ Said Jackson did not refuse to do so for 
the reason that Uie name of David Hicks was necessarily mentioned in 
the petition. 

Abt, X. Said Albert Ja«kson was not, at the county of Stoddard, 
on the 15th day of January, 1859, willfully and maliciously guiity of 
the most dangerous and reprehensible misconduct, partialify, and abuse 
of authority : 

First In corruptly and illegally setting at liberty, and discharging 
from the custody of John N. Jackson, one John E. Maine. Said 
Albert Jackson did not well know that said Maine was held in custody 
on a criminal charge. Said Jackson' says that the cause for commit- 
ment was not clearly and specifically set forth in the warrant of com- 
mitment, a copy of which was not exhibited to said Albert Jackson, by 
said Deputy Sheriff. 

Second. Said Albert Ja«kson did not corruptly and illegally set at 
liberty on account of a pretended informality, insufficiency, or irregu- 
larity in the writ of commitment. Said Jackson did not well know that 
said Maine was held iti custody for a criminal offense: did not know he 
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was by statute espresaly forbiddea to diBoharge said Maine on a writ of 
Iwheas iwpus. 

Third. Said Jackson did not corruptly and illegally discharge said 
M^ne from custody. There was no evidence produced before said 
Jackson whatever, nor did said Jackson know that any evidence had 
OTer been taken gainst said Maine. 

Fourth. Said Albert Jackson did not willfully and corruptly aet at 
liberty, and discharge from the custody of William Cryts, one Charles 
Eussell ; said Jackson did not know that said Eussell was held in cus- 
tody on a criminal charge, for a felonious ofli'ense, for which said Bussell 
h^d been examined and committed. Said Jackson did not know from 
the evidence that said magistrate had found said Russell guilty of said 
charge. Said Jackson did not know that Rnssell had been given time 
to get bail. The course said Jackson pursued in this matter was just 
and proper, and did not tend to destroy the efficiency of the criminal 
law, nor diminish the confidence of the people in the efficiency and pu- 
rity of the judiciary of the country, nor does it tend to encourage the 
commission of crime, and license every variety of villainy with which it 
is possible for a civilized community to be cursed. The case of Maine 
and the case of Russell transpired since the institution of this impeach- 

Art. XI. At a Circuit Court begun and held at the town of Bloom- 
field, on the third Monday in November, 1858, said Albert Jackson did 
not disregard the duties of his office, nor did be descend from the dig- 
nity of a Judge, nor did he stoop to the level of a common informer, 
(does not know, though, exactly what kind of character that is,) by 
charging the grand jury in relation to their duties, nor to direct their 
attention to any particular offense which may have been committed 
within the limits of the county. Said Albert Jackson does not know 
that every body then and there present thought be alluded to S. G. 
Kitchen when he publicly charged the grand jury that obtaining money 
under false pretenses was an indictable offense. The said Jackson did 
not, by informing the grand jury, after they had retired to their room 
to consider of their presentment, that it was their duty faithfully to dis- 
charge their duties, thereby render his high functions as Judge subser- 
vient to a low personal malice, and did not thereby seek, under color of 
his official duties, to wreak his own private vengeance, by affixing to the 
reputation of a personal enemy the imperishable disgrace of a public 
prosecution for a felonious offense 

Abt. XII. Said Albert Jackson was not, at a court of Butler county, 
on the first Monday in November, 1857, willfully and maliciously guilty 
of gross misdemeanor and abuse of his official authority ; 

FiTti. In refusing to suspend the Clerk of said court and appoint a 
temporary one, because said Clerk waa sick and unable to attend to 
business. Said Jackson did not know that said Clerk had been guilty 
of a misdemeanor in office, by getting sick during a tsrar of court. 
Said Jackson was not willfully and maliciously guilty of gross misde- 
meanor and abuse of official authority, and regardless of the rights of 
parties litigant and attorneys, by rrfiising to try causes when there 
was no Clerk to take minutes or make up the record, nor in taking 
possession of the papers pertaining to cases and placing them in safety; 
nor in discharging the grand jury under these circumstances, and ad- 
journing court; nor was such course intended and calculated to impmr 
public confidence in the efficacy of the constitutional guaranty that 
justice shall be administered without sale, denial, or delay. 

Art. XITI. That said Albert Jackson was not unmindful of the 
dignity of his position as Jmlge, and did not disregard the restrainta 
imposed by his said office, in the month of November, 1857. The said 
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JackBOn did not privately counsel and advise one William Einger to 
sell all the county warrants that should be issued in payment of a con- 
tract which said Einger had with Stoddard county, for the building of 
a court house, and put the money in his pocket, (though he believed it 
would be good advice.) Said Jackson did not advise said Ringer to 
bring suit against Solomon G, Kitchen, the commissioner, for damages ; 
nor did he assure him he could recover in such suit Nor did said 
Jackson endeavor thereby to incite a vexatious and expensive lawsuit, 
in the court of which he was Judge, for tlie sake of annoying, harrass- 
ing, and oppressing said Solomon G-. Kitchen. 

Art, XIV. Said Jackson was not, at a Circuit Court of Ripley 
county, on the fourth Monday of April, 1858, on the trial of William 
Kinney for grand larceny, willfully and maliciously guilty of oppression 
misconduct, and abuse of official authority and corruption nor did he 
intend thereby to embarrass and oppress the counsel of said Kmnej 
and procure his conviction : 

First. Said Albert Jackson did not arlitranly refise to illow said 
Kinney's counsel time to take dovsn the testimony of the witnesses in 
troduced at said trial. 

Second. Did not, by repeated interruption of the counsel tor prisoner, 
try to harrass and embarrass them 

Third. Did not frequently aiB such insulting insolent, and discour 
teous expressions toward said counsel during the tria] 

Fourth, Did not peremptorily atop one of said Kinney s lawj ere in the 
midst of his argument to the jury, and order him to take his seat. 
Said David M. Fox was not in the discharge of his proper and lawful 
duties. 

Art. XV. At the same court, said Albert Jackson was not willfully 
and maliciously guilty of great partiality, oppression, and abuse of offi- 
cial authority, on the trial of James Moore vs. John BIdridge. Said 
Jackson did not corruptly intend thereby to injure the rights of said 
Moore, and to oppress and injure his counsel : 

Mrsl. Said Jackson did not publicly express his opinion in relation to 
the merits of said case, adversely to the right of said Moore. Said 
Jaokflon did not refuse to sign a true, and proper, and just bill of ex- 
ceptions, duly tendered to him by counsel for defendant, unless it was 
made to show that certain facts were ptoven, which were not proven on 
«ud trial by witnesses, though said facts were proven by the appearanc* 
and condition of a certain paper then and there produced before said 
jury, and which facts would be proven by occular inspection of said 
paper only, and not by a copy ; counsel for both parties did know that 
the bill of erceptiona, as presented, contained all the evidence given on- 
said triaL Said Jackson did not corruptly intend thereby to deprive 
said Moore of a fair trial by the Supreme Court. Said Jackson was not 
unjust, overbearing, and insolent in his demeanor toward counsel dur- 
ing s^d trial. . ^ 

Aet. XVI. Swd Albert Jackson, at a Circuit Court in Stoddard 
county, on the third Monday in November, 1858, was not willfully and 
maliciously guilty of any gross oppression, partiality, misconduct, and 
abuse of authority, in his official capacity : 

First. Said Jackson did not express opinions, and make assertions, 
unbecoming his position as Judge, in relation to the cause of Gustaviia 
Berry vs. John Grifliths, (said Jackson does not know that such cause 
was then and there pending.) 

Second. Said Jackson did not express opinions, and make assertions, 
relative t-o the merits of said cause, in open court, in presence and 
hearing of the jui^ empanneled and sworn to tiy the case, calculated; 
to influence the minds of the jury against the defendant. 
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Third. Said Jackson did not corruptly endeavor to prevent the de 
fendant in eaid cause from getting the same fairly before the Supreme 
Court, on appeal. Said Jaehson did not refuse to sign a bill of excep- 
tions, properly made out and tendered to him by counsel for defendant, 
until a large portion of the motion papers had been stricken out Said 
Jackson says that a number of material reasons were not urged for a ' 
new trial in said cause, which did not appear in said hill 

FoTirtk. Said Jackson did not corruptly refuse to examine and to sign 
the testimony presented in the bill of exceptions in said cause; counsel 
for both parties did not agree that all of said testimony was correctly 
set forth in the bill of exceptions. Said Jackson did not allege that 
there was so much noise in court during the trial of said cause that he 
did not know what testimony had been given. Said Jackson did not 
intend, by such refusal, to prevent the said defendant from getting said 
cause fairly before the Supreme Court. 

Fifth, Said Jackson did not corruptly refuse to sign a bill of exoep- 
laons, properly made out, and tendered to him by counsel, in the cause 
of Daugherty vs. Whitehead. Said Jackson does not know that said 
cause was tried at said term of court. Said Jackson did not strike out 
nearly all papers filed in the causa Said Jackson says that the greater 
number of material reasons urged for a new trial, and in arrest of judg- 
ment, did not appear in the bill correctiy. Said Jaoksou did not intend 
thereby to prevent said cause from being fairly presented to the Su- 
preme Court, that his judgment might not be reversed by said court. 

Sixth. Said Jackson did not hear and determine a motion to quash an 
indictmeat then and there pending against one David Hicks, then act- 
ing as Circuit Attorney, pro tern., without having first appointed some 
other Circuit Attorney to represent the State in that behalf 

Art. XVII. Said Jackson says that there was no regular Circuit 
Court begun and held at the town of Bloomfleld, in Stoddard county, 
on the 9th day of August, 1858. Said Albert Jackson was not willfully 
and maliciously guilty of the grossest partiality, corruption, misconduct, 
and abuse of authority. Said Jackson did not visit the grand jury in 
their room, after they had retired to consider of their presentments, 
and there instruct said grand jury that betting at cards, whisky, oys- 
ters, etc., did not constitute an offense within the meaning of the stat- 
ute against gaming. Said Jackson did not fiirther instruct said grand 
jury that they could not find indictment against him, said Judge, for 
anything of which he might be guilty in his official capacity. 

Second. Said grand jury did not find an indictment against Albert 
Jackson, David G. Hicks, Isaac Brand, and Orson Bartlett, jointly, for 
gaming. Said Albert Jackson did not conduct himself in a manner 
most shamefully partial and corrupt. S^d Jackson did not comment 
at great length on the testimony in said case. Said Jackson did not 
declare, in Uxe presence and hearing of the jury, that the fact charged 
in the indictment before the jury did not constitute an indictable 
offense; said offense was not proven. Said Jackson did not illustrate 
ta the jury his views, by a great variety of illustrations, in order to in- 
duce the jury to find defendant not guilty. 

Third, Said Jackson did not comment on the evidence to the jury, 
and instruct the jury as to the law governing the case, in direct contra- 
vention to what he knew to be the words of the statute,, in such case 
made and provided ; did not refuse to allow the jury to find a general 
verdict ; did not tell the jury that if they found a verdict of guilty, he 
would set it aaide. Said Jackson did not, by various means, endeavor 
to influence the jury to find a verdict of not guilty. 

Fourth. Did not manifest a solicitude for the acquittal scarcely becom- 
ing an advocate, nor highly disgraceful in a Judge ; did not permit said 
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Hwks, who was acting iis Circuit Attorney, jn-o tem., to take a nolle pros- 
equi in the cases against Hicka and Jackson ; did not know that said 
Hicks and Jackson were indicted jointly with said Bartlett ; said Hicks 
and Jackson were aot particle erimhtis. Said Jswkson was not guilty of 
other acts of shameful partiality and corruption, tending to bring the 
tribunals of the country into utter obloquy and contempt. 

Abt. XVIII. At a Circuit Court begun and held in Stoddard county, 
on the third Monday in In ovember, 1857, one Sarah Buckner was not 
arraigned on an indictment for murder in the first degree. The s^d 
Albert Jackson did not maliciously and corruptly intend to procure the 
conviction of said Sarah Buckner. Said Jadkson was not maliciously 
guilty of the most shameful oppression, partiality, misconduct, and abuse 
of authority in his official capacity ; 

MrsL Said Albert Ja«kson did not prevent William C. Grimsley, a 
witness on the part of the State, from detailing any legal and compe- 
tent testimony he might be possessed of, whether that testimony was in 
fevor, or whether it was against, the defendant or the plaintiff 

Second. Said Jackson did not exclude competent testimony, on his 
own motion, nor on tlie motion of any one else. Said Jackson did not 
privately advise the Circuit Attorney to withdraw the evidence of said 
Grimsley ; did not permit the Circuit Attorney to withdraw the evi- 
dence of Grimsley from the consideration of the jury. Said Jackson 
did not prevent counsel for defendant from cross-examining said 
Gtrimsley. 

Third. Said Jackson showed no partiality or solicitude for tlie convio- 
tjon of SMd Sarah Buckner. Said Jackson did not take the examinar 
tion of witnesses on himself^ did not take the management of the 
cause out of the hands of the Circuit Attorney; counsel for prisoner 
did not except to the course pursued in this matter by the Judge. Said 
Jackson was not guUty of gross abuse of ofBcial autiiority and unpre- 
cedented oppression. 

Ibwrth. Said Jackson did not refuse counsel for the prisoner any cour- 
tesies due them; did not attempt to oppress, harrass, and annoy said 
counsel during the trial; did not use msolent, contemptuous, and in- 
sulting expressions towards them. 

FifiL Said Jackson did not refuse to allow prisoner's counsel to ad- 
vert to, or speak of, any evidence that was properly before the jury, in 
their arguments in the cause. 

Sixth. Said Jackson did not refuse to allow prisoner's counsel to make 
niustrations in their arguments; did not repeatedly and vexatiously in- 
terrupt said counsel during their arguments. Said Jackson was not so 
harsh and insulting as to compel any of said counsel to abandon hia 
duties in this cause. 

Seventh. Said Jackson did not impose wanton and tyrannical restrio- 
tjons on counsel in arguing said cause tor said prisoner; Hid not defeat 
her constitutional guaranty of being heard by herself and counsel ; did 
not preclude the possibility of herhavinga fair trial by an impartial jury. 
Said Jackson does not know that trial by jury is the ultimate and 
strongest protection of the rights and liberties of the people— demands 
proof thereof. 

Eighth. Said Jackson did not unjustly, corruptly, and cruelly refuse to 
sign any true bill of exceptions legally tendered to him by any counsel. 
Said Jackson did not refuse counsel for prisoner the privilege of cross- 
examining Grimsley to the . whole extent of the rules of evidence in 
such cases. Said Jackson did not suffer said Grimsley's testimony to 
be withdrawn ; did not refuse to allow counsel for prisoner to advert to, 
or comment on, any testimony which was legitimately before the jury. 
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Ninth. Said Jackson is guilty of no corrupt and oppressire acta. Said 
Jackson showed, nor had, any solicitude whatever for the conviction of 
Sarah Buekner ; did not act in a manner unbecoming to the character 
of a Judge; nor was his course contrary to the law, nor subversive of 
justice, nor tending tx> bring the judiciary of the country into abhor- 
rence and contempt. 

The said Albert Jackson says that, for the purpose of having a full 
and fair investigation of the whole of the charges, specifications, sup- 
positions, and insinuations contained in said articles of impeachment, 
he has denied and negatived each and all of the said charges, specifica- 
tions, suppositions, conclusions, inferences and inwendoes, or intended 
to do BO ; and if, by oversight or otherwise, he passed over some one or 
more of any of the said charges, specifications, conclusions, inferences, 
suppositions, or arguments, and not denied them, be claims the right, 
when it shall be ascertained, to supply or amend the defect 

And the said Albert Jackson, Judge of the Fifteenth Judicial Circuit 
of the State of Missouri, hereby claims the right to further answer these 
accusations against him, if this should be found defective and not suffi- 
cient for the purpose of enabling him to introduce testimony in his de- 
fense to each and every charge, article, specification, declaration, aver- 
ment, insinua,tion, inuendo, hypothesis, or argument contained in said 
impeachment or accusation against him. 

The said Albert Jackson here denies to the House of Eepresentatives 
the right to alter, amend, modify, change in any manner, or to with- 
draw the said articles of impeachment against him. The said Albert 
Jackson here denies the right of the House of Representatives to ex- 
hibit the said articles of impeachment against him. The House of Rep- 
resentatives have not the right to exhibit articles of impeachment 
against a Judge of the State of Missouri for errors, omissions, and mis- 
takes, and irregularities committed in the discharge of his official acta 
and duties, whether the same be of practice, of law, of fact, or of judg. 
ment, but for misdemeanor in ofHce only. By the constitution of Mis- 
souri, a Judge can only be impeached for misdemeanors in office, and 
those misdemeanors must first be declared, and the penalty affixed 
therefor by an act of the Legislature. 

The said Albert Jackson here says, that the said articles of impeach- 
ment exhibited against him are not for misdemeanor in office, but for 
supposed errors, and mistakes, and omissions, and irregularities of judg- 
ment, of law, of fact, or of practice. 

The said Albert Jackson therefore says, that the House of Represen- 
tatives has not the right, and he here, in the name and on the behalf 
of the constitution and the laws of the State of Missouri, protests 
agMnst their ofiering proof to all or to any portion of said articles of 
impeachment or accusation, for the reason that they do not charge cor- 
ruption, or fraud, or misdemeanor in office, but allege error|.tnistake, 
omission, or irregularity only. 

ALBERT JAUKSON. 

Mr. Knott, on behalf of the managers, moved that they have time to 
consult the House of Representatives on a replication, and that they 
be furnished with a copy of the answer of the respondent ; which mo- 
tion was agreed to. 

On motion of Mr. Paksoss, and by unanimous consent, it was 

Resolved, That one hundrod copies of 
lea of impeachment exMbited against 
■, the managers and the respoiiiient. 
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On motion of Mr. IIbdgpkth, and by unanimouB consent, it 



Resolved, That the House ot Eeprespntatives be requested ki transmit ki the 
Senate all the eyidenoe, or a copj- thereof, in the posBession of the House, taten 
by the Committee oil the Judiciary of the House, in investigating charges 
agaiuBt Albert Jackson, Judge of the Fifteenth Judicial Circuit, prior to prefer, 
ring articles of impeachment against him. 

On motion of Mr. PiRsoNS, and bj' unanimous consent, it was 

Resolved, That the House of Repr 

has this day filed his answer to thi ^ 

him by thoHoQse of Representatives, and that time has been giren the managers 
until Saturday evening at 2 o'oloek to consult with the House of Repreaentntivefl 
Oh a replication, and that they will be furnished with a copy of said answer. 

And further. That the Secretary be requested to communicate the foregoing 
resolution to the House of Representatives. 



February 19, 1859. 

The Court was opened by proclamatiMi. 

The managers on the part of the House of Eepresentatives attended, 
as also the respondent, Albert Jackson. 

The Pbesidekt of the Senate inquired of the managers if the House 
of Eepresentatives had agreed upon a replication to the answer of Al- 
bert Jackson. They replied in the affirmative, and the roplioatJon of 
the House of Eepresentatives was read by Mr. Kkott, one of the mana- 
gers, as follows : 

Seplication by the House of Representatives of the Stale of Missouri to the Aft- 
surer of Albert Jackson, Judge of the Fifteenth Judicial Circuit in said 
Stale, to the Articles of Impeachment exhibited agcdnst him, by said House 
of Jieprcsenlatives. 

The House of Representatives of the State of Missouri have consid- 
ered the answer of Albert Jackson, Judge of the Fifteenth Judidial Cir- 
cuit of said Slate, to the articles of impeachmejit exhibited against him, 
by them, in the name of the people of the State, and reply : 

That said Albert Ja«kson hath, in his said answer, endeavored to pal- 
liate the enormity of the high crimes and misdemeanors laid to hia 
charge, by affecting to treat them with indifference, and to evade the 
just consequences of his high-handed infractions of law, and violations 
of justice, by an ill-timed exhibition of frivolous levity; that each and 
every of said articles is, in every particular, sufficient in law, and true 
in fact; that each of said articles specifically charges said Albert Jack- 
son with one or more act of willful and malicious oppression, miscon- 
duct, or abuse of authority, in his official capacity ; and ijiat said Albert 
Jackson is guilty of each and every of the said high crimes and misde- 
meanors of which he, by said articles, stands accused; and that the 
House of Representatives, in full confidence of the truth and justice of 
their accusation, and of the necessity of vindicating the purity of the Ju- 
diciary, the majesty of the law, and the honor of the State, by bringing 
Biud Albert Jackson to exemplary punishment, do aver their charges 
agfunstthesaidAlbert Jackson to be true; and that said Albert Jack- 
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son IS guilty in raanoer, as he stands impeached : and tLat the House of 
Eepresentatives will be ready to prove their cimrges againBt him at such 
oonvenient time and place as shall be appointed for that purpose. 
Signed in behalf of said House ; 

JA8. PROC. KNOTT, 
CHARLES H. HARDIN, 

Managers. 

The replication was then handed to the Secretary to be filed. 
Mr. PiBsoss thereupon submitted the foUowiog motion, which was 
considered : 

Beaolved, That when the High Court of iDipeachment, now convened for the 
trial of Albert Jackaoii, Judge of the Fifteenth Judicial Circuit, on articlea of 
impeachment exhibited against him by the House of Bepresentativea, shall ad- 
journ, it ahall be until thefirst Monday in March next, at 10 o'clock I H then 
to proceed with the trial of said impeachment. 

Mr. MoFerras offered the following amendment to the motion: 

Sc^fv^. That tie Senate YilI.procee<l ivith the trial of the Hon. Albert Jack- 
son. Judge of the Fifteenth Judicial Circuit in this State, on tie first Monday in 
June next, until which time said cause ia continued. 

Afterwards, Mr. McFerran moved to postpone further consideration 
of motion and amendment until 2 o'clock Ihis evening; which was de- 
cided m the affirmative, the ayes and woes being taken in pursuance of 

Ari^fl-Mcss™ Brown, Byrne, Churchill, Coleman, Fes, Frazier, Gtillett, Har- 
ris, Horner, MoFerraD, Mellvame, Newland, O'Neil, Eichardson, Scott, Thomp- 
son, Vernon, Watkins, Wilson, and Wood— 20. • ^ 

Noii3---MeBar3. Goodlett, Hedgpeth, Hyer, Johnson, Morris,' Parsons, and 
Kains— .-7. ' 

.^Sseni— Messrs. Halliburton, McFarland, and Wright. 

Absent on leave — Messrs. Jones and Sobinson 

Sici— Mr. Peyton. 

Mr. PARHOKa, from the select committee appointed to draft rules and 
Forms for the government of the Senate in the trial of the impeachment 
c^e now pending, submitted the following, and recommended their 
adoption : 

-fiufe /or the Conduct and Management of Gases of Impeachment before the 
Senate of the Slate of Missouri. 

1. Whensoever the Senate shall receive notice from the House of 
Representatives that managers are appointed on their part to conduct 
an mipeachment against any person, and are directed to carry ^ch arti- 
dM to the Senate, the Secretary of the Senate shall immediately inform 
the House of Representatives that the Senate is ready to receive the 
managers, for the purpose of exhibiting such articles of impeachment 
agreeably to the said notice. 

2. Before the articles of impeachment shaU he exhibited to the Senate 
by the managers, the Secretary shall administer to the President the 
following oath or affirmation: "You solemnly swear, (or affirm,) that m 

all things pertaining to the trial of , you will impartially 

W and determine the charges, and do justice according to law and evi- 
dence." The President shall then administer the said oath or affirm- 
ation to each Senator present. 
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3. When the managers of an impeachment shall be introduced to the 
bar of the Senate, and shall signify that they ara ready to exhibit arti- 
cles of impeachment against any person, the President of the Senate 
shall direct the Sergeant-at-ArmB to make proclamation ; who shall, after 
making proclamation, repeat the following words: "All persons are 
commanded to keep silence on pain of imprisonment, while the Grand 
Inquest of the State is exhibiting to the Senate of the State of Missouri 

articles of impeachment against ." After which thearticles 

shall be exhibited, and then the President of the Senate shall inform 
the managers that the Senate will take proper order on the subject of 
the impeachment, of which due notice shaU be ^ven to tlie Ilouse of 
Hepresentatives. 

4. A summons shall issue, directed to the person impeached, in the 
form following : 

State of Missouri, ss : 

Thi State of MissOwH to , GreeiiTig; 

Whebejb, The House of Rapreaeiitatives of the State of Miaaouri did, on the 

day of , exhibit to the Senate articleB of impeachment against 

you, the said , in the words following : 

(SsTe insert the oi-fiefes.) 
And did demand that yoii, Uie said , should be put to answer the accu- 
sations as Bet forth in said articles; and that such proceediogs, esaminatione, 
trials, andjudgments might be thereupon bad na are agreeable ki law and justice; 
you, the aaid , are, therefore, hereby summoned to be and appear be- 
fore the Senate of the State of Missouri, at their chamber in the City of JelTer- 
soa, on the of , then and there to answer to the said articles of im- 
peachment, and then and there to abide by, obey, and perform such orders and 
judgments us the Senate of the State of Missouri ahall make in the premises, 
according to the constitution and laws of the State of Missouri. 

Hereof you are not to fail. 

Witness, jPreaidentof the Senate thereof, at the City of Jefferson, 

this day of , in the year of our Lord . 

Which summons shall be signed by the Secretary of the Senate, and 
sealed with their seal, and served by the Sergeant-at-Arms to the Senate, 
or by such other person as the Senate shidl specially apijoint for that 
purpose, who shall serve the same pursuant to the directions given in 
the form next following: 

5. A precept shall be endorsed on the said writ of 
form following, viz: 

StiITB of Missouri, ss : 

The State of Missouri to , Greeting ,- 

You are hereby oommanded to deliver to, and leave with 
be found, a true and attested copy of the within writ of i 
a like copy of this precept, aud the articles of impeanhi 
him the same; or, in case he cannot, with convenience, be found, you 
leave true and attested copies of the said summons and precept, and articles of 
impeachment, at his dwelliag-houso or usual place of abode, with Boma free 
white member of the family, over the age of fifteen years ; and in whiohaoever 
way you perform the service, let it be done at least days before the appear- 
ance day mentioned in said writof summons. Fail not, and mate return of this 
writ of summons ond precept, with your proceedings thereon endorsed, on or be- 
fore the appearance day mentioned in the said writ of summons. 

Witness, , President of the Senate of the State of Missouri, at the 

City ol Jefferson, this — day of — — , in the year of our Lord . 
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6. Subpenas ahali be issued by the President of the Senate, upon the 
application of the managers of the impeachment^ or of the party im- 
iieo,.in>r) Ar of his counsel, in the following form, \h : 



You, and each of jon, are hereby oommiiiided to appear before the Senate of 

the State of Missouri, on the ■ — — day of , at tJie Benato Chamber in the 

City of Jefferson, then and there to testify your knowled^ in the cauao which 
is before the Senate, in which the House of ReprBaentatives have impeached 
i and hereof fail not. 

Witnesa, , President of the Senate of the State of Missouri, at the 

City of Jefferson, this day of , iu the year of our Lord . 

Which shall be countersigned by the Secretary of the Senate, and 
sealed with their seal. Which subpena shall be directed, in every case, 
to the Sei'geant^at-Arms of the Senate, or to any special messenger ap- 
pointed by the Senate. 



To the Sergeant-at'Arma of the State of Missouri: 
You are hereby eonim and ed to serve and return the within aubpena, aTOording 
to law. Dated at Jefferson City, this day of , in the year of our Lord 

8. The President of the Senate shall direct all the neceisary prepara^ 
tions in the Senate Chamber, and all the forms of proceodiog while the 
Senate are sitting for the purpose of trying an impeachment; and all 
forms dcring the trial, not othenvise specially provided for by the 
Senate. 

0. On the day appointed for the return of the summons against the 
person impeached, the legislative and executive business of the Senate 
shall be suspended for the time being, and the Secretary of the Senate 
shall administer the oath to the returning officer, in the form following, 

Tiz : " I, , do solemnly swear that the return made and subscribed 

by me, upon the process issued on the day of , by the Senate 

of the State of Missouri, against , is truly made, and that I have 

performed said services as therein described; so help me God." Which 
oath shall be entered at large on the records. 

10. The person impeached shall then be called to appear and answer 
the articles of impeachment against him. If he appear, or any person 
for him, the appearance shall be recorded, stating particularly if by him- 
self or by agent or attorney, naming the person appearing, and the 
capacity in which he appears. If he do not appear, either personally 
or by agent or attorney, the same shall be recorded. 

11. On the day appointed for the trial of an impeachment, the legis- 
lative and executive business of the Senate shall be postponed for the 
time being. 

12. Counsel for the parties shall beadmitted to appear, and be heard, 
upon an impeachment. 

13. All motioris made by the parties, or their counsel, shall he ad- 
dressed to the Pr-'sident of the Senate, and if he shall require it. shall be 
committed to writing, and read at the Secretary's table ; and all decisions 
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shall be had by ayes and noes, and without debate, which shall be en- 
tered on the records. 

14. Witnesses shall be sworn in the following form, to-wit : " You 

do swear, (or afflrna, as the case may be,) that the evidence you 

shall give in the case now pending betweon the State of Missouri and 

, shall be the truth, the whole truth, and nothing but the 

truth ; so help you God." Which oath shall be administered by the 
Secretary. 

15. Before the examination of the witnesses against the accused com- 
mences, the accused shall, by himself or counsel, have the right to require 
all the witnesses in attendance, who shall be called upon to testify, to be 
Hworn, and be excluded from the court, except the witness who shall be 
placed upon the stand to testify; and thereupon no witness, who has 
thOa been sworn, shall be present during the examination of another 
witness, unless the defendant or his counsel shall consent thereto ; and 
it shall be the duty of the President of the Senate to advise all the wit- 
nesses of this rule; and if any witness, in violation of said rule, shall 
enter the court, he shall be deemed to'be in contempt of the court, and 
shall be punished as the court shall adjudge. And in like manner, be- 
fore the witnesses for the accused are oxamined, they shall, upon demand 
of the managers, be sworn and excluded as provided above, in the case 
of the witnesses against the accused, and shall in like manner be dealt 

16. Witnesses shall l 
then cross-examined in 

17. If a Senator is called as a witness, he shall be sworn, and give his 
testimony standing in his place. 

18. If a Senator wishes a question to be put to a witness, it shall be 
reduced to writing, and put by the President 

19. At alt times, while the Senate is sitting upon the trial of an im- 
peachmsnt, the doors of the Senate Chamber shall be kept open. 

20. No pei-son shall be admitted within the bar of the Senate, during 
the trial, except the managers, the respondent and his counsel, and wit- 
nesses when they are called to testify. This rule shall not apply to the 
reporters and officers of the Senate. 

21. In all cases not provided for in the foregoing rules, the rules 
adopted for the government of the present Senate shall apply. 

Ordered, That one hundred copies of the rules, together with one hun- 
dred copies of the replication, be printed for the use of the Senate, the 
managers, and the respondent. 

On motion of Mr. Biuharbsos, the Court adjourned to 2 o'clock, Mon- 
day evening next, ' 



MoKDXV, February 21, 1859. 

The Court was opened by proclamation. 

The managers on the part of the House of Eepresentatives attended, 
as also the respondent, Albert Jackson. 

The Pbesidest of the Senate announced the further consideration of 
the resolution in reference to the postponement of the trial to some fu- 
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ture. day, offered by Mr. Paraons on February 19th, together with the 
substitut-e offei'ed by Mr. McFerran, to be in order; when 
31 r. FriiziER offered the following ainondment to the substitute : 

i in the substitute, and in- 

This amendment was considered and rejected by the following vote, 
a. ballot being had ia pursuance of law: 

Ateb — Messrs. Byrne, Frazier, Gnlletf, Thompson, anil Vernon— 5. 

Sobs— Messra. Brown, Churchill, Colemaii, Fox, Gooillatt, Halliborfon, Har- 
ris, Hadgpeth, Iforaer, Hyer, McFarland, McPerraii, Mellvaine, Morris, Hew- 
landjO'Seii, Parsons, Poyton, Bains, Eiehardson, Scott, 'Wn.ttiiiB, Wilson., Wood, 
and Wright^25. 

Absent Oii Ufive — Messrs. Johnson, Junes, and Robinson. 

The question then recurring upon Mr. McFerran'fi amendment by way 
of substitute, it was agreed to by the following vote, the yeas and nays 
being taken in purauance of law : 

Yais— Messrs. Brown, Byrne, Churchill, Frazier, Gullett, MeFnrlaad, MoFer- 
ran, Mcllvaine, O'Seil, Eiohardson, Scott, Thompson, Vernon, Watfcins, Wood, 
and Wrighl^It), 

NiTs — Messrs. Coleman, Fos, Goodlett, Hallibarton, Harris, Hedgpeth, Hor- 
ner, Hyer, Morris, Kawland, Parsons, Peyton, Rains, and Wilson— 14, 

Ab^cyit on Imiie — Messrs. Johnson, Jones, aud Robinson. 

Mr. MoBsis then moved to indefinitely postpone the original resolution 
as amended; which motion was decided in the negative by the following 
ballot: 

Yess— Messrs. Brown, Fos, Harris, Hedgpeth, Homer, McFarland, Mori'is. 
Parsons, Peyton, Rains, and Wilson— 11. 

SiYS— Messrs. Byrne, Churchill, Coleman, Fraaier, Goodlett, Gullett, Halli- 
burton, Hyer, MoFerran, Mcllvaine, SewloQd,0'Meil, Riehardaoji, Scott, Thomp- 
son, Vernon, Watkins, Wood, and Wright— 19. 

Abaeni ou icoce — Messrs. Johnson, Jones, and Robinson. 



On motion of Mr, Parsons, the Court acyonrned until 2 o'clock to- 
morrow evening, by the following vote : 



Wilaon— IT. 

Nits— Messrs. Churchill, Ooleman, Fraaier, GuUetl, Halliburton, McFarland, 
McFerran, O'Nei:, Seott, Thompson, Watkins, Wood, and Wrigh^-13. 

AbfCnton (earc— Messrs. Johnson, Jones, and Robinson. ^ 



The Court was opened by proclamation. 

The managers on the part of the House of Eepresentatives attended, 
as also the respondent, Albert Jackson. 

.4fter deliberation, on motion of Mr. Pjkhons, and by u 
sent, the Court ai^ourned until 2 o'clock, p. m. 
4 
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Wedsesday, Fttbruarj 23, 1851). 

The Court was opened by proclamation. 

The managers on the part of the House of Representatives attended, 
as also the respondent, Albert Jackson. 

On motion of Mr. Parsosh, 

The resolution offered by him on the 17th inst, in reference to a post- 
ponement of the trial of the impeachment, and subsequently amended 
on the 21st| by way of substitute, was taken up and considered; when, 

On motion of Mr. Watkins, the Court adjourned to 9 o'clock on Fri- 
day morning next, by the following vote, a ballot being had : 

Ajes Messrs, Brown, Byrne, Churchill, Coleman, Frazier, Goodlett, GuUett, 

Harris, Johneon, Jones, MoFerran, Mcllvaine, O'Neil, Thompson, Watkins, 
Wood, and Wright— IT. 

Woes— Messrs. Fox, iralliburton, Hedgpetli, Horner, Hycr, JleFnrlund, Morrip, 
Newland, Parsons, Peyton, P-am^, Rich aril son, liobinsoE, Vernon, and Wil- 
aon— 15. 

Absent— Ids. Pc'olt. 



FiiLijAY, l''ebruary 25, 1SJ9. 

The Court was opened by proclamation. 

The managers and respondent attended. 

The pRESiiiKNT of the Senate announced the furlher coneidei'ation of 
the amended resolution, in reference to the postponement of the trial 
of Albert Jaokaon, to be in order ; which was, on motion of Mr. IvIchabd- 
sos, informally passed over. 

The rules reported by the select committee, on February 10th , for the 
government of the Senate, when sitting as a High Court of Impeach- 
ment, were then taken op and adopted by the following vote : 

Arr.s Messrs. Brown, Byrne, Ohurchil], Cokman, Fox, Frazier, Groodlett, 

Grullett, Halliburton, Harris, Hedgpeth, Honicr, Hyor, Jiihrisoii, Jones, KoFer- 
rao, Mcllvaine, Morris, Newland, O'Ncil, Pursons, Pi'jt'jii, Ruins, Richardson, 
Soott, Vernon, Watkins, and Wood. 

Noes — Meaara. Robinson and Wright. 

.4Sacn(— Measi-s. McParland and Wilson. 

Sick— Mr. Thompson. 

Mr. Bicharj>eok offered the following resolution : 

Staolvecl, That James L, Jones is hereby appointed a apeeial messenger ti> 
serve eubpenas, and such other process as may be required of bini by the Senate, 
in. liie case of the impeachment against Albert Jackson, now petlding before tlie 
Senate. 



Mr. Parsobs moved to amend the substitute by inserting the niime of 
■\Villiam Yanover aft«r that of Benjamin F. Jeflrjes. 
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Ml-. Newlan'd moved to lay both tho original resolution and Bubsti- 
tute on the table ; which motion was decided in the affirmative by the 
following vote: 

Ayes— Messrs. Bymp, Chnrcliill, Cok'man, Frasicr, Hari-is, Horner Hver 
Johnson, McFemin, Mollvaijie, Morria, Newlajid, BuinB, Scott Vernon Wat- 
kins, Wood, an<l Wright— 18, 

Noes— Messrs, Brown, Fox, Goodlett, GiiUetf, Hailiborton, Iled^peth, Jonea, 
MEFarlanii, O'Neil, Parsooa, Peyton, Richardson, and Robinson— 13. 

Absent-~Mr. Wilson. 

Absent on leace — Mr. Thompson. 

The amended resolution, postponing further proceeding.^ in the trial 
until the first Monday in June next, which had been informally passed 
over, was then taken up and passed by the following vote: 



. md Wood—.. . 

Noes — Messrs. Coleman, Fox, Goodlett, Halliburton, Harris, Hyer Morria 
Newland, Parsons, Payton, Bobinsou, and Wright— 12. 
AbASat — Mesere. O'Neil, Eiehardson, and Wilson, 
Abaeiit on leave — Mr. Thompson. 

On motion of Mr. Nbwlasd, the High Court of Imuoachmcnt 
adjourned until the first Monday in June next. 
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Hatukiiav, Fol.l'uary V.i, 1S5',>. 



Heaoli-cd. Tliat the Committee on the Judiciary be instructed to inquira 
'Till; tier, yn dor the eonatitutioQ, the I^gielatura oan pasa an act authoriaiiig tJiu 
Senate to tri' the ease of impeodiment of the Hon. A. Jaoksou after the Legis- 
lu-tureshaii'have adjoumcd .line '/ie,&nd report to fJie Senate by bill orothei-- 



MosDiY, J'ebruary lil, 18W. 

Ml-, r.iBsuNs, from the Judiciary Committee, to whom had been re- 
lerred a resolution of the Senate directing said committee to inquire in 
reMon to the constitutional power of the General Assembly to pass a 
law authorizing the Senate to remain in session to sit as a Court of Im- 
peachment after the ai^joumment, sine die, of the House of Representa- 
tives, submitted the following report in relation thereto : 

Mr. PEKS1D6SI; The Coromitteaou the Jud;ciary,toxvhich waa i-eferi-cd ai-eso- 
iution of inquirv in relation to the conatitutiona! power of the GBDoial Absciuh 
hlv to pass a law authorizing the Senate to remain in eeBBion to irj the ease of 
iiupeacbment, now pending against the Hon. Albert Jackson, alter the adjourn- 
ment, sine die, of the Houae of EepreaentatiTea, have had the same under con- 
sideration, and have inatrucled me (o report. The oommitteo have inveatigated 
the queation, and are somewhat diTidea as to whether, under the constitution, 
the Legialature haa any power to pasa a law authorizing the Senate to remain in 
seaaion after a final adjoumment of the Houaa of Eepreaentalives; and as the 
.^juettion is one of importance, the commitleo are of opinion that it would bo 
■most nrudout not to undertake to exerclBe a doubtful right. 

' PARSONS, Cfiainieii. 

The report was read and made the special order for to-day, at 2 o'clock, 



TuBSDAT, February 22, 1859. 

On motion the regular order of business was dispensed with; when 
Mr. KiCHiRDSON' offered the following concurrent resolution : 

RtjiOlvfjl by the Ssaate, Hie Sovse of Heprcsentatims canairrliig the;-ehi. Thai 
when the two Houaas adjourn on the Monday in March next, the Senate 

Bhal! etand adjourned until the first Monday in June next, at which tinjeitahaU 
meet for the purpose of trying the caae of Albert Jackaon, Judge of the Fifteenth 
Judicial Circuit, upon the impeachment preferred agaiuat him by the Ifouse of 
Bepresenlativen j and the Houae of Eepreeontatives shaJl stand adjourned until 
the fourth Monday in July nest, on which last mentioned day the two Houses 
■ihall stanci adjourned sine die, by virtue of this resolution. 
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The resolution nas read a tirat and second tim^ when 

Jlr. Watkiss proposed to£l! the blank with "first." 

iTr, WiLsos proposed to fill the blank with "second;'' which iv.i* 

agreed to by the following vote, the ayes and noes being demanded hj.- 

Mr, Halliburton; 

Ayes— MaEsra. Fox, Halliburtoc, Harri?, Hedgpeth, Homor, liver, Mell- 
vaiue, Morris, Sewland, Peyton, Baine, Rieharileon, ThomuBon, IVihoii, and 
Wright— 15. 

SoEB— Messrs, Brown, Byrne, Coleman, Fraziei', Gullett, Mcrarlonil, Rlnfpr- 
ran, Scott, Vernon, Watkins, and ■Woo<l— 11. 

Abeeat—iSeasiH. Churehill, Goodlett, O'Seii, and FarsoiiB. 

Absent on kavc — Messrs. Johnson, Jones, and Eobinaon. 

Mr. Morris then offered the following amendment to thi' resolution . 

Slrilte out "first Moudiiy in June," and insert "third Tuesday ;ii Mar.di." 

The amendment was read a first and second time, and disagi'eed to 
by the following vote, the ayes and noes being demanded by Mr. LIl-- 
F-'erran ; 

Ayes— Messrs, Ghnrehill, Coleman, Fox, Goodlett, Hallibarton, Ha-ris, Hedg- 
peth, Hyer, Morris, Kewland, Peyton, and ■Wilson- 12, 

Noes— Messrs. Brown, Byrne, Frazicr, Gullett, Horner, McFerran, MoIlYuine. 
O'Seil, Rains, Richardson, Scott, Thompson, Vernon, Wjitkins, Wii-d -.uid 
Writtht— Ifl. 

Ab.^iit — Messrs. JIcFarlanil and Parsons. 

Absent o« kace — Messrs. Johnson, Jones, and Roljinaon. 

1 offered the following amendment to the lesohi- 



The amendment was rea<I a first and second time, and disagreed to 
by the following vote, the ayes and noes being demanded by Mr. Tliilli- 

Atks— Messrs. Byrne, Foi, Praaier, Gullett, Halliburton, Hyer, llfewlaiid, 
Baioa, Seott, Thompeon, and Vernon — 11. 

3fOES— Messrs. Brown, Churchill, Coleman, Goodlett, Harris, Hwliipeth, Hor- 
ner, McFarland, MeFerran, Mcllyaine, Morris, O'Neil, Peyton, Richanlwii, 
Watkins, Wilson, and Wood— 18. 

Absent — Mr. Parsons. 

Absent on teoKe— Messrs. Johnson, Jones, and Robinson. 



The question then being upon the adoption of the resolution,. 
It was decided in the affirmative by the following vote, tho-ayes antf 
noes being demanded by Mr. Halliburton: 

Ayes— Messrs. Brown, Byrne, Chiirehill, Coleman, FrBzier,Gullott,JIeJgpeth, 
Homer, MeParlancJ, McFerran, Mellvaiae, O'Neil, Richardson, Soutt, Thomi'- 
son, Vernon, Watltina, Wilson, Wood, and Wright— 20. 

Noes— Messrs. Fos, Goodlett, Halliburton, Harris, liver, MoiTis, N'l'winiid, 
Peyton, and Rains — 9. 

AhKiit—Hr. Parsons. 

Abssnt on /erjce— Messrs. Johnson, Jones, and Robinson. 

[The foregoing resolution in relation to the ac(iouniment an<l trial 
was laid upon the table in the House of Bepi-eaentatives, on Wednesday, 
February 23d.] 
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TnuRiJDAV, February 23, 1859. 

The following message J'rom the House of Eepreiseiitativos was re- 
ceived, through Mr. Love, Assistaut Clerk : 

Mr, Pbesidest : I am instnicteii by the House of Representativca to inform 
the aenato that the llouee has adopted the foUowing resolution : 

Besolved by the Senafe and Souse of MevreHiitaiiiKs, That the two Housea will 
adjourn on the eeoond Monday in March next, and stand adjourned until the 
fourth Monday in SoTcinber of this year. 

On motion of Mr. WrwoK, the above resolutjon of the House was 
taken up, read a first and second time, and, the question being on its 
adoption, 

Mr. EoBiNsos demanded the ayes and noes. Before the vote was 

Mr. MoRttTs moved its postponement until to-morrow morning, at 9 
o'clock; which motion was disagreed to. 

The question then recurring upon the adoption of the reKolution, it 
was decided in the negative by the following vot«: 



NoEa— Messrs. Brown, Byrne, Fos, Frazier, Goodlett, Halliburton, Harris, 
Horner, Morria, Newland, Peyton, Rains, Richardson, Robinson, Watkine, Wil- 
son, and Wood — 17. 

J iscnfr— Messrs. McFarland, Scott, and Wright. 

Absent on leave — Mr. I'arsons. 

Mr. Morris moved to reconsider the vote rejecting the resolution, and 
moved to lay the vote to reconsider on the table; and, after debate on 
point of order, Mr. Morris withdrew both motions. 

Mr V/'u sov then rene ved the mot'on to reconsider the vote. 

Mr Morris moved to lay Mr Wil on's motion on the table; which 
mas decided m the neg-itivc by the following vote, tlie ayes and noes 
be ng de landed bv Mr M(,Ferran 

Ayes— Moas sBon Fx fw diett Halliburton, Harris, Morris, Peyton, 
ani Bobnson— 8 

NOEi— Mes rs Bvrne thurhU Ccleman, Frasier, Gullett, HedRpeth, Hor- 
ner Hyer hnson Jo e McFerran Mcllvaine, Sewlanrt, O'Ncil, Rains, 
R chard on Thompson \ rn Walk ni Wilson, and Wood— ai. 

Aba t Messr McFa land 8 ott and Wright. 

ibse i on /ear — Mr Parsons 

The question then being on the reconsideration of tlie vote rejecting 
the resolution, it was decided in the affirmative by the foUowing vote, 
the ayes and noes being demanded by Mr. Eobinson : 

AvES— Messrs. Byrne, Churchill, Coleman, Fraaier, Gullett, Heiisjieth, Hyar, 
Johnson, Jones, McPerran, Mcllvaine, Newland, O'Nail, Richardson, Thomp- 
S9D, Vernon, Wattins, Wilson, and Wood— 19. 

Noia — Messrs. Brown, Fox, Goodlett, Halliburton, Harris, Horner, Morris, 
Peyton, Sains, and Robinson- 10. 

.^iseji (^-Messrs. MeFarland, Scott, and Wright. 

Absent <i-i leave — Mr. Parsons. 

The Senate having agreed to the reconsideration of tlie resolutiou, 
the question then was on its adoption; wlien 
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Mr. W1L8OS offered the following amendment: 

Provided, hoiDener, That when the Senat« adjourn on the Bocond Monday in 
March, it shall Btaud adjourned until the first Monday in June next, and bro- 
ceed with the trial of the case of impeachtnent now pending against the Hon, 
Aihert Jackeoii, Judge of the Fifteenth Judicial Circuit, and oontinua in eesBion 
from day to day until said trial ahall be oomplotod, and then iwljourn over until 
the fourth Monday in Kovember noxt. 

The amendment was read a flrat and second time, and agreed to; and 
the resolution, as amended, was then passed by the following vote, the 
ayes and noes being demanded by Mr. Hallibui'ton ; 

Atbs— McEsrs. Bjrao, Charchill, Coleman, Fraaier, Gullctt, Ileilgpeth, Hyer, 
Johnson, Jones, McFerran, Mcllvoiue, O'Hoil, Seott, Thompaon, Watkins, Wil- 
son, and Wood — 17. 

NoKS Messrs. Brown, Fox, Goodlett, Halliburton, Harris, Homer, Morris, 

Kewland, Peyton, Baina, Riehardnon, Robinson, and Vernon— -IS. 

.^iseni— Mesars. McFarland and Wright. 

Absent oa leave — Mr, Parsons. 



Monday, March 14, 1859. 

Mr. HBDorETH offered the following resolution : 

Sesolmd, That during the session of the Senate as a Court, they will only re- 
quirB the Berrices of the Secretary, Assistant Secretary, Doorkeeper, and Ser- 
geant-at-Arms. 

The resolution was read a first and second time; when 

Mr. JoHKSos offered the following Bubstitute for the resolution : 

Eeaol-ced, That when the Senate ahall meet in June, to try the irapeachraent 
case of Judge Jackson, it ahall retain the following officers, to wit ; Secretary, 
Assistant Secretary, Sergeant-at-Arms, Doorkeeper, and Pages. The Senate, 
when met aa a Court, shall have the right lo appoint two stenographers, or pho- 
nographic reporters, and to order the printing of auoh matter aa it may d««m 
necessary. 

The substitute was read a first and second time, and adopfed. 
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HIGH COURT OF IMPEACHMENT. 



STATE OF MISSOURI vs. ALBERT JACK.SON. 



Monday, June 6, 1859. 

The Court having met purBuant to adjournment, the roll was called, 

when the following Senators answered to their names : Messrs. Brown, 

BjTne, Churchill, Frazier, Goodlett, Goillett, Halliburton, Harris, Hedg- 

peth, Homer, MoFarland, McFerran, Newland, Rains, Richardson, Scott, 

' Vernon, Wilson, Wood, and Wright. 

A quorum being present, the Court was opened by proclamation, and 
the Journal of the previous proceedings read. 

Mr. HiRDJN, on behalf of the managerB, moved that attachments is- 
sue against Messrs. Davis, Bedford, Pipkin, and Fox, witnesses sub- 
penaed on the part of the State and cot appearing; and that an aliaa 
subpena issue for Matthew H. Moore; and that a special messenger be 
immediately dispatched to pxecute said attachments and suhpena; 
which was ordered by the following vote,ahallot being had iu pursuance 

Ates — Messrs. Brown, Byrne, Chnrehill, Fraaier, Goodlett, Gullett, Halil- 
burton, Harris, Homer, MeFarland, MePerraai, Newlond, Saina, Biehardaon, 
Scott, Vernon, Wilson, Wood, and Wriglit— 19. 

Noes — Mr. Hedgpeth. 

Absent — Messrs. Coleman, Fox, Hyer, Johnson, Joues, Molh-Bine, Morria, 
O'Xeil, ParsoQB, Peyton, Robinson, Thoinpaon, and 'Watkins. 

The respondent, on leave, filed the following objections against further 
. proceedings against him : 

In the Case of Impeaehmmf of Albert Jackaon, Judge of the Fi/icentii, Judiciol 
Cireuit, before (*e Senate of Jfmouri, June 6(A, 1859 : 
There having been thirty-three Senators present and sworn in this ceae, und 
there being but twenty now in attendance, the aaid Albert Jaokson, Judge of the 
Fifteenth Judicial Circuit, objecia to any proceedings which, may be taken until 
the whole number present shall answer to their names. 

[Signed,] ALBEET JACKSON. 

Sesator Chukchill offered the following resolution; 

Jhsolned, That the President of the Senate Is hereby authoriaed and required 
to appoint two stenographers, or phonographic reporters, to report the proceed- 
ings and testimony in ihe trial now pending before the Senate. 
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This resolution was adopted by the following vote: 

AvBS—MesBrB. Brown, Byrne, Cliuroliill, fioodlett, Halliburton, Harris, Hedg- 
peth. Homer, MeFerran, Kewland, Rains, Eiohardsou, Scott, Vernon, Wilson, 
Wood, and Wright— 17. 

Hois — Messrs. Frazier, Gullett, and McFarland — 3. 

Absettt — Messrs. Coleman, Fos, Hjcr, Johnson, Jones, McHvaine, Morris, 
O'Neil, Parsons, Peyton, Robinson, Thompson, and Watkins. 

Oa motion of Sksatob Newlakd, it was 

Eeaohed, That the Senate adopt, as its regnlar hours of moeting while sitting 
as a High Court of Impeaehnient, S o'clock in the forenoon, and 3 o'clock in the 
afternoon. 

On motion of SESdTore Scon, the Court then ai^oumed until 8 o'clock 
to-morrow morning. 



TuKSDAT, June 7, 1859. 

The Court met pursuant to ac^ournment, and was opened by procla- 
mation. 

The managers and respondent attended. 

On motion of Sbhatob Goodlett, the roll was called, and the follow- 
ing Senators, noted as being absent yesterday, answered to their names : 
Messra Coleman, Mcllvaine, Morris, O'Neil, and Thompson. 

The Pkesident of the Senate announced that two stenographers 
could be procured, in pursuance of the resolution passed on yesterday, 
empowering him to employ them, and requested the Senate to fix the 
compensation; whereupon 

Sesjitor Wright moved a reconsideration of the vote adopting said 
resolution; which motion was agreed to by the following vote; 

Ayes— Messrs. Brown, Byrne, Coleman, 
JtcParland, MeFerran, Morris, O'Neil, Pai 
non, Wilson, Wood, and Wright— 19. 

Noes— Messrs. Churchill, Halliburton, Harris, Hedgpeth, McIlTaine, Now- 
land, Peyton, and Thompson— 8. 

Absent — Messrs. Fos, Ilyer, Johnson, Jone.i, Robinson, and Watkins. 

Sekatob Chdbchill then moved to amend by striking out the word 
" two," where it occurs in the resolution, and inserting " one ' 
This amendment was agreed to by the following vote 

AvKS— Messrs. Brown, Byrne, Churchill, Coleman, Goodlett, HaOiburkin, 
Horner, Mcllvaine, Morris, O'Koil, Parsons, Peyton, Rains, RLtlkidson, Scott, 
Thompson, and Wilson— 17. 

HoKS- Messrs. Frazier, Gullett, Harris, Hedgpeth, McFarland, MeFerran, 
Newland, Vernon, Wood, and Wright — 10. 

.dJ3£ii(— Messrs. Foe, Hyer, Johnson, Jones, Robinson, and Watkin'i 



AvEs- Messrs. Brown, Byrne, Churchill, Coleman, Halliburton, Harris, 
Hedgpeth, Horner, Mellvaine, Morris, O'Neil, Parsons, Peyton, Rains, Riahard- 
flon, Seott, Thompson, and Wilson— 18. 

Now — Messrs. Frazier, Goodlett, Gullett, McFarland, MeFerran, Newland, 
Vernon, Wood, and Wright — 9. 

Absent — Messrs. Fos, Hyer, Johnson, Jones, Robinson, and Watkins. 
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The President of the Senate, in pursuance of the resolution thus 
passed, employed Thomas J. Henderson to make the required report of 
the proceedings and evidence, and announced the same from the chair. 

Sbwator Scott moved a call of tbo Senate, which was ordered, and 
the following Senators noted as being absent without leave : Messrs. 
Fox, Hyer, Johnson, Jones, Robinson, and Watkina. 

Oo motion of Senator Scott, further proceedings under the call were 
dispensed with. 

JcBGE Jackson said hl^ wished the following to be filed and acted 

CShC of Albert Jacl-MOn, Judge of the Fifteenth JadidaJ, Circuit, before the BcJi- 
atc, aiiling in Impeochmeat ,■ 
Tie SEitI Albert Jackson aska that the managerB iu this Base be ordered (o 
specify, in writing, the csuse or causes, or in other words, the offeoae or offenseB, 
in plain, distinct, and legal language, upon which they intend to offer evidence 
in this case [Sigaod,] 

ALBEET JACKSON. 

Mr. Hardis said that such a motion as this was without precedent or 
authority of law ; was out of order, and he did not think it should be, 
or could be, entertained. The articles of impeachment, the Answer 
and replication thereto, having been filed, it certainly was unnecessary 
to make a synopsis of the offenses charged ; and since such a motion was 
without any precedent, authority, or utility, he must object to its being 
sustain ed. 

JcDGB Jack.sos proceeded to discuss his motion at length. He did 
not know, he said, that an argument based upon precedent would ap- 
ply in this CBsa He believed the history of the world could not furnish 
a parallel for its inception and progress thus far. Notwithstanding he 
was arraigned before the Senate, no offense was charged against him — 
at least no offense cognizable before this body. If he had done any- 
thing that the constitution or laws prohibited him from doing, he wanted 
to know it — what it was exactly — and the triers of the cause should 
also be thus informed. Take the constitution and laws, and if a single 
infraction of them could be found in his official conduct, let that in- 
fraction be pointed out specifically. He held that this had not been 
done. A most egregious mistake had been made, both in the paper 
drawn up at the starting of this proceeding, and in the articles of im- 
peachment—they were twin children, and had a strongly marked pater- 
nity. It seemed to have been the object merely to hurt his feelings by 
abusive epithets, rather than to charge him with any offense against 
the laws. He should find an opportunity to speak of the vituperation 
heaped upon him, and should speak of it without being mealy-mouthed 
himself; but at present it was necessary to find some question of fact 
or some issue of law to ti-y. The gentlemen claimed that their plead- 
ings were backed by precedent On the contrary, he thought them un- 
precedentedly abusive. Every charge, whether it constituted a legal 
offense, if proved or not, was stated in the strongest terms possible, and 
was intensified by adjectives ad liJiiiitTo. He asked Senators to look at 
the langui^e of the instrument paraded here agiunst him. Oft every 
page he was charged vrith high crimes and misdemeanors, but the speci- 
fications to support these general allegations consisted simply in per- 
sonal abuse. Neither the Judiciary Committee, nor the House, nor 
managers, had any right to thus speak of and treat him. When they 
undertook to prepare charges against him, they could not do anything 
more without transcending their powers, and this last they had certainly 
done. 
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He had heard, last winter, in the House of RepveEentatives, a mem- 
ber of that body claiming that, in this case, either the House wm a grand 
Jury, or the Judiciary Committee was a grand jury. This was certainly 
a siliy position. Yet it had been assumed to be correct, and it had been 
acted upon. Now, what right had the House of Eepresentatives to sit 
asagraod jury? He read the second ailJcle of the constitution of 
the State of Missouri concerning the distribution of the powers of 
government, and chiimed that it plainly prohibited the exercSe of any 
such power by either bi-aneh of the Legislature. The functions of a, 
grand jury were jurf/cia/ to all intents and pui'poses; and yet the Legis- 
lature, or a branch of it, had presumed to exercise these judicial func- 
tions, notwithstanding each member of the General Assembly had taken 
a solemn oath to support the constitution, which prohibited it What 
was that oath for ? If there was nny thing in the oath taken by a mem- 
ber of the House, it was an obligation not to interfere with the coerdi- 
nate branches of the government; and it must forbid the House, or 
any portion of it, to sit as a gi'and jury. The gentleman to whom he 
had alluded — Mr. Fifz, he believed, was his name— 

Sekator Scoit. I most call the gentleman to order. I conceive it 
out of order for the gentleman no"- to go into a history of either the 
case, the constitution, or any such matter. And I think it out of order 
to use language here derogatory to the coordinate branch of this 
Legislature. I call him to order now, and I expect to do so again, when 
I see a similar course pursued by him, in derogation of legal and par- 
liamentary principles. Here, he has not only started an argument on 
his motion, but seems to be going into a aenci-al exposition of his views 
of the constitution and govaminent, besides giving ua a history of the 
case in hand. I expect both him and the managers to treat the 
Senate with more respect than such a course implies, and I .'^hall con- 
sider them in contempt if they fail to do so. 

[The Senator iras here interrupted by Judge Jackson, and a short 
colloquy occurred, which is omitted for want of relevancy.} 
_ Judge Jac-ksos continued his remarks. 'Hehadnot,hesiud, intended 
any disrespect, and did not think he was in contempt of the tribunal 
before which he was to be tried He wanted to talk plainly. He w^s 
charged with grave offenses, and he was not to be intimidated in de- 
fending himself against them. It was nece^^sary for him to speak of 
the constitution, for by it he ought to be and wished to be tried. And 
what did that eon.stitution say in regard to impeachments? It said 
that " all Judges of the courts of law and equity shall be liable to im- 

Cohment for any misdemeanor in office." Now, as he was arraigned 
e under proceedings styled impeBchment, was it too much t-o ask 
that those who thus arraigned him should specify, in plain and precise 
terms, tlie particular misdemeanor for which he was to be tried ? 

He could conceive of but two chisses of impeachable offenses. It was 
well to remember that our present law on the subject wa%, made when 
Judges held their offices almost by life tenures. Now the peojje had it 
in their power to remove any Judge almost at their pleasure, and this 
was a good reason for relaxing the old laws on the subject. Our consti- 
tutjon, however, still permitted Judges to be impeached for miademe^an- 
ors in office. The constitution of the United States provided that 
Judges and all civil officers could be impeilched for treason, bribery, or 
other high crimes and misdemeanors. There, he said, was the only 
substantial basis for this proceeding against him, and it was a, wTong ba- 
sis. There, and not from the constitution of our own State, was where 
the words "high crimes and misdemeanors" were found. There was to 
be found all that portion of the articles not derived from the trial of 
Warren Hae(tings,~-whence most school-boys got their ideas about im- 
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peachments. It must be evident, as he had before said, that a most 
egregious blunder Lad been made here. In this State, uuder the con- 
atttution of Missouri, a Judge could be impeached only for misdemean- 
oi's. Does this document (the articles of impeachment) set forth any 
misdemeanors 1 It is profuse in general and vagne charges of Mffh crimes; 
but does it charge and set forth any misdemeanors? What violation 
of constitutional or statute law is complained of? The constitution 
provides that Circuit Judges shall reside within their circuits ; that they 
shall be at least thirty and not over sixty-five yeare of age; that they 
shall take an oath of office, and do other particular things mentioned. 
Now, if a Circuit Judge were to disregard any of these provisions, al- 
though it would be no high crime, — no crime at all in itself considered, 
— it would he a misdemeanor, and would be gi'ound of impeachment 
Nothing of this kind, however, is charged. But go further, — take the 
statutes, and in them we find a law prohibiting the Judge from prac- 
ticing law. Now it is no sin or crime to practice law, as, in like man- 
ner, it is no heinous matter to be under thirty or over sixty-five years of 
age. But these things have been supposed to be incompatible with the 
office of Judge; and hence, if they are disregarded or violated, the 
Judge can be arraigned for a misdemeanor. If any charge of this na- 
ture was to be brought against him, now, in his opinion, was the time to 

He could admit but one other class of offenses punishable by impeach- 
ment. If a Judge were convicted of an infamous crime, he might after- 
wards be impeached. In all such cases, the intervention of a jury was 
necessary. In this Stat«, every man, b« he Judge or what not, had an 
inviolate right to a trial by jury of every infemons crime charged upon 
him. Our own State constitution not only provides generally that the 
right of fj'ial by jury shall remain inviolate, but further says that no 
person can, for an indictable offense, be proceeded against criminatly by 
information, — with certain exceptions which could not by any possible 
construction include the case in hand. He asked the Senators if they 
could in the face of this pla,in constitutional provision proceed to try 
him for an iadlcialle offense, — for an infamous crime? Certainly they 
could not. The Senate was not, in contemplation of law, a jury. There 
might be in some of its exercises a remote semblance to the functions 
of a juiy ; but the Senate was not and could not be such a jury as was 
contemplated by the constitution. If they were to abjudicate an im- 

Reachment case in which an infamous crime was involved, they could on- 
/ examine the record of some criminal court to ascertain whether a 
mnvktUm for this offense had taken place. They could not try the fact 
whether a crime had been committed. They could only inquire whether 
there was a conviction. If so, that conviction incapacitated the accused 
for office, and the impeachment could be sustained — otherwise it could 
not. It was true that in operating under the laws of our graieral gov- 
ernment, against United States officers, the same rule might Tttst apply. 
The constitution of the United Shites provided that "the trial of all 
crimes, except in eases of impeachment, shall be by jury." But in the 
constitution of the State of Missouri no such exception existed, and 
there was no provision for trying the question as to the guilt or inno- 
cence of a man accused of an infamous crime, except by presentment 
and indictment in a regularly constituted criminal court. If it was al- 
leged that he had been guilty of an infamous crime, and that he had 
been convicted of the same, let those allegations appear in plain and 
distinct language, and he would meet them with a 'defense. But if all 
the allegations against him turned out to he upon matters not in. them- 
selves impeachable, he would clear his hands at once of the iniquity of 
protracting this trial For bis own part, leaving out of view his duty 
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as Judge, and laying aside his regard for the organic law of tho land, he 
would be wiUicg to a«cept any issue tendered him. He was ready for a 
trial of the question whether bis conduct had been proper or improper, 
decorous or indecorous; but he did not conceive that the pubhc weal 
demanded that the differences of opinion and peraonal animosities ex- 
isting between himself and his enemies should be passed upon in this 
manner; and he would only be a party to such a proceeding, illegal and 
void in itself, for the jirotoction of his reputation as a man and a Judge. 
In his official capacity he had made certain decisions. Would it be 
pretended that the Senate could review them, or must the Supreme 
Court do that ? It might be that in some instances he had done wrong- 
Errors he may have committed. But the question was whether he had 
committed any wrong Itnowingly, willfully, and corruptly. In short, 
was any corrupiim, not error, charged. He contended that none was, 
and he now called upon the managers to stjite plainly wherein he bad 
been guilty of corruption. The Senate could try that question. It 
could not undertake to say whether he had committed errors. Senators 
were no more to be the judges of his official conduct than he was to be 
of theii-s. It would be no greater usurpation of power to indict a Sen- 
ator for passing or assisting to pass an unconstitutional law, than to im- 
peach a Judge for en-ors in his j udgmenta. How he had changed vcraies, 
told Uwyers to sit down, discharged prisoners under writs of habem for- 
pus, attached parties for contempt, caused bills of exceptions to be pre- 
pared, and so on— what was all that to Senators? What was it to this 
court whether he had been polite or impolite while on the bench 7 For 
all such things he was responsible to the people of the Fifteenth Judi- 
cial Circuit alone. If they did not like his manner of doing business, 
they bad an easy and expeditious means of ousting him from the bench. 
They had only to express their preference for another at the polls. 
But it was unreasonable and unjust to arraign him for such things be- 
fore the Senate of Missouri. He could admit all that was afleged 
agfunst him here with safety. If the things said about him in the 
ai-ticles of impeachment were in feet true, he would be perfectly wOling 
to admit them. Something more was required for the purposes of the 
trial, and for that something he now asked. No issue could be made 
upon the articles of impeaebment, and he was unacquainted with the 
legal procedure to be denominated a trial unless there was an actual, 
substantial, and palpable issue. He asked, then,that the motion which 
he had filed be sustained. 

Mr, HiKDiH said that he had Ibtened with patience to the gentleman's 
speech ; but he was not able^ even with much charitable construction, to 
admit a single one of his positions to be tenable. As he had before re- 
marked, the motion was without precedent The respondent here was 
asking something which no one ever before asked, and which would do 
him no good if grantod. Neither under our constitution nor law, nor 
under any other system, could authority for this procedure be found. 
The respondent could not in this manner, or in any other, demur to the 
articles of impeachment It was, in his view,anexclufiveconstitutional 
prerogative of the House of Kepresentatives to impeach. It was the 
duty of the Senate to try the impeachment, and it could not prescribe 
the form or substance of tho charges preferred against any respondent 
The whole of the gentleman's argument, if argument it could be called, 
rested upon the presumption that thu Senate had the power of an ordi- 
nary court trying a civil action to direct the manner in which an issue 
should be made up, when the bare statement of this proposition would 
be a sufficient refotation. The objections to the motion, he said, were 
so palpable that he would simply ask that it be voted down, and that 
the cause proceed. 
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.Judge Jaoksos commenced a, reply to the r ma ks of Mr Ha d a 
but was interrupted by the latter, and a q t on ra ed as to h s ght 
to speak on the subject at this time. He hnaily j 1 led the floor 

Mr. Knott said that he had refrained f om tl e 1 sc 'js on of tl s 
point up to the present time, because he w hed to av d eve the ap 
pearance of captioutness. But he wished t u der tooi that the mana- 
gers simply took this impregnable posit on n reaar 1 to the quest on 
raised by the paper filed by the respondent; namely, that the motion 
was out of order, irregular, unauthoriaed by law or precedent, uncalled 
for by any facta or circumstances, and void even if sustained by this 
court The House of Representatives had impeached ihe respondent, 
and in support of that impeachment had filed here articles with specific 
and detailed allegations of high crimes and misdemeanors. In due 
time and form the respondent was brought to the bar of this court. 
When asked for his answer, he produced a statement of reasons why 
he should not be held to answer, asked that they be filed, and argued 
his propositions at length. They were subsequently overruled, or rather 
withdrawn, upon an intimation that they would be overruled. He 
then answered, and in his answer traversed the material allegations of 
the articles of impeachment, in some instances affecting to treat them 
with indifference and levity, and averring their insuflSciency in law to 
support an impea«liment Then came the replication, in whinh the 
House of Eepresentatives averred the sufficiency of the articles as well 
as tiieir truth. Here, then, the issue was completely made up. Certain 
offenses were alleged and denied. Nothing more explicit was desirable 
or could be attained. That the respondent had seen the fbrce of the 
charges preferred against him, and that he was fully apprised of their 
nature, was evidenced by his admission this morning that serious 
charges were made j^inst him. 

JcDQB Jacksos. 1 never admitted, this morning nor at any other time, 
that serious charges had been made against me. 1 have been careful not 
to make such an admission. 

Mr. Knott, I repeat, and can substantiate what I say, that the re- 
spondent stated in his reply to the Senator from Buchanan, [Scott,! 
that serious or grave charges — perhaps jrau^ was the word — were alleged 
against him. Be this as it may, however, it is too plain for argument, 
that, after the replication in this case was filed, the issue was made up. 
At that point all the law and i-eason bearing upon the case demanded 
that the pleadings should be concluded, and they were so concluded. I 
re^rd the gentleman's motion as nothing more nor less than a pin upon 
which to hang a harangue, the substance of which has been already de- 
livered before this Court upon one or two other occasions. I would be 
willing to grant all he asks, if I did not know, from an examination of 
all the precedents, not only that such a thing was never contemplated 
by the law, but that in this case we already have a most elaboj;ate state- 
ment of the charges against the respondent, infinitely better, for the 
purposes of this trial, than any such summary or synopsis as is called for 
by his motion. Holding the motion to be irregular and wholly out of 
order, I can only ask that it be voted down at once, without further dis- 
cussion. 

Mr. Presidest. The motion must be sustained or overruled by the 
Senate. Is the Senate ready for action upon it? 

SENAToft Paksons. For the purpose of bringing the matter to issue at 
once, I move that the motion filed by the respondent he overruled. 

JcDGE Jackson. The Senate will bear with me a moment. This is it r 
I have filed the motion not for my own advantage, I don't care whether 
you proceed in this way or not But if this is to he a trial, you will have 
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to have something to try, and fis yet thorp is nothing of the kind here. 
I do not want to take advantage of this to stop the (iroseeution, for I 
want it to go on; hut I must do my duty in objecting to what is wrong 
and illegal. And I may eay here that the same motives governed me 
in filing the objection yesterday to the Senate proceeding with the case 
without all the Senators who have been sworn. The law expressly says 
that no member shall sit or give his vote until he has been sworn, and 
the plain implication is that S! who are sworn must try the case. The 
managers seemed to be tender-footed on this point. How much it in- 
terferes with their plans I won't undertake to say. 

Mr. Knott tells us that the articles of impeachment, the answer, and 
the replication have all been successively filed, and the issue is made up . 
If it is made up, I want them to point out what it ia. The law says that 
after all this which we know has been done, "anrf when, the issue shall 
he joined on any such impeachment, the Court shall appoint a time for 
the trial thereof" Now, what are the issues 1 I hold that none are pre- 
sented, and although they should have been made up before this time, 
I am willing to waive this irregularity and make up an issue now. The 
law in this ease explicitly requires issue to be joined. It has not been 
done. Sow if they have anything to allege against me — if they can at 
this late day hatch up anything — -I am ready to meet it I am ready to 
answer for every judicial and eveiy private act of my life, if it is neces- 
sary, before any tribunal having jurisdiction. While I, being faUible, 
like other men, may have, as I said before, committed many errors, yet 
what I have done I stick to, and am proud of. Impeach as much as 
^ou please— convict as much as you please : I maintain the honesty and 
justice of my oflScial conduct. As to all these complaints about harsh 
treatment of lawyers, and the like of that, if it must all be investigated, 
I expect to show that if 1 had gone off the bench occasionally and in- 
flicted personal chastisement upon some of those lawyers, ninety-nine 
out of every hundred who might leara all the facts would say I did right. 
I deny that any of these charges against me are serious, because they 
can all be disproved. I admit that they are grave charges, because they 
affect my ^private character as a Judge and as a gentleman. They are 
not grave in any other sense. In fact, the truth of the whole matter is, 
there is no issue for this Court to try. The contract of these gentlemen 
did not extend so far aSythe making of. an issue, and they have made 
none. Their only contract was for ruining my character by a proceeding 
of this kind. It did not extend to this stage of the game. 

Sesatoh WRiOHT. I would like to know, Mr. President, if I can state 
my position on this question? I want to know whether the discussion 
of these matters is lo be left entirely to Judge Jackson and the honora- 
ble managers, and whether there is no means of stopping it when it goes 
wrong? 

Mr. Hardin. I would say in answer to the honorable gentleman, that 
from an examination of the precedents in the British Parliament and 
the United States Senate, there seems to be no authority for Senators 
participating in the discussion of legal questions raised during the trial, 
except it be in secret session. 

JnuBE Jacxsob. The gentleman is always in error in referring to the 
English Parliament and Congress. Under the constitution of this State, 
Judges are not subordinate to the legislative power, as they are in Eng- 
land, and our constitution is essentially different from the constitution 
of the Federal government. It might do, perhaps, in Massachusetts, to 
hunt up parliamentai-y precedents, for there they call the Legislature 
the Genera! Court of last resort. But in ttiis State it is entirely dif- 
ferent. 
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Mr. Ph»,dek-i I will reKl, in .n.wer to ft. Senator from Warren 
iho rule upon tlu, point, adopted by the Senate (or it. .overnmsM S' 
.ng the progrem of tli. triaL It is the lath, .nd roKl, £" 

piSdSinL^t&SKSCiSrtTa^^^^^^^ 

and read at th. S.rrelarv'. tal,l. , and aTSli„ ,hS rS^d h ""% 

ao... aad wilh.ul dabati, ,l.I.h i.n b„ntS"d"" tbSiii '' '"' "' 

J.t,?orn'o¥S.l*i^„TnKnTrdlttra""~' '° ™^ 

SoES — None. 

Absent-Msssi-i. Fox, Hyer, Johnson, Jones, Bobinson, and Watkins. 

So the respondent's motion was overruled 

b. l.,tlf,ia., nadar p.aalty of .Ua.har.al .J rSh^iS "UZZ.^" 

Mr PHumrar auggeated tliat tlie olijeet of tliia motion w.. o,rl,.n, 

•Ireadr provrded for by tlie 15ft rule adopted for the govrmmeSf 

fte Court, whicli lie read aa foUows ; government ot 



Mr. Harbis Our motion ia not inconsistent with the rule, but in 

furtherance of ita requirements. ^ "' '° 

AftOT some di^ussion by Senators Eaina, Wilson, and Gullett in r^ 

Whereupon the following named witnesses upon the part of the Stat* 
were caUed and the President of the Senate aS ministered to hernia 
following oath, to wit: mem me 

ttJ;;;;s a™.' whSArssoVi'SSt "i'."*"s s ■>•" '"• " 



Jonas Ealcer, Joseph Miller, Wm Rii,™-Ar 

Wm, a Hart,, J. a!" Walker', dS S.'nSing, 
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witnesses' names — Conlinued. 
S.O. Kitchen, Daniel McCloud, WFCryB, 

Moses Harvev. J. ^- Jwlison, A. J. Kun, 

SidKlttrell, M,.-Wl,il»liei«l, D.n.ei 1. J.nnmgs, 

Daniel Bpp», M, H. Tjiell N »■ Sites, 

Wm, VaSvOT, James B. Odell, Wm^.G. ,ri>«l>»j. . 

H Thornbwrs, Hamilton Seott, Waslnngton Carlisle, 

Wm Ml James Wdkoi, Chris. C Green, 

James Hale Thomas A. Moore, James Cooper. 

Witnesses eubpenaetl, hut not appsaring. 
Wm Grimsley, C. A. Dam, (atlaehment issued,) 

John B Woodside, Darid M. Foi,(altaohment issued ) 

Tohn P Conrand M. H. Moore, (alias subpena issued,) 

James M Dunn, (not found,) Philip Pipkin (atiaehment issued,) 
IfiSd Wall, (notfound,) II. H. Bedford, (altaehment «ued) 
M. McCormick, (not found,) 

Those of the foregoing witnesie. on the part of the Stat, who ap- 
peared having been swofn a. above .tated, were charged ,n Mcordanoo 
S tt. rSe by the President of th. Senate, and the Secretary of the 
Senate was proceeding to call the witnea.08 on the part of the defendant, 
" j™oe Jjonso. ob,i«ited Ho did not understand the rule as ,«,uir- 
ing his witnesses to be caBed, .worn, and charged at this stage of the 

'"Sr KioTtsaid that the rule requiimg the exclusion of witnesses 
shrald b. made to operate so a. to prevent any imputation of unfair- 
nsSorcSlCion; anS this could not be done unless all th. witnesses 
TO.PM under the rule alike The motion just acted upon wa. m- 
'Yi'VSrESgM 'he gentlemen only i.tend.d to „elude 
their own witnesses, to which h« had no oh,ection. He road the ml. 
Stov^Ld by the President of the Senate to show that the witnpae. 
Summoned on bis part were not to be .icluded, upon the motion of th. 
mS,C°runtil he entered upon hi. defense, and n further support of 
SnoSSn alleged that he did not know what witn»,es he would in- 
boroeand oluld not know until the testimony for the Slate wa. 
SS He .heuld most probably have io use one or both of the man- 
Traforth. purpose, oit^evidenc., and they with the other, would 
agers mr ^"" f J^. .p ;^ enforced now. He should certainly m- 

SHp" Sins m"""* at l...t, » ' witness. Ho wijh.d this mat- 
Sr»b? regulated by th. rule adopted for th. purpose of regulating it, 

f«W ?y SeSirse whfeh the respondent seemed desiren. of taking 
SThatMe question raised by "m bad already been d.t,rmin«l by 
the Snrt in ageeeing to the motion of Mr. Hardin. If ther. wa. any 
!,m™Slv in eSluding the State's witnei.es, the aune propriety emsted 
?o?Snrng the wit?»,e. on the other .id.. What if «;"«P»"<i»' 
d°d nolknow the exact number of witnesses he would w.h to us. and 
who thev were ? It any of those he had suhnenarf were not needed, 
their bZrSeluded from the Senate Chamter would not necessitate 
SS eSralio., and could do neither them nor tk. r"P«»4»t «»!; 
hsim It wa. not proposed by the managers to out off the respondent 
f"m his rigS to summon new witnesses, if he deemed it expedient, 
d" ins the trial. Hence there wa. ne force m this objection. 
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After some further aad desultory discussion on this point, durine 
wmoh the propriety of reporting and printing the eyidence was adverted 
to and debated at some length, and wliich discussion was participated 
w ^y S^n***"^ Eichardson, (in the chair,) Eains, Thompson, Parsons 
Halhbnrton and Scotfc, and by Messrs. Hardin and Knott and the 
respondent, the question was decided by a vote of the Senate, aa foUows : 

For caUing re^andent'a wUnesies, and puUing them, under the rule nom— 

Messra. Brown, Byrne, Churchill, Coieman, Frailer, Goodlett, Gullett, Hallibur- 

n.^ ?^'*' =«''f?^"'. H:oriier, McParland, McFerran, MElIvaine, Monis. 

wSfd-al^'"'"' ^^ ' ^'"' Ri-^iardson, Seott, Thompson, Vernon, and 

Opjiiised~-UesiTa. Newland, Wilson, and 'Wrielil^S 

Absent— lA-,ii!^. Fos, Hyer, Johnson, Jones, Kobinson, and Watkina. 

_ The following named witnesses were then caUed, sworn, and oharced 
m accordance with the rule: ** 

witnesses' names. 

George W Creath, Moses Harvey, (sworn for State) 

Adams Dalton, Dabney S. Cooper, 

Horace Bailey, John k Gallaway, 

Chas. Henderson, Jacob Miller, 

Henry Miller, Pinkney Powers, 

John D. Smith, Alex. Ward 

Sanders Walker, A, J. Euff, (sworn for State,) 

David G. Hioks, Lemuel KittreU, (sworn for State,) 

T t° Sr'^ u^' "^"i- Vandiver, (sworn for State,) 

John Marsh, James Dennis, 

Henry Noble, Kichard Spencer, 

Dr Eussell, James A. Atkins, 

S,.^-- ^°'Z'^y' Thos. Walker, 

William B Cone, William Oulbert^n, 

James Hodges, H. A. Shook, 

John 0. Walker, W. H. Horner, 

Lewis Chandler, James Dowdy 

Dav.d Cryts, Samuel H, Flownoy-, 

Frank Lawson, J. W. Souther 



A. Lowe, 



Alex. Sloan, 



J. Proc. Knott,* Chas, H. Hardin,* 

Witnesici subpenaed, but not appearing. 
Reuben P, Owens, Joseph Davis, Ja<M>h Blount, 

Ja«ob Catron, EobertMiUer. J Tt Ti^,~^ ^ 



Ja«ob Catron, EobertMiUer, J H Board 

Miles Pond 
W. W. Noi 



."■Muauaa ijieusoe, wm. Henley, John Yarber 

Orson Bartlett, Joseph White, W. B. Howell' 

?f,'ltt^-2.'"l«'-' F-'ank Lee, ^ Stephen Rice 



Witnesses subpenaed, hut not found. 
John Dillon, John Lax, Albert Eeaves 

Reuben Harper, Wm. Morrow, Thos^ A 3^*, 

James J. Gardiner, (alias subpena issued,) ■^o'-ejaflft. 

i.'JheTftemom^'''^™'' Halliburton, the Court adjourned till 3 o'clock 

" ManBgets on the p«t of tbc Hoaae of Kepresentativea, ■ 
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EVENING SESSIOS. 

TDEsDiY, June 7, 1859. 

The Court met at 3 o'clock. 

The following witnesses on the part of the defendant appeared, and 
were sworn and charged according to the rule : Isaac Hobbs, Joseph 
Davis, W. B. Howell. 

Mr. Presidekt. Are there any further preliminary matters to be 
attended to before proceeding with the ti-ial? If not, the managers 
on the part of the House will proceed with their case. 

MR. KNOTT'S OPENISG SPEECH. 

Mr. KsoTT rose and said; 

Mr. Pbbsident ; It devolvas upon me to present to this honorable Court, 
the grounds upon which the House of Eepresentatives predicated, and 
confidently expects to sustain the impeachment, for the determination 
of which we are at present convened ; and I trust I will not be suspected 
of a trifling affectation when I express the very great degree of embar- 
rassment under which I approach the discharge of that duty. I do not 
appear at this bar merely as the advocate of an individual demanding, 
at the hands of those who have it in charge to administer the laws, re- 
dress for a violation of his personal rights ; nor am I here to plejid the 
cause of the State against an ordinary offender, chained with some petty 
infraction of the criminal code; but at the command of the Grand In- 
quest of the State, made hy the constitution the guardians of the purity 
and integrity of the government, to present in behalf of all the people 
of the State, and make good their accusation against one occupying a 
distinguished official position, for a long catalogue of high crimes and 
misdemeanors ; to establish against one whom the peoplehave honored 
with one of the most sacred and important trusts pertaining to the gov- 
ernment, the deep guilt of disregarding that distin^ished trust; of 
trampling under his tteet the laws he was bound by his solemn oath to 
maintain and administer in their purity, integrity and justice; and of 
outraging the rights he was sworn to protect, in a series of abuses of of- 
ficial authority unparalleled, at le.ast in the annals of this country. 

I appear, too, before the highest court known to our constitution, — a, 
tribunal of statesmen, before which that naagistracy which tries all 
others else is brought to account for the fidelity of its deportment in the 
distinguished position to which public confidence has elevated it; while 
I am flilly sensible that consequences of the most portentous character 
must necessarily attend the result of the investigation upon which we 
are about to enter. As the illustrious Burke remarked in Jiis celebrated 
speech upon the bill for the taxation of the American colonies, I know 
OUT people " augur misgovernment from afar, and snuff the approach of 
tyranny in every tainted breeze" I know that public attention is di- 
rected from every portion of the State to the proceedings in which we 
are now engaged, the result of which I am confident will either demon- 
strate the efficacy of the barriers erected by the constitution against the 
»buse of that authority necessarily delegated by the people to those in 
power, or it will tend to destroy public confidence in the securities pro- 
vided by the State against the encroachments of arbitrary oppression, 

A proper appreciation of all these circumstances excites within me a 
piunful distrust of my ability to present *is case in a manner commen- 
iurate with its importance,— that will justify the generous partiality of 
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those at whose instance I am here on this occasion, and comport with 
the dignified character of the tribunal at whose bar I now have the 
honor to stand. 

But, sir, the duty devolving upon me is not less diaagreeahle than 
onerous, ihe human mmd possesses the same instinctive repugnance, 
and perhaps even more readily revolts at the contemplation of moral 
degcadation, than at a spectacle of physical decay, parUculariy when 
assoc^ted with endowments of intellect and advantages of mental cul- 
ture from which better results might reasonably have been anticipated, 
w hen we behold a mmd endowed by nature with every faculty that can 
constitute it a source of benefaction to our kind, and sufficiently culti- 
vated to render it a sparkling gem in the coronet of society, rendered 
"?, fu"^",^"? *° *V? ™*^' ignoble passions of the human heart, a slave to 
all the dark, malignant emotions of man's baser nature, we can but pitv 
ite unfortuna,te pwsessor, while we deprecate the monstrous perverSon 
of his splendid gifts But when we see a man, thus endowed, elevated 
m consequence of that very endowment, by a confiding country, to a 
distmgmahed participation in its government, rendering the power inci- 
dental to hw positjon subsidiary to the gratification of the worst impulses 
ot his soul, betraying the generous confidence of those who were instru- 
mentoi in his elevation, and bringing disgrace, obloquy, and evil of everr 
descnption upon a country of which he might have been the benefactor, 
the ornament, and pride, every other emotion gives place to unmitigated 
abhorrence and disgust In the one instance, sir, we may be said to ex- 
perience something like the same feelings we would in- gazing upon the 
ruins oi some splendid tem;p!e, where the hyena's horrid laugh echoes 
through the 'long-drawn aisle and fretted vault,"— where owls flit at 
noon day, the loathsome toad distils its venom beneath each siimy stone, 
and the deadly night-ahade waves ite noxious foliage around the altar 
where once arose grateful incense to the living God; in the other, we 
teel aa it rn the presence of the grim demon of destruction himself, who. 
folding his dusky pinions above the broken arches a,nd mouldering col- 
umns, broods in fiendish ecstacy over the desolation his baleful breath 
has scattered around him. 



But, sir, onerousand disagreeable as this duty is, it is likewise inevit- 
abla_ The same dire necessity that impels the application of the sur- 
geon s knife to rid the body of the mangled, gangrened, putrescent 
member, to preserve the balance from putrefaction and death, induced 
the matitution of this impeachment, and requires its present prosecu- 
tion iNo ends of private vengeance are to be attained by it,— I thank 
bod this tribunal is far above the approach of causes instituted for any 
such purposes,- but it is designed to vindicate the purity and intetrritT 
of the institutions of our State ; to admonish those with whom the peo- 
ple have committed that degree of power necessary for the good govern- 
ment ot sooiety, that they cannot abuse that power with imcunity; 
thatwhen they pervert their authority to the gratification of their own 
passions, they shall be held to strict and speedy retrfbuUon And sir 
onerous and disagreeable as is the duty devolving upon me, in conne<y 
tion with this case, and lOy capacitated as I know I am for its proper 
discharge, as a representative of the people, I would not shrink froni it 
It 1 W)uld- For, sir, I hold that aa this government is instituted for tha 
beneht of the governed, to protect them in their lives, liberties, repu- 
totion, property, and the pursuit of happiness, it becomes the especial 
duty of the representative selected from the general mass under the 
most solemn pledges of adelity to their interests, to see that no foul 
pollutions are permitted to contaminate this great fountain-head of 
popular happiness. 

It IS an axiom incorporated in the constitution of our State that all 
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political power is vested in the people,— that they are sOTereiga, tlie 
ultimate and sole repository of all political authority,— and that they 
delegate to those in the various departments of government only so 
much of that power as is necessary for the protection of all and the 
promotion of the general welfai-e ; and hence, sir, the representative of 
the people, the immediate acting agent of the wliole, is under every 
obligation that gratitude, patriotism, honor, morality, and religion im- 
pose, to watch the exercise of that delegated power with the moat 
jealous vigilance, to see that it is not perverted to personal aggrandize- 
ment, or arbitrary oppression. 

Influenced, sir, no doubt, by Bueh considerations as these, the wise 
framers of our State constitution, as well as the patriotic sages who 
framed the constitution of the United States, vested the sole power of 
impeachment in the House of Representatives, composed of members 
coming directly from among the popular masses, understanding their 
wills, participating in their feelings and interests, and immediately 
responsible to them for the manner in which they discharge the im- 
portant trust committed to their hands. But, sir, whatever may have 
been the reasons that influenced tho investment of the House of Eep- 
reaentatives with tho power of impeachment, I hold its exercise to be 
one of the most sacred and important duties devolving upon them, and 
one from which I trust in Almighty God they may never be disposed to 
shrink, whenever circumstances may Bxiat demanding its exercisa 
And such, I make no doubt, were the views and sentiments of the 
gentlemen of tho House of Eeptesentatives, when, with a unanimity 
unparalleled in the legislative annals of this country, they impeached 
the respondent at this bar of that extraordinary catalogue of high 
crimes and misdemeanors to which I now propose to invite the atten- 
tion of this honorable Court,— which it is expected we shall be able to 
establish by the most incontrovertible evidence, and which, moreover, 
if so established, it is as confidently expected this Court will stamp in- 
delibly with the seal of unqualified condemnation. But., sir, if the 
proofs we shall offer shall be insufflcient to fix upon the respondent the 
deep guilt of which he stands charged in these articles none will acqm 
eace more cordially, or rejoice more sincerely at Ina honorable acquittil 
than those who havs it in charge to conduct this prosecution 

In order to determine the exact points in con troveriy —that you may- 
be enabled to properly appreciate and apply the testimony as it will be 
adduced, — it is necessary that I should enter upon a upecific examin ition 
of the several matters of complaint alleged against the respondent I 
will premise, however, that, as it has pleased the respondent to ui^e 
something in the nature of a demurrer to the artiJes exhibitbd against 
him, I am compelled to offer a more elaborate commentaiy ui on the 
several charges preferred against him than I had intended. 
Permit me to read to the Court the first article 

Aktiole I. That, unmindful of tha sacred obhgation by wh eh he stood 
bound to diacharge the solemn duties of his office fa thfully impart ally and 
consistently with the dignity and importonce of the tn at rtp sad m b i° a« 
Judee of the Fifteenth Judicial Circuit, in the State of Miflaouri, the said Albert 
Jackion, at a Circuit Court began and held at the town of Blooniheld, withm 
and for the county ot Btoddflrd, in the State of Missouri, on the third Monday 
in May, A. ». 1858, (whereat the said Albert Jaolison, by virtue of hie oaoe 
aforesaid, did preside aa Judge,) did willfully and maliciously conduct himself 
in a manner hichly oppressive and unjust to one Jonas Eaker, viz : 

Mi-st. The said Albert Jackson, desiring to bsirmss and oppress the emd Jona» 
Eaker, did, at the Circuit Court aforesaid, whereat he, the said Albert Jaoksoii, 
presidedasJudce, as aforesaid, cause an altaohment to issue against him, the 
said Eaker as for a criminal eontemyt, becauao aaid Eaker did not make return 
to 3 writ of joBiideniud whish writ had never boon delivered to said Eaker, but 
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of wiiich a copy tad been delivered to said Eaker; by virtuu of whicl attnoli- 
ment the said Jooaa Eaker waa arrested and held in oustodj for several hours, 
and released finally by said Albert JaekBon on Gonditien that he, tie said Jonas 
Eaker, should mate return to the copy that had been delivered to him, said 
Jackson wet! knowing that said writ had never been legally served upon him, 
the said Eaker, and that he was not in contempt for not answering thereto. 

Second. In refusing to permit couilael for said Eaker io speak in his behalf, 
whan they proposed Iflshow to tho eoart that said writ of mandamus had never 
been properly delivered to, or served upon him. 

Third. In peremptorily, and in an opproasiTe, angry, and insulting manner, 
ordering the counsel of said Eaker, to wit, Solomon G. Kitehen and William G. 
Phelan, to ahvi their thimtJia and sit doten, when they, in behalf of their said 
client, attempted to suggest an insufficiency in the service of said writ of man- 

FourtJi. In depriving said Jonas Eater of the benefit of counsel, and of the 
pririlege of speaking uirough such counsel in his ovn defense, as he had alaw- 

A celebrated philosopher of antiquity heing asked what wqb the best 
government, is said to have replied, " that in which the whole power of 
the State is pledged to avenge an injury done to its humblest citizen." 
But, whilst this is no douht true, it is notthe object of the present prose- 
cution to make reparation to Mr. Eaker for any injury he may have 
sustained It is intended to wipe out the odium brought upon the law 
and the judiciary of the country, by the illegality of his imprisonment 
and the malice with which it was inflicted, and to prevent the recur- 
rence of Eucb abuses of power, in future, by the prompt condemnation 
of the party guilty in this instance. 

It is not denied that courts having the power to issue writs of man- 
damus are also clothed with power to enforce return to such writs, by 
attachment ; but we do contend that before a court can lawfully cause 
an attachment to issue to compel a return to such a writ, it must ap- 
pear that the writ of mandamus has been legally served upon the per- 
son required to make return thereto, and that there is reason to believe 
such person is in contempt. The law compels no man to answer to pro- 
cess that has not been legally served upon him. This principle is so 
clearly understood, so universally acknowledged, that it requires neither 
argument nor illustration. 

The statute founded upon a recognitio 
common sense has prescribed a definite b 

served, and until executed in the manner prescribed by law, the p 
upon whom it should have been served is neither compelled to appear, 
nor answerable for oonterapt in not appearing. Were this not true, you 
would have no security for the enjoyment of a single right you poBsesB. 
The sarne authority that would justify a court in compelliBg a party to 
appear and answer where there had been an insufficient service of pro- 
cess, would authorize it to assume a jurisdiction where there had been 
no service at all. So, sir, your rights might be abjudicated upo»inyour 
absence, — your property might be swept away, y.our liberty declared 
forfeited, your person seized and hurried away to the dungeon, ulti- 
mately to dangle at the arm of the gibbet, without your ever knowing a 
syllable of the cause, or being permitted to speak a single word in your 
own defensa It needs no argument to demonstrate that a disregard of 
this principle would at once destroy all permanency and certainty in the 
operation of our laws, and render them entirely dependent upon the 
whim and caprice of those who are to administer them, — thus establish- 
ing a tyranny of the most dangerous and detestable character. If, 
therefore, it shall appear that the writ of mandamus issued by the re- 
spondent in this instance had not been legally served upon Mr. Eaker, — 
that the respondent was apprised of this want of a proper service, and, 
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notwithstanding his knowledge of that fact, caused a writ of attachment 
to issue against him, by virtue of which be was taken in custody and 
restrained of his liberty, — the conclusion is inevitable, he is guilty of a 
double wrong — a willful and dangerous perversion of the law, and an 
outrage u[)on the personal liberty of a citizen, perpetrated under color 
of his official authority, and for which he ia properly held to answer at 
this bar. 

I grant, sir, that the courts are very properly endowed with power to 
imprison for contempt-, under certain circumstances; but if they are not 
responsible for abuses of that power, — if they are permitted to tear the 
citizen from the bosom of his family, and the demands of his business, 
u^on an alleged contempt, and shut him up like a malefactor in the 
jail, whether guilty or not, and stall be amenable to no tribun^ for 
such high-handed oppression,— we are under a despotism far more despi- 
cable than the autocracy of Eussia, for we are subject to all the arbitrary 
injustice and cruelty that charactoriaea that government, while we 
blmdly cherish the illusion that we are in the full enjoyment of a blood- 
purchased liberty. Establish the doctrine, sir, that a Judge of the Cir- 
cuit Court may imprison the citizen without the authority of some defi- 
nite rule of law, but merely to gratify his own malignant passions, and 
who is safe? at what moment may the storm not break forth, and who 
may not be the victim ? Have you a guaranty that you may not be torn 
Irom your business and your family, and thrust into jail, to glut the 
hate of some petty despot, mantled by the "judicial ermine?" But, 
thank God ! so far from this horrible doctrine being true, our laws place 
the liberty of the citizen upon the same footing with his life, his proper- 
ty, and his reputation, and gives the Judge no more power over ttie one 
than he has over the other. He is not authorized to trample upon 
either. Sir, this is no new doctrine that I enunciate. Hundreds of years 
ago, our English ancestry, properly estimating the propriety of erecting 
as many bulwarks as possible against infringements of their rights by 
those in power, assembled upon the "grassy plain of Eunnemede,' 
and, at the point of the sword, forced from their unwilling sovereign a 
guaranty that no sulijeet should ever be derived of his liheriy, except by the 
judgment of hiapeen and the law of the land I And, sir, the framers of our 
constitution, impressed with the inestimable importance of the right of 
personal liberty, ingrafted the provision of Magna Charta I have just 
c[uoted into our own bill of rights, — incorporated it in our constitution, — 
in order that all who might be endowed with power to violate it rfiould 
take a solemn oath to maintain it inviolate. Nor is it remarkable that 
the preservation of this right should have been made aspecial subject of 
constitutional enactment; for it is upon the preservation of this that 
the enjoyment of all other rights depends. What to you, sir, were all 
the wealth of Peru or Golconda, if, immured in the damp walla of the 
prison, you were unable to accumulate around you any of the appliances- 
of ease, elegance, and luxury, that go to make up the supi of refined 
enjoyment? What enjoyment could life itself afford you, if chained 
down and made to breathe the noisome vapors of a ilungeon, where 
the glad smile of friendship could never beam around you, nor the 
sweet voice of aftectJon break the gloomy monotony of your horrible 
solitude 1 

But, sir, I go even farther than this : I maintain that the vigilance of 
the people should be more constantly awake to infringements of their 
personal liberty than of any other right they enjoy, and that violations 
of this right should of all offenses be most promptly and energetically 
condemned ; for while it is upon the preservation of this that the enjoy- 
ment of all other rights depends, it is of all others most%asily violated 
with impunity by unprincipled and arbitrary officials. To bereave a 
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man of life, or atrip him of his property, without warrant of law, but 
under color of official authority, would be an outrage so glaring, bo pal- 
pable, that public justice would instantly arouse and vindicate itself, by 
visiting upon the offender immediate and exemplary vengeance; butar 
man may be hurried, under pretext of tawftil authority, to the damp, 
loathsome vaults of the prison, whence no wailing cry for help can ever 
reach the ear of pitying justice, and his wrongs are either unknown or 
soon forgotten by ail b%yond the confines of hia living tomb, except 
those to glut whose malice he is buried there I But more, sir : the judi- 
oiary is intended to protect our rights, not trample them under foot ; and 
the Judge upon the bench, so far from possessing a license to trifle with 
our liberties, is under the obligations of a solemn oath to preserve and 
secure them from violation. He has no more right to deprive you of 
your liberty without proper warrant of law, than he has to etrnflscate 
your estate, appl3^ the incendiary's torch to yonr dwelling, or plant the 
assassin's dagger in your bosom. 

Yet, sir, palpaMe as these cormderaUans are, we have here one of the pillart 
of the law, — a man professedly learned in all departments of human wisdom, — 
asserting without a blush that he can, withovi autfumti/ of law, deprive a citizen 
of his most inestimable right, and still he held amenohle to no authoTity,—-still 
be guilty of no crime against the laws of his country! 

In his answer the respondent says specifications one, two, three, and 
four, of article first, charging as they do a willful and malicious outrage 
upon the constitutional rights of a citizen of Missouri, are insufficient 
in law I 

But, sir, let it not be urged in extenuation of the crime charged in 
this article, that the imprisonment of Baker may have been but of a 
few hours' duration. It is immaterial, so far aa this action is concerned, 
whether it waa accompanied with that duration and other circumstances 
that in a private prosecution for false imprisonment would go in aggrar 
vation of damages, or whether it was not Every curtailment of the 
Hberty of the citizen is an imprisonment, whether it be in the dungeons 
of a Bastile, or the custody of a ministeriij officer of a court of justice, — 
whether it be of but an hour's duration, or poison the happiness of a 
whole existence; and it is of the illegality of this imprisonment of 
Baker, and its malicious infliction, of which complaint is here made. 
But granting this imprisonment of Mr. Baker was of but an hour's du- 
ration : who gave the respondent control over that single hour of hia 
existence ? who will undertake to determine with what consequences 
upon the destinies of Eaker, and those dependent upon him, that 
single hour may have been pregnant? "Where," remarks a profound 
thinker of the present age, " can a place be found to hang the s^iales on 
which to weigh the results of a single human action?" The destinies of 
a whole life may turn upon the fulcrum of a.moment; and yet a learned 
Judge wiU tell this Court that he can rob you of your Ireedom without 
authority of law, — that be can usurp control over the destiniM of your 
life, and of the lives of all dependent upon you, — and still be guilty of 
no wrong ! Sir, has it come to this— can an American Judge, in this 
land, where freedom was purchased with the blood of so many mar- 
tyred heroes, deliberately tell a Court of the dignity and learning of the 
one I now have the honor to address, that, without any authority save 
the caprices of his own licentious passions, he can violate the dearest 
right of a free-bom man, and be guilty of no offense? 

But, sir, I forbear to comment fui-ther upon this article, for I am con- 
fident, with whatever indifference the respondent may affect to treat it, 
every member of this honorable Court is satisfied that the offense al- 
leged in it is, by nomeana, the most trivial that could becharged against 
him; and, if established by the evidence, it will be sufficient to dismiss 
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him in disgrace from a position he has siiOTtn himself intellectually and 
morally disqualified to occupy longer. 

In the necond article the respondent is charged with the most utyust, 
improper, and disgraceful conduct as Judge, — a. willful partiality between 
certain parties litigant before him, clearly manifested in his ofBciously 
advising and counseling one of the parties not to compromise an action 
in which I»e was defendant, pending before the respondent, assuring him 
he would be successful, and giving him the reasons why. 

It is not because, if the charge alleged in this article is true, the 
respondent has violated an express statute, that I rely upon its suffi- 
ciency to sustain an impeachment ; hut because it exhibits a degree of 
partiality entirely at variance with every duty of a Judge, disgraceful 
to the judicial character, and utterly inconsistent with Sie proper ad- 
ministration of justice. 

The Judge, sir, from the very nature of his office, is bound to yield a 
blind obedience to the law as he finds it, regardless of the tender senti- 
ments of friendship, or the malignant promptings of animosity and 
hate. He is to know no friend, no foe ; but with the integrity of an Aris- 
tides, and the disinterested fidelity of a Brutus, to deal out even and 
exact justice to all under the law, as he finds it, without endeavoring to 
swerve it a single h^r's breadth from its legitimate course. From such, 
a course alone can community derive from the judiciary that protec- 
tion which its establishment was designed to give, and by such a course 
alone can the judicial character secure that veneration bo essential to 
a full and proper discharge of all its functions. 

I have frequently thought, sir, that human nature c«c affiDrd no more 
splendid spectacle, — that the image of deity never shines with more un- 
clouded lustre, — than in the honest, upright Judge, who, sacrificing every 
personal feeling and sentiment of his own bosom, holds the scales of 
justice with a steady, impartial hand, uninfluenced by any consideration 
save the purest love of truth and right. 

With an equal scale 
He weighs the offenses betwiit man and man ; 
He is not eootliod with ndnlation, 
Nor moved with tears, tn wrest the courts of justioe 

Upon the other hand, it seems to me that if there is a living proof of 
the utter depravity of our race, — if there is a fitting portraiture of the 
8rch enemy of man, — it must be he who, elevated by a confiding country 
to one of the most sacred, important, and distinguished trusts that can 
he conferred upon the citizen, basely betrays the confidence reposed in 
him, — renders the power incidental to his position subservient to the 
gratification of his own passions, the promotion of his own interests, 
and the accommodation of those he may see proper to favor, irrespec- 
tive of law, justice, or any of the duties of his place. 

I will not now trespass upon the forbearance of* the Court, 
by attempting a full exposition of the utter inconsistency of a 
course of conduct, such as is charged in this article, with the duties 
of this respondent as Judge, nor cite any of the numerous authorities 
within my reach by which such conduct is unqualifiedly denounced, 
not only as being unbecoming his character as Judge and inconsistent 
with his official duties, but as a misdemeanor in office for which he is 
liable to indictment. The respondent himself has not had the hardi- 
hood to contend that such conduct would not be highly improper in 
him as Judg^ but sets up in his answer the very singular paOiation that 
the advice complained of was given in his private cayacih/, and not as 
Judge. 



ibyGoogle 



MR. KKOTl's OPBNIKQ ARGDMEKT. 75 

Friar Tuck, I believe, wee in the habit of making a distinction be- 
tween himself as the Holy Clerk of Copman hurst, and as the Merry Out- 
law of Harthillwalk; but the delicate, distinction was always beyond my 
comprehensioii. I never could understand how he could divest himself 
of all his unholiness with his suit of Lincoln green, and take on the pu- 
rity of the priesthood with his grey friar's frock; and I am be much at a 
loss to understand how the respondent can make a difference between 
counsel given as Judge and that imparted as a private individual, when 
the effect upon the rights of tlie partieis is precisely the same in both in- 
stances. Indeed, sir, it appears to me, if a Judge must give way to hia 
feelings, — if he cannot resist the inclination to act partially, — it would be 
more reprehensible in him to cloak tbat partiality in public, and only 
give ilia favorite the advantage of it privately, than to make an open ex- 
hibition of it upon the ben(di ; for in the latter instance, the opposite 
party having an opportunity of seeing the influences operating against 
him, might remove his cause to some court where he could obtain jus- 
tice; while in the other, he goes like the unsuspecting lamb to the slaugh- 
ter, not dreaming that his cause has not only been already judged, but 
that the very Judge to whom he looked with the most icoplicit trust for 
right and justice has been enlisted as counsel for hia adversary. Let 
this Court imagine an unsuspecting citizen, confiding in the justness of 
his cause and the integi'ity of the laws of his country, approaching a tri- 
bunal of justice in full confidence that ample justice will be done bim, 
while that same court is secretly closeted with his competitor, advising 
him how to conduct his cause, what advantages to avail himself of, and 
what he may rely upon as the result; and tell me if the human heart can 
conceive a more odious, disgusting, sickening picture of corruption and 
iniquity ! 

But, sir, the instance of corrupt partiality complained of in the second 
article is by no means the only one alleged against the respondent in 
this impeachment. Turn to tbe eighth article, and you will find a similar 
accusation, or perhaps rather bronner, since he is there charged withad- 
vising Mr. Odell publicly as well as privately how to conduct his cause, 
and assuring him his cUent could not be convicted. Again, if you will 
turn to the thirteenth article, you will find him accused of advising Mr. 
Einger to bring suit against Mr. Kitchen, assuring him that Kitchen was 
personally liable to him, and there could be no doubt of his recovering 
a judgment, — endeavoring thereby, as the language of the article ex- 
presses it, "to incite a vexatious and expensive law suit in the court of 
which he himself was Judge, for the purpose of harrassing said 
Kitchen." 

Turn again to the sixteenth article, and you behold him charged with 
hearing and determining amotion toquash an indietmfmt pending against 
one David Gr. Hicks, who was acting as Circuit Attorney, without ap- 
pointing some other attorney to represent the State in that behalf; in- 
tending thereby to screen Mr. Hicks from a prosecution for a aeriotia 
offense against the laws of the country, for which he had been regularly 
indicted. You will perceive, also, in the seventeenth article, he is 
charged with peimitting his partiality to exhibit itself in a variety of 
ways; but 1 will not comment upon it now, as it will recur upon an 
examination of the articles in the order in which they are presented. 

I will not trouble the Court with a further discussion of the character 
of the crimes charged in the allegations to which I have just directed 
your attention. There will be occasion for that hereafter, for I entoitain 
no doubt the evidence will establish them indubitably, —that all the cir- 
cumstances will show that the respondent did all of which he stands 
charged mala animo, totally regardless of the duties of his office, the 
rights of the parties, or the law of the land. 
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But, sir, improper, disreputable, and unbecoming as it is to a Judge to 
exhibit the slightest degree of partiality in the exercise of Lis official 
functions,— disastrous as that partiality may he to the rights and interests 
of parties htigant before him,— it really assumes the character of a virtue 
when compared to its opposite extreme— willful, wanton, heartless, arbi- 
trary oppre^ion. The one may result from a redundancy of good feel- 
ing, that, under some circumstanoes, would reflect credit upon our nature 
—an oyerweaning desire to confer a benefit upon a friend ; the other is 
always the offspring of the most malignant passions of the human soul— 
the revenge of an ignoble spirit, pinioned down by the grossness of its 
own innate corruption in the lowest depths of depravity, and made, like 
Milfon s portraiture of Sin, the perpetual prey of its own fiendish whelps 
—envy, hate, and malice, '^ 

It is upon this reckless spirit of wanton oppression that the House of 
Representatiyes has based a charge against the respondent in almost 
e^iy article they have exhibited against him; and surely, if he is guilty 

.6 of them to 

AhticlrIII. Tliat,actuatedbyaapiritofttrbitrarydeBpotiBmand waatonin- 
justica, totally repugnant to the saored duties pertaining to his office, and hinlilT 
daagerouB to therielita of the <;itijen! of the State, the said Albert Jackaon, jSdee 
of the Fifteenth Judicial Circuit, at a Circuit Court hegun and held within and 
lor the county of Wayne, in the State of Mieeouri,at the town of Greenville, in aaid 
county, on the last Monday in September, A. D. 1858, whereat aaid Albert Ja«k- 
»0D, by virtue of hi8 office aforesaid, presided aa Judge, waa guilty of willful and 
walicioua oppreiBion, raisoonduBt, and abuae of authority in his official ea- 

.^^f-P'i"'>g the Circuit Court aforeaaid, at the time and ptaee aforesaid, Da- 
vid M, Fox, one of counsel for plaintiff, in tha pause of Limbareer u,s. 

Power, then and there pending before said court, presented a petition to eaid 
Albert Jackaon, then and tiere presiding aa Judge of aaid court aforesaid, to 
change the venue of said cauae to some other court, because of the prejudice of 
the Judge, and informed him, the aaid Albert Jackson, that both patties and 
their counsel had agreed that said cauae might be sent to either the county of 
Madison or the county of Iron, as either of aaid counties would be convenient 
and eaaj ol acoesa ; but the aaid Albert Jaekaon, Judge aa aforesaid, utterly un- 
mmdlul of the rights of the parties and oouDSel lu said cauae, and totally diare- 
^rding the proviaiona of the statute in auch eases made and provided, and will- 
ftilly and maliciously intending to harraaa and oppreas the parties aforesaid, and 
tieir counsel, awarded a change of venue in said cause to Miasisaippi county. 
well knowing said county to be remote, difficult of access, and inconvenient to 
all the partiea, counsel, and witnesses in said cause. 

Second. When oounae! engaged in aaid cauae, t«-wit, David M. Pos and Philip 
I'lpkin, attempted then andT there to prevail upon him, the said Albert Jaekson, 
to change the venue U> some other county more convenient to all parties, and 
mlormad him that by sending said cause to Miasiesippi county he would deprive 
t^em ol the privilege of attending to their clients' cauae, as they jiad been em- 
ployed to do, he, the said Jaokaon, replied to each of them in an oppressive in- 
solent, and maultinjt manner, highly shameful, and derogatory to the dignity of 
the important position he occupied as Judge, as aforesaid. 

The law allowing changes of venue in causes was enacted out of the ten- 
dereat regard to the rights of parties, and to secure the administration 
of the strictest justice. 

If from any cause the people of a county where any case is pending, 
or the Judge before whom it is to be tried, is liable to be biased by favor, 
affection, or prejudice, so that the strictest impartiaUty and the fairest 
trial cannot be confidently reJied upon, it is provided that such ease 
may be removed to some county where such impediments to the pro- 
per administration of justice do not exist ; and it is true that, in grant- 
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mg changes of venue, the court is clothed with a certain discretion, aa 
to what county the case may be sent to; but that diBcretion must be 
guided by reason, and is, as far as practicable, circumscribed by positive 
statutory enactment, in order to secure to the parties, counsel, and wit- 
nesses the cheapest, speediest, and most convenient trial ; and it follows 
as an unavoidable conclusion, if a Judge send a case upon a change of 
venue to a court, knowing that it is remote and cannot be attended 
by the parties, counsel, or witnesses without great expense, trouble, and 
inconvenience, while there are other courts to which it might be sent 
far more suitable and convenient to all concerned, such Judge, in im- 
posing such a hardship, is guilty of oppression in office, — an offense 
at common law, and by statute indictable and impeachable. It is ne- 
cessary for you to understand that, in the case complained of in this 
article, the cause was pending in Wayne county, in the northern part of 
which both Limbarger and Power resided ; that immediately contigu- 
ous on the north is situated the county of Iron in the Ninth Judicial 
Circuit, the county seat of which is about twenty or twenty-five miles 
from the residence of the parties, the county of Madison in the Tenth 
Judicial Circuit, with Frederick town, the county seat, about eighteen 
or twenty miles from the parties, and the county of Bollinger in the 
Tenth Judicial Circuit, the county seat of which is some twenty or 
thirty miles from the residence of the parties ; that, when the applica- 
tion was made for a change of venue, these facts were suggested to the 
court, and further, that the parties had both agreed, through their 
counsel, that the cause might be sent to either Iron or Bollmger, as 
either of ihem would suit the convenience of all concerned; and that 
the respondent, in full view of all these things, sent the oase through 
Bollinger, Cape Girardeau, and Scott, — all in the Tenth Judicial Circuit, 
— to Mjssissippi county, over one hundred miles distant : more than five 
times as far from the parlies as either of the counties suggested to him 
as being suitable, proper, and agreed upon by the parties. And the cir- 
cumstances will show, moreover, that this outrage upon the rights of the 
parties was perpetrated with the malicious design of harrassing and 
oppressing them and their counseL But the respondent, in his answer 
to this article, announces the astounding doctrine, thai the covrt has the 
right to send a case on change of venue to any county, however remote and 
inconvenient it may be to the parties. 

Now, sir, if he is really sincere in this position, he will no doubt say 
he can with perfect impunity send a case from the county of Dunklin 
to the extreme northwestern county in the State; nay, that he can 
send every cause in which an application for a change of venue may be 
presented to him, to the most remote and difficult county that can be 
found in the State, and still be guilty of no impropriety. If he make 
this admission, he is also forced to contend that he has a perfect right 
to inflict upon parties all of the outrageous wrongs that must result 
from such a course of conduct,— he must claim that he can force tbem 
to absent themselves from their business and their families for weeks ; 
that he can impose upon them the difBculties, the dangers, inconven- 
ience, expense, and Jatigue of hundreds of miles travel; that he can de- 
prive them of the evidence of their witnesses, and compel them to en- 
gage strange counsel, who neither know anything of the Witnesses or the 
facts at issue; ia short, that he, by an arbitrary and oppressive ruling, 
may comjiel them to tj'y their causes before himself, and still be guiltless 
of any wrong. Yet, who is here so blind as not to see the extreme ab- 
surdity of such a position ? But, sir, the Lenslature of our State, in 
its wisdom foreseeing that there might possibly be a Judge who would 
entertain the dangTous and despotic doctrine advanced by the respon- 
dent here, or who, to gratify some feeling of vengeance against a per- 
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sonal enemy, might be tempted to subject him to as much trouble and 
expense as possible, to guard against such a disgraceful abuse of au- 
thority, has provided that, in granting changes of venue, the courts 
shall consult the convenience of parties; and it is somewhat astonishing 
to me that a gentleman so well experienced as this respondent is said 
to be, in granting changes of venue, should have overlooked this pro- 
vision of the statute 

In articles four and five similar outrages are charged; but I will not 
trouble the Court to read them at this time. I am instructed, however, 
to Bay to the Court, that, in all these instances, the evidence will show 
that the respondent, so far from consulting the convenience of the par- 
ti^ the promotion of their rights, or the furtherance of justice, seemed 
to exert his ingenuity in ascertaining the particular counties that would 
be most inconvenient, particularly to the counsel presenting the peti- 
tion for a change of venue, so as to drive him entirely out of the case ; 
and furthermore, that he spared no pains to insult, annoy, and perplex 
them, when they ventured to speak in defense of their own rights, and 
the right of their clients. 

The House of Representatives, sir, complains in almost every article 
of the rude, insulting, tyrannical, and oppressive demeanor of this re- 
spondent, towards lawyers practicing in his courts ; and the respondent 
haa not only by numerous inuendos in his answer, but whenever he has 
had occasion to make any remarks to this court, attempted to excite a 
prejudice against those gentlemen who compose his bar, as well as the 
profession generally, and to create the impression that, because a man is 
a practicing lawyer, he is justly subject to all the galling oppression and 
villainous abuse the Judge under whom he practices may see proper 
to heap upon him. I am not here, however, to vindicate the profession 
of which I am an humble member from such insidious and unneces- 
sary attacks — such a thing is not necessary before this honorable court ; 
nor is it my province to pronounce a panegyric upon its character — 
it needs none at my hands : its panegyric is the history of human 
civiliiation. The common law and the constitution of our country, 
those wonderful achievements of human wisdom,' are the monuments 
that will secure to it the admiration and gratitude of mankind, when 
the respondent and I shall be known only as common dust. 

1 claim for the profession of the law no other immunities than are 
due to the private citizen. They are entitled to no more, but they are 
entitled to as much. I claim for them as citizens, under the protection 
of the law, the same respect to which every other citizen is entitled in 
appearing before the tribunals of his country, and no more; but I do 
contend that a Judge should not be permitted to shelter himself behind 
hia official authority to insult even the meanest and most obscure. It 
is unbecoming the character of a gentleman, under any circumstances, 
wantonly to offer an insult to another, particuUrly wlien that other is 
unable to defend himself; how, then, does it comport witbHhe position 
of a Circuit Judge, shielded by the panoply of his office, to convert the 
bench into a theatre for the enactment of such disgraceful scenes as are 
set forth in the sixth article 7 Permit me to read it : 



1858, wtereat said Albert Jackson presided as Judge, the eaiif Albert Jackson 
wsB willfully guilty of gross and malicious oppression, niiaoonauotf and abuse of 
official authority, cot only unbeoomiag his high position as Judge, but diagraoe- 
ful to hia character as a man, to wit : ?^^ 

FHrai. During the sitting of the Circuit Court aforesaid, whereat said Jackson 
presided as Judge as aforesaid, one William G. Phelan, aregularij liecDsed law- 
yer, practicing m aaid court, arose to address a jury that had been eropanneled 
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and Bworn to try an issue joined in a pause then and there ponding, to wit, the 
cause of Gibson vs. Dunn, in whicli said Phelan bad boon employed and vraf- 
acting as counsel ; whereupon said Albert Jaolieon, maliciouBly intending to 
oppress said Phelan, and to injura his reputation aa a citizen, and diraiaish his 

" a lawyer, in an acgry, oppressive, insolent, and insulting manner,. 

m to sit down, and then and there publicly, and in an insulting and 

LOUS manner, aooUBed said Phelan of having been guilty of a dis- 

1 &ct,to vit, tampering lotiA tAe grand jury, and that said. 

lal contempt of court, together with other shameful and in- 

a said Phelan immediately offered to defend himself against 
said disgraceful accusations and insulting eipreasions, said Albert JaeiiBOn, 
under color of his authority as Judge, in an angry, insolent, and oppreBsive 
manner, peremptorily ordered said Phelan to shut his mouth and sit down, (or 
words of that import,) and refused to permit said Phelaa to say anything by 
way of denial, eicuse, esplanation, palliation, or in. any manner to vindicate 
himself against the diag^acet^ll, criminal charge, thus publicly alleged against, 
him by said Judge in open court. 

But, sir, shocking and atrocious as the conduct charged ill this article 
must he to every man of correct principles, it dwindles into utter insig-. 
nificance when compared to that attributed to the respondent in the 
one succeeding it, where he is charged with deliberate^ accusing Mr. 
Fox of one of the most odious and detestahle felonies known to the. 
calendar. I will not venture now to give my opinion upon suc)i con- 
duct, or of a man that would be guilty of it; nor is it necessary forme 
to remind this Court that, had either of these gentlemen dared to retort' 
upon the respondent in such terms aa the character of his assaults 
upon them juatifled, entrenched aa he was behind his official authority, 
he would have added injury to insult by fining or sending them to. 
jail. But Iheremust be some redress for this, — some remedy for an evil so 
gross and palpable, — some protection agamst a despotism as dangerous as 
ilismean,petty, and despicable. Where is it? It is here, in the tribunal 
that protects the purity and integrity of the government, — it is in the High 
Court of Impeachment that such violence to the rights of the private 
citizen, by the elevated official, must be tried and punished. The ques- 
tion is submitted to you, whether your judiciary may be made the 
theatre for the enactment of scenes that would disgrace the lowest 
resort of vice and blackguardism? whether the bench is to be 
degraded to the meanest purposes of personal vituperation ? whether 
the citiiien who approaches the courts of his country must tamely 
crouch beneath a burden of abuse and, insult that would gall the most 
servile slave or vilest dog, and the tyrant who heaps these grievous 
wrongs upon him go unscathed ? And this question you must answer 
to your consciences, your country, and your God. 



Article IX. That, utterly unmindful of the proyisions of the constitution of 
the Stale securing to its citizens "the privilege of the writ o! habeas CQrpvs," 
which the experience of agos has demonstrated to be one of the chief bulwarks 
of the liberties of the people, the said Albert JacUaon, Judge as aforesaid, will- 
fully and maliciously refused to issue a writ of Aaieos corptis for the purpose of 

having the body of a man named Atterbury, who was confined in jail in 

the county of Dunklin, ou a criminal charge, brought before him, as a Judge of 
the Circuit Court of said county, to be admitted to bail, or otherwise dealt with 
according to law, notwithstanding a petition, in every particular Buffieient in 
law for that purpose, was presented to him, the said Jackson, as Judge as afore- 
said, at the county of Stoddarii,,on the — day of , A. D. 1858; he, the 

said Jackson, well knowing it to be his duty to issue said writ, but refusing to 
do 80 because the name of David' G. . Hicks was necessarily mentioned in the 
petition. 
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In his answer to this article the respondent becomes exceedingly 
facetious. I will read ihe splendid corruscation of w' ' 



Said Albert Jaoksoa was not unmindful of the proviaion of the ci 
the State securing to its ottizetta the privilago of the writ of habeas corpus. Said 
JacksoD. does not know the eiperieuce of agea has demonstrated that the writ of 
habeas eorpas is one of the chief bulwarks of the liharty of the people; joim 
issue, ond takes the negative of the proposition I 

It is Baid, sir, that Nero fiddled whilst Eome was in flames, and 
we can account for the brutal indifference of this cruei tyrant to the 
Buffering, ruin, and misery^ transpiring around him, on the hypothesis 
that he was not himself immediately involved in it; but the specta- 
cle of a dignified official, when his own character is made the cyno- 
sure of all eyes, making a serious accusation exhibited against him, 
involving his reputation as a man and as an officer, the subject of a 
pitiful, puny jest, ia a phenomenon in moral science I can only ac- 
count for upon the theory of mental aberration, or total insensibility to 
every sentiment of self-regard. It may not, perhaps, be entirely proper 
for me at this time to remark upon the character and tone of the re- 
spondent's answer ; but it does seem to me from this response, and others 
of a kindred nature to be found in his answer, he has either intended 
it as a matter of contempt to the House of Eepresentatives, who pre- 
ferred the^e articles, or to bring this honorable Court into ridicule, by 
making it the arena for an tochibition of low buffoonery. 

He "does not know that the experience of ages has demonstrated that 
the privilege of the writ of habeas eorpiis is one of the chief bulwarks 
of the liberty of the peoplel" Perhaps, for his especial edification, I had 
better cite some authorities that possibly he has overlooked. If he 
will take the trouble to read Hallam's History of the En^ish Consti- 
tution.he will be informed that, in one of the oldest British Year-Books, 
the writ of habeas eorpus is denominated " one of the chitf bulwarks of 
the English constitution." The gentleman will also find a distinguished 
essayist upon civil society characterizing the writ of habeas corpus as 
" the keystone of liberty, the writ that forces the secrets of all prisons to 
be disclosed, and the cause of every commitment to be exhibited." Or 
if he will even recur to the days when he read Blackstone's Commen- 
taries, (for I presume he has at least read that author,) he will remem- 
ber that distinguished writer names it the " bulwark of the English 
constitution." 

JpDGK JiOKSON. Will you please give me the volume and page ? 

Mr. Knott. Fourth book, page 359, I think. And, sir, any English 
authority upon the subject will toach you that the privOege of the writ 
of habeas corpiis was coeval with the common law, and that it was ever 
esteemed — long before the enactment of the statute of Charles II., 
known as the " habeas eorpus act" — one of the most sacred rights of the 
citizen. And now that it occurs to me, there is another itefla of intelli- 
gence that I would impart to the gentleman, for his special delectation. 
This celebratod statute of Charles II,, so much esteemed by every true 
friend of human liberty, enacted one hundred and eighty years ago, 
resulted from the imprisonment of a man as humble as this man At- 
terbury, confined in jail for contempt of a court over which the king 
himself presided in person I The unjust refusal of a corrupt, venal 
court, to issue a writ of habeas corpus for the relief of that obscure man, 
aroused public indignation to such a degree that Parliament found it 
necessary to embody the salutary provisions of the common law upon 
tills subject, which had been recognized for ages, into a plain statute, 
that none might, under a pretense of ignorance of them, refuse to grant 
the relief guarantied by those provisions of law. 
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t.S?' J i '' '»■!'/>'"'"' " " Ignorant upon this ,nbjecl », ho „r6- 
tend. ,nd dam, to b. enligMened as to ttae.teeni in ililch the Sffi 
jens of our ow, countr, have bold tii, in«timabl, wJt, I will TnfSm 

Bntuli Parliament tefi;..d to extend to that province the privflm. of 
the wnl of halm ^rp., ; .ad that onr Eevolntionarj F.the'^r'nlSdr 
enmnenttion of gtje.anoe. for wMoh, in th. Beckration 5 lideneS 
™' 7 ''3'?r?i''=' ?° '"8" ""^ "y illegianca to the Sh 
orown alleged that the eiti«in. of a «.!«, proTiSoe were^ deiriS S 
the prmlege of this writ The, not only eon.idered iS VS fcr « 
tat°il^S'th^.e" aeeomplished by a sang„ini.r, .nd prSS war' 
Strif ?>, ■ ' T^? i° S"^ ' "" Sovetnment of their own upon tS 
Shtbe^Znff,"'.,'"'!*'".?."' ''■"I"'! «>>"«■«■> •■■lowed wlS^wS 
SSLd- ?u' .J"''?""" »"i"en of Ihk oheri.h«i right, IhS 

fhriiySirr""'."?..? '_'■.«..";*«' ^^ te. .hat .he prifilL"'S 



." ; , , (.ousumHon oi the United Bfettes .hs 
Tk ^ AaSrw co»:p«s should never be suspended, excep.^in esi'es of 

S«ro?'™:T';' '''°^'?^p°™r'^•.'' "'«»'''»''• It Siho 

irameis ot our Sute cou8.itution, des ring to dirow additiona] s^fo 
fn°S™ .r"" "■* """'f- " «■•»«-<«■, fioorporSdTn .S.rc„SS: 
S hi. i» ■ 7 1?".?""'?""- ,^''«'' "» '•'Pondont took upon hS- 
.S Si?u '>'''«>»o'', be m«le a solemn oath to support ,Sd nSS- 
taiD both .hese eon.Mulions in all their purity and fore? fid Tel wtan 
he ,s oharged with , willful yiolation of one of the plalnat and ZS 
vit«l principle, they oontani. he seek, to insult thl d^Sed «b"2l 
by making a j«t of the accusation. I hope, sir, I have vtodic.lri S 
rhetoric olthk ,«-tiol. to the utisfaclion o? the ™n5e?t ° 

indisueShTlT' f fi""' '"'?.'S'' ■>' '.'■•> ■"■" of '■«»<»• c"y» I.,- 
Sn J^?S ",l ,. " '■<"»P'"« """•'y Of the Kberty of the c ti- 
Mn,— and notwithatandiug every Judge of the CironitCourt in the Stoto 
u, bonnd by h« o.lh of o«c. to i.sue'.uch a writ whJSv^ a p,„pS 
petition IS presented to him therefor, it by no means follows that he b,! 

npn the community, irrespective of his character, and resardlais of 
bis gmlt or the legality of his imprisonment ■egaruiess ot 

wriSof°i f ■"""•""""'L''"""' ™''" "• "■■■lilntion to isjua 
writ, of Woa rarj.i», upon the presentation of .ufSclent fact.; and hi. 
acton m relation to the prlmner, when brought before him s oleariv 
and defimtel, defined by Uw. Were it not so, there woulTbo „c co? 
taioty or elhcaey in our crimiiial code whatever. The corrupt Judee 
C?b. i""'}' ''"■.r" .i«oli-t»n., and those inclination, ffiluencel 
by the basest considerations, could with perfect imnunitj inlliot tbo 

foo'se i?to Sr T" ""."f *»«8 of ""'y. Ky »bitr.?iirt™S| 
:^T.i midst the worst of felons, reeking with the most revoltiuB 

and dangerous crimes. To gn^-d against .uSh a contingency ^„ch f 
dangerous a«,umplion of power by the cour^-it TproriSfTn ,hS 
hab^^ corpus act of this State that, P'oviueu in the 



coS'o?m'!,tl'tr^/tl^w ^"' 'I ^"'.t '■■'^''■■'l <■■ apposed criminal matter, the 
sZ, S SKS is 'f"' ?»" "• tr'»«" "ball te braaght naJer the p„,'. 
sions ot this aet shall not discharge him for any infanmliiy, imu/n^itntu or ir 

Agfua, sir, it is provided in the very next section that, 

When the offeiise ia clearly and flpeoiacally eet forth ia the warrant of mm- 

mitment, no evidence other than tb^ examination takea and nertmed th^'.^nf. 

shall be received tor or against the priaoj -eninea tiif^rp.,nt^ 
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been taken and certified according to law, in which case the c 
tratemavbeeiamined, if deairfldby thBpriBonerjaafflthec' 
the commitment was found ; and thereupon the court or magistrate shall proceed 
toljail discharge, or remand the prisoner, aa lie circumstances of the case mftj 
require! aad la the absence of all such et>ideiux the prisoner shall not be disehargul, 
Init may be bailed or remanded, according to the oircumstancee of the case. 

Now, eir, under these provisions of the statute, the duties of a Judge 
or court, before whom a prisoner may be brought on a writ of habeas 
itrrpM, are made so plain as to utterly preclude the poesibility of mis- 
take. _ 

He is first to examine the warrant of commitment : if that is suffi- 
ciently specific to notify him clearly of the charge resting against the 
accused, he is precluded from the right to examine any testimony for 
or against the prisoner, except that which is taken and certified with 
the warrant If, however, the committing magistrate has failed to re- 
duce the eTidence to writing and certify it according to law, tii« Judge 
before whom the prisoner is brought may, upon the application of the 
prisoner, examine the iMntmiHrn^ ma^isirafc as to the evidence upon which 
he found the commitment ; but be can only do this on the application 
of the prisoner; and if the prisoner do not desire it, the Judge can 
do no more than examine the warrant, and, if he is charged with a 
triable offense, bail him, or if the offense be not bailable, or sufficient 
bail be not oflered, commit him to jail. The statute is plain ; there is 



But, sir, our committing magistrates, as a general thing, are i 
Based in the various industrial avocations of life, and being u 
tomed to drafting legal documents, are not to be presumed to be at all 
times capable of doing so with perfect accuracy. Must every vUlaia 
charged with crime go unpunished because the magistrate before wboni 
he is examined fails to draft hia commitment with perfect formality T 
or even fails to certify his examination according to law ? By no means. 
The statute I have juat read clearly forbids it; yet, notwithstanding 
these positive enactments of law, it is charged m the tenth article, and 
I expect it to be clearly proven that, on the 9th day of January, 1859, 
this respondent, willftilly disregarding these plain provisions of the 
Btatute, and reckless of the good order and welfare ot community, 
discharged from the custody of the Sheriff of Stoddard county a man 
who had been arrested and found guilty of grand larceny, simply ujMm 
the pretense of an informality in the warrant of commitment by which 
he was held in custody by the officer; and more, that even this pretext 
was groundless ; that the Sheriff, or Deputy Sheriff, Mr. John J. Jack- 
eon I believe it was. held the prisoner by virtue of a regular warrant 
of commitment, sufficient in every particuUr, and clearly and specifi- 
cally setting forth the crime of which he was charged, a copy of which 
was not only exhibited to the respondent by Mr, Tyrell, when he 
presented the petition for a writ of habeas corpus, but also by Mr. 
Jackson, in his return to the writ You will be shown, by the very 
order discharging Maine from custody, that the respondent did not 
predicate that discharge upon a want of reasonable grounds to beheve 
the prisoner guilty, but simply upon a pretended omission or mistake 
of the magistrate before whom he was examined. But this is not all, 
sir It will be shown that upon the very same day the respondent, m 
open violation of law, turned loose upon that community another felon, 
who had been examined and committed in default of bail. I feel as- 
sured sir, that the circumstances attending this last case wilt preclude 
every'other conclusion than that the respondent acted willfully and 
maliciously corruptly. 
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takm Kw™ "r"."' "'■': "."'"e" 0' P-'i-e »uol.rfeit money, 
S,7.1™ 5 ,t '? ;' '•■f»'"te. ••"> eiammed. Upon th. oof 

clomn of the ei«m,u,l,„„, iho maBi,tr.l, was of opimon thero «°o 

™™^? ,1.*'°'!. i°S"i",T" ■■"» S""'?' ""• '"M ">'" to bril In the 
Eit ,? Jf linndpod doltoi Jot dnmng to i^ord him mery oppo,: 
:? M* '!?!";"' t""'! '• Pl™<l lin In tte keeping of Mr. Cryts, Si- 
^M- ? J" ^J'°l¥' "■ ^ ■«'"'«* "■"" 1" ««' <i»? •' ton o'clock 
at wkieh hour he determined to dehyer him, with , proier warrant SS 

?^» if . r' "' '"■ » "■rS,"n~'i, kowever, the rapondent i..nS 
L J » iff '"^ f"i <>'■*"««<' '!■• primer, »i!i « /,;; i,>»,t 
.warrant of oommifmenl and the oiaminatiom. But what aakS 
tt«o«e.tJi more jUrmg, Mr Cryt. proonred the examination."! 
oommilnient, brought than and pro.onted them to re.pondent before 
hel^ad d»obarg,d th.pri.oner, and he refn.ed to look at them bnf 

£.To°ni°S."i ""T"' "?^.lf" •" '"'■ «"'"■ '"»•" ""• ■"""S 

looao, to curse the country with the cnmmioo .,« „r »j.]:,: — i „.■ 



lc™o t^T..™ tr ^ T' '='?'''";'="> <" ms guni, turned the acound 
lomo, to curse the couutiy with the commiasion of additional crime. 
th.t;r,il°""i?,»?/."?"i"?l''»"-'"«'»'»*i»P™»nti 



1 cannot oouiutontly with what yet remain, for mo to do in presenting- 
lh» ca.o to you, dilato upon the outrageous oharaotor of the " nS 
charged mtti, article, or the eon«i,uence, of permitting it to go n" 
ohecked. HorwdllnowMlvort to the numerou. authoritie, I h". 
conlraat the unbeoommg leniency to criminal., the recklo.snea. of orhn? 
rt„ri™l"! J ""v' T',''."'t iK-e""'"? "1 for the enforcement of 
SiT J ." "■"■'•"todm hi. conduct before the grand lurv of 

Stoddard county, as .bown in the next article ; " J"ry oi 

fi.^/™i£-^^- /i^'.^' " *^''^"'* "^'^ ^°?°a -lad held at the town of Bloom 
5 1' T;S f' *;.?■• "."'"' °' "'"'•'•■S, •« He IMrd Monday of NoYiSS 

the graud jury, empaiineled and sworn for that pn^int^^i .f -j i i™, °^ 

tr,;«.^fl™^ >. ■ /""' ^^"^^^ had gone lo Jefferson City and pretended to 

IKS' ;: ;a 'J to i? •' r ",?' ri "'^ <» »s° d'uSaf ys"?.; 
s;es mar"-,.? p~i=.i" Jr,''.t".'^d''ss ^ s 

Solomon d. Kitchen, b citizen of said county * iiBan 

And by appearing before the said grand jury, in their room whern fho^ 1-„^ 

Sir, throughout thi. entire catologue of di.gu.ting and disgraceful 
malversations m office, none strike, me as more deteatahle oi !i^„ 
ous than thij. Certainly no spoctael. more hu3li.£™S aV." m. 
Ume more alarming, c«i be preaented to the palriolio'itiaen, than™ 
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of a Circuit Judge usiag his office — that office whieh of all others should 
exhibit the most spotless purity — that office to which all should look 
for safety and protection in the rights guarantied by law— ^ an engine 
of private vengeance, as a means of glutting his fieadish hate, his 
demoniac malice against a personal enemy. How easily, too, he accom- 
plishes his diabolical design, and that without incurring the universal 
detestation his infamous conduct so justly merits. On the contrary, 
whilst he is cowardly assassinating the character of an unoffending citi- 
zen, he is applauded as a sealous advocate for the supremacy of the law 
he ruthlessly tramples beneath his unhallowed feet. In his public charge 
to the grand jury, in the presence of hundreds, he signalizes his victim 
by name ; or, by some damning inuendo more destructive to his reputa- 
tion, tells them he has been informed that certain facts exist, in relation 
to the conduct of the object of his vengeance, for which he should be 
indicted. He dilates upon the information until he is certain the pub- 
lic ear has caught the poison of his breath, and the unhappy man goes 
forth the object of a thousand fortive glances of suspicion, shunned 
and avoided by his former friends and neighbors as though he were in- 
fected with the deadly plagae. Not content with having set in motion 
the simoon of slander, whose baleful fires will blast the fair fame and 
■consume the happiness of his victim, he follows the grand jury to the 
privacy of their retirement. There, with the influenc* his position 
mwes him, by perverting the law and magnifying the facts, he succeeds 
in fixing upon the devoted object of his hate the imperishable odium of 
a public prosecution for a felony, — a disgrace that will poison his whole 
e^tence, and even survive the premature grave that opens its hospitable 
portals to hide his sorrows ; and when he beholds his weeping wife and 
little ones, left to wander through a friendless life with the leper-spot 
of suspicion upon them, with a chuckle of fiendish exultation be folds 
the "pure ermine of justice" about him and laughs, "ha I bal revenge 
is sweet." Hy Gtodl is there no help for this? May a Judge thus de- 
mean himself and there be no remedy? You must answer that ques- 
tion to your constituency. 

Sir, when Mr. Kitchen was employed by the County Court of Stod- 
dard county to visit this city on business for that county, — when he 
had spent his time and money in its service, and had accepted pay for 
his time and reimbursement of the money he had paid out for the 
county, — Argus, with his hundred eyes, could not have been more 
watchful than this respondent He could permit his zeal for the m^csty 
of the criminal code not only to induce him to condescend to the level 
of a common informer, but to violate the law both in the manner and 
substance of his charge to the grand jury. But how different was his 
conduct at the November term, 1857^ of the Butler Circuit Court, when 
he refused to prefer charges against the Clerk and suspend him^ from 
office and appoint a temporary Clerk in his place, notwithstanding he 
knew the Clerk was in a state of total drunkenness, ani^in the entire 
neglect of every duty of his office. Sir, if you will read the twenty- 
first section of the "act regulating Clerks," you will find that any Clerk, 
willfully neglecting any duty of his office, shall be deemed guilty of a 
misdemeanor in office. Bead the very nest section, and you will see 
that is the duty of the Judge or court, when he has reason to believe of 
his own knowledge that a Clerk has been guilty of any misdemeanor in 
office, to gi^e information to the Attorney General of the charges 
against the Clerk, suspend him from office, and appoint a temporary 
Oerk in his place. Now, it is charged in the twelfth article, and we 
expect to establish it beyond a doubt, that the respondent knew ibis 
Clerk was guilty of a gross misdemeanor in office ; that he was com- 
pletely intoxicated, and not present at all to keep the minutes of the 
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s«,ion of the p.p«. ^SS-riSifSjrf 5°°"' ""*„'"' P"- 
terai i Mid »hm taTOrr3.M^™- • . '' """•W" •' that 

u.d that the oicmi h,|„e f" Ihl.TJkS 1 V™''' '• P'"'«'»«d; 
.Wined u,„„ hi„ b, tfe"i2:,i'';'a;,'S M/B&t'.Ccr.*""" 
• OT.i/,ff», andiiwmlii, „ „■,« to turn hto' oi? 3' « Y'S'™ 
tl.sln,tmc»»„„faoorwimnllTn,,i;ctthl. Zf." "'"""I Sip, m 

cent of any wrong, but because Kb if T ■' T^ iP ?* ^<^"se ^e is mno- 

rs fci5°"*'.'=o?pt-i „„„. i, did sr~d'.rM:""K "°""' 



..v.'ST-,''?"'"?' Will rongi.o the ,„!„„, „] ,. 

save tde citation in my notes 7 '^ i ".o loit i mij 

MlKnoit. Yea, sir. Book flrat, oliapter s xt, .even Tl,ee„,i 
have in my hand I. divided by chap er., bnl not mrfio „ (, .' ' 5 
easy reference by that meana. ^^ i so as to i e of 

that au officer la l.ablafa) afnffelt.,, r «^ « '*■ And therefore it ia c^tuitt 
airacUyconTraJSthedilSoS hf, f '?"■'?> »•'? f"' ieing aThIn; 



•mount Of argumen. conld ST'heighfe'Mi'e tn5:„°iSio'n'", 
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Which this Senate would pegrf a Judge of the Cipcu.l Court who, t« 
preTent hi. deoi.ion. (tom heing reviewed, op to oppres. . p.rty ,nd 
aeorive him of his rights, would resort to such lueans to prevent hua 
S? gotUng Si, cnsetsi^ly hetore the Supreme Court .. th. ~P»n<l»' 
S ehfiged mth in the fUleenlh snd sixteenth article.. I need not «»y 
th.t, H the Judge, of the Circuit Courts are to be pertnitled thus to 
Sindbe held guillle..,-it they are to be hcen.ed to f.ljfy their 
Siri. .0 as to pFe-ent . ce with entirely diiterent leature. from the 
one actually trie^,— the provision of the constitution providing for the 
SabSme'nt of i Supilm. Court and the .tatul. '"e"!''™ * » °'J 
er. and duties are entirely nugatory : nay, .ir, it i. worse than u.elea 
S m:int«in such a tribunal at all,-l..rned, hone.t, and "■P-W". » J 
am proud to say those distinguished gentlemen aro who now do so much 
Kr to it. beich,-if paitil are to be proy.nled from bringing thei 
oausesfairlybeforeit, by a corrupt and officious Judge ,.„,;„,, 

But .ir there are i>me offen.es charged in the seventeenth article 
that deserve at least a passing notice ; and I feel eon.lrained to a.k the 
Slgence of the CourtwhUe I brieiiy direct attention to them. Lj 
the first phice, he i. charged with having vuited the grand jury, at 
the Su,? teSn, 1858, of the Stoddard Ciienit Court, during their re- 
lirement, whilst they wore con.idering of pre.entmenl., and ften and 
£erein.truoting them that playing cards J" wl"*?.. "i""^' "^• 
was not an indictable offense under the atatute to prohibit gammg. 

Mr PiBSOBS I would a.k whether you insLt that tile offiiuse charged 
in the first paragraph consists in entoring the grand jury room, or in 

tdving the charge after entering? 

Mr K»rr. I had intonded, after enumerating the act. charged in 
the article, to point out in what the illegality f Z\'Z'Ti2H 
thank yon for calling my attention particularly to the point in passmg, 
for I might have omittod something connected with il I bold m the 
fiit phSe, that the respondent was guilty of an olTense m "iting the 
3 iin-, in their retirement, for the purpose of instructing tbem a. 
fetheiidutiea He had no more r gh K^ ^ t ./I „ , 

instruct them as to the law, or thei u h n h h is to g m a 

petit jury room and give them i „ J I 

governing the particular case they m y un 

claim, ahio, that he misstated the h h n i, iT wn 

estimation, or at least would be if i w n i. „ „ ns 

that the grandjury was engaged in h u 8 . ", "^ ^ ^ ,y.'^ u „, 
the vpsnendent for that very identical oftense, wh h ^ ,., r^ 

thSt~KSrds for whisky, oysters, and so forth, did not constttuto 

"j ttt™"™ il not also charged that I said playing for money I 
Mr Kbott No, sir. You may have given such an instruction, but 
it is not so charged. In the second pkce, I maintain liat he wj. gui ty 
of an offense in telling the grand jury that they should not find an in- 
dictment against him^ for anytidng of which he "'ij' J? gj » 
Judge This instruction, in direct contravention of law, and revollmg 
to summon sense given not in the face of a scrutinizing public, but in 
SoTcrecvrfthe grand jury room and under the oircum.tances of 
nelonai iStetc", if of iilf • sufficient indication of corruption to 
SSnhimlnlhe estimation of every citisen of correct notion, of 
oSrdut, But the grand jury, in spito of hi. ehjrge to *« con'rig. 
find a bill igoinst the respondent and others for gambling. Oo» »> ™» 
Sartie. claiming a separate trial, is immediately arraigned , and u[»n 
fhiirikl the rcfpond'eut, by no means dispirited 'j; !»■/»">»« "m 
the grand jury room, takes op the cudgel, tor the defendant, corn- 
lint, upon tta evidence and'the nature of the ofien,., argues the 
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case ^d illustrates his position by a variety of illustrations, and finally 
pats the climax to hia outrageous misconduct by invading the province 
of the jury, taking possession of their consciences, and telUng them 
they should not find a general verdict,— that tfaey might find the facta 
but he would Uke upon himself to eay whether the defendant was 
guilty or not under the law; that finally, when the accommodating 
Circuit Attorney, who was indicted as "jmtkeps aimims," proposed to 
enter a mlk prosegui, he opposes no objection whatever. Now, sir, I 
aver that this conduct is not only disgraceful to the judicial character, 
but m direct violation of two plain provisions of the statutes. It haa 
always heen the custom of the English courts, and is customary for the 
courts of several of the States of this Union, to sum up and comment 
upon the evidence adduced hefore the jury ; but this practice bo 
fraught with wrong, or, to say the least, so dangerous to the rights of 
parties, has been wisely and justly condemned in our statute which 
expressly forhids a Judge to do so, and further provides that the court 
shaU not instruct the jury orally, but in writing, in order that he shall 
have no power to bias the law without being liahle to exposure. Yet, 
Bir, this respondent, in open defiance of provisions of law plain as it is 
pOTsible for human language to render them, permits his partiality and 
sohcitude for the cause of his friend to precipitate him into abuses of 
otficial authority not merely calculated to bring disgrace and the con 
tempt of all good men upon himself, but to bring the judiciary of the 
country into disrespect, obloquy, and derision. 

I will not enlarge upon the charges contained in the eighteenth arti- 
cle. If the bare recital of them does not send a thrill of horror through 
every bosom here, I despair of any power I possess as being capable 
under the most auspicious circumstances, of conveying any adequate 
impression of their atrocity. Yet, sir, to all these charges, exhibitiug 
an array of crime as various as diabolical ingenuity can invent, and as 
dark as human depravity can conceive, this respondent avers in answer 
that they are not sufficient in law to warrant an impeachment I He 
seeks to soften the honid aspect of this dark catalogue of crime by 
pvmg to it the milder appellations of errors, mntssiom, mistakes, and 
trregalaTities ; and concludes with the annunciation that, "by the con- 
stitution of Missouri, a Judge can only be impeached for misdemeanors 
m office, and those misdemeanors must first be declared, and thepenaJty 
affiled by an act of the Legislature." Here, sir, is the great point of 
the respondent It has been the burden of his defense since he made 
hia first appearance at this bar, that the House of Representatives could 
only impeach him for misdemeanors in office, and that such misdemean- 
ors should first be declared by statute ; in other words, that a Judge 
can only be impeached for a statutable offense, and that offense must 
relate to his official conduct It is said to be the prerogative of great 
men to differ ; and certainly, sir, there is a remarkable difference 
••etween this respondent and Mr. Story, Mr. Sergeant, and Mrf Eawle, 
mio have all given it as their opinion that, to constitute an impeachable 
offense, it need not be a statutable or even aa indictable one, but, on 
the contrary, that the greater number of offenses for which an officer 
may be impeached are such as are not indictable. These are denomina^ 
ted political offenses, and may consist of any misconduct tending to 
bring the offices of the country into obloquy and disrespect, or to 
dimimsh their adaptation to the objects they were designed to accom- 
plish. The involutions of society are so intricate and numerous, and 
the variety of forms this species of misconduct may assume is so great, 
that it IS impossible to define them by statutory enactment, and conse- 
quently It has never been attempted by our Legislatures. For these 
n officer may be impeached, whilst he cannot be indicted 
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For instance, under the constitution of the United States, certain Fede- 
ral officers may be impeached for " bribery, treason, or other high 
crimes and misdemeanors," There is no law of the Federal government 
under which a man may be indicted for di'unkenness or profano swear- 
ing, even though he be a Judge upon the bench ; yet a Judge has been 
Huccessfully impeached before the Senate of the United States, and 
broken of his office, for these very offenses. I allude to the case of 
Judge Pickering, with which every member of this court is doubtless 
familiar. 

Again, sir, if the doctrine laid down by the respondent is true, that a, 
Judge can only be impeached for offenses committed in the discharge 
of his official duties, he can leave the bench and go upon the street, 
and there, without cause or provocation, blow out the brains of an un- 
offending citizen ; he may steal his neighbor's horse, or lay his dwelling 
in ruins vrith the incendiary's brand, and you cannot impeach him, 
because he didn't commit the murder, theft, or arson, in the discharge 
of his official duties 1 The process of impeachment in this country is 
merely to remove a man from office, and to disqualify him from holding 
office,— -and it is the only process by which some officers can be removed 
from office; and if you can only impeach such as have been guilty of 
some official misconduct, you may have your judiciary polluted with 
murder, arson, theft, robbery, and every other deecription of wllainy 
you can imagine, without the power of correcting the evill I must 
reaUy ask pardon of Court for pretending to combat a position so 
ridiculously absurd. 

Bat, sir, grant the respondent the fuli benefit of his position, — admit 
tiiat a Judge can only be impeached for official misconduct, — and I am 
prepared to show, not only by the common law authorities which 1 have 
now here before me, but by the statutes of the State, that in every arti- 
cle he is accused of one or more offenses — statutable, indictableoiienses, 
if you please — for which, if established, he should be hurled in disgrace 
from the seat he has so foully polluted Read the sixteenth section of 
the sixth article of the act concerning crimes and their punishments : 

Every peraon holding or exerciaing any office or public trust, who shall be 
guilty of willful and malieioua oppreaaion, partiality, miBconduct, or abuae of 
authority in hie offioia! capacity or under color of hie office, shall on conviction 
be punished by imprisonment in a county jail for a term not exceeding one 
year, end fine not exceeding one thousand dollars. 

So, sir, wherever this respondent is accused of willful and malicious 
oppression, — wherever he is accused of partiality,— wherever he is ac- 
cused of abuse of authority under color of his office, — wherever he is 
accused of any official misconduct, he is accused of an indictable, 
statutable offense, for which, according to his own showing, he is properly 
impeached at this bar. 

Sir, the House of Representatives have discharged their duty in rela- 
tion to this (natter. They investigated the charge here Submitted to 
you, calmly and dispassionately, as honest, earnest men, in full view of 
the obligation under which they rested to themselves and their country, 
and deliberately determined that this respondent should be put upon 
his trial for the offenses I have enumerated. In doing so, they enter- 
ttnned the highest confidence that this distinguished tribunal would 
receive this cause in a spirit commensurate with its importance, and in- 
vestigate it with that dignity, ability, and justice you are known to 
possess; and I am satisfied this Court will justily this distinguished 
confidence upon the part of the House of Kepresentatives, by doing 
full and complete justice both to the State and to the respondent ; tha^ 
if the respondent is guilty, whatever may be his position or influence 
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in the social circle, you will strip him of the robes of office he has pol- 
luted ; if innocent, you will give him the plaudit, " well done, thou good 
and faithful servant," — there is no spot in thee. 

The opening speech of Mr. Knott haring been concluded, on motion 
of Sekatob Scott, the Court adjourned. 



Weditesdat, June 8, 1859. 

The Court met at 8 o'clock, and was opened by proclamation. 

The managers and respondent attended. 

Sknatob Wiisos moved a call of the Senate, which was ordered, and 
the following named Senators were noted as being absent without leave : 
Messrs. Fox, Hyer, Johnson, Jones, Rains, Eobinson, Thompson and 
Watkins. 

Several of the absentees appearing directly after the call, on motion of 
Senator Wilson, further proceedings under the call were dispensed with, 

Mr, President. Are the parties ready to proceed in the examination 
of witnesses ? 

Judge Jacksos. In my list of witnesses are J. Proc. Knott and Chas. 
H. Hardin. As a rule has been adopted requiring the exclusion of all 
my witnesses while the State's witnesses are on the stand, and as the 
managers themselves urged this rule, I can only ask that it be enforced, 
and they be excluded. It is for the Senate to say whether it will enforce 
its rule. I cannot be held responsible for a violation of the rule if the 
Senate permits it after I call attention to the fact that any of my wit 
nesses are present 

Mr. PaBsmENT. I suppose the rule cannot be held to apply to the 
managers sent here by the House of Eepreseotatives. 

Senator Scott. I concur with the opinion expressed by the Chair. 
Messrs. Knott and Hardin are not here by virtue of any process, by 
Bubpena or otherwise, of this Court. They are here in discharge of a 
duty imposed upon them by the House of Representatives, and the Sen- 
ate has no power to expel them, although it may have adopted a rule on 
the subject which may seem to include them. If this Senate had the 
power and could be called ui>on in this way to exclude the managers, 
the ends of justice could be most readily defeated, and this trial would 
be a perfect farce. Senators might with the same propriety and by the 
same means be excluded from all participation in the trial. It is my 
opinion that this question ought not to have been raised here, and I 
hope it will not be urged. 

Senator Wilson. I agree, entirely, Mr. President, with the'senator 
&oni Buchanan, m the views he has just expressed. The rule adopted 
by the Senate for the exclusion of witnesses is of the same nature as the 
common ruling of courts of justice on the point, and could have no 
greater effect or operation. It certainly was never the practice to ex- 
clude attorneys of record from courts by means of a subpena. If the 
Senate were now to attempt an exclusion of the managers, it would seem 
that this body was in contempt of the coordinate branch of the Legisls/. 
ture. There can be but one opinion on this subject, and I hope it will 
be dropped, and the case proceed. 

Judge Jackson. It is no afiair of mine if the Senate cannot and v/Hl 
not enforce ite own rulings. The gentlemen have hud a trap, and it 
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turns out that they have caught themselves in it The position may be 
embarrassing to them, but it is no fault of mina 

Senator Paksons. Are Messrs. Knott and Hardin jour witnesses, 
Judge Jackson 7 

JnuGB Jacesok. Yes, sir. They have been subpenaed for me. And 
they have asked and obtained a rule for the exclusion of all the wit- 
nesses on both aides from the start. It is the first time I ever heard of 
such a course. It would be right, I admit, to separate the witnesses of 
the State, while they are giving testimony, and equally right to separate 
my witnesses when the time com^ for them to testify. That is the way 
the thing ia done in the eourte, and it's the way the Senate provided by 
rule at the start But the managers have altered it so as to exclude all 
the witnesses all the time, and if their own rule works hard with them, 
they have only themselves to blame. I merely ask for the operation of 
their own rule. If the Senate does not enforce it, I shall simply think 
it a hard case, and say, as I said before, that it would be better to go 
back to the rale at first adopted by the Senate, 

Senatob Goodlett. For the purpose of saving time, Mr, President, I 
ofier this resolution : 

Resolved, That the managera be escspted from the rule requiring the esclu- 

I do not hold that a resolution of this kind is necessary to except the 
managers, because I believe they are already expressly excepted by law. 
But there is no teUing to what length this and similar discussions may 
be spun out if some decisive action is not taken. 

Senators McFerran, McFarland and others, said that the resolution, 
was the unanimous sense of the Senate, and it was unnecessary to vote 
upon it ; whereupon it was withdrawn. 

Mr. Pebsidbnt, There being nothing before the Court, I presume we 
are ready to proceed with the examination of witnesses. 

Mr, Kkott, We are ready to proceed. 



M. H. Tybell called on the part of the Stat«, and examined by Mr. 
Knott; 

Question, Mr, Tyrell, where do you reside? 

Answer, In Bloomfield, Stoddard county, Missouri. 

Q. What is your profession? 

A. I am a lawyer. 

Q, Are you acquainted with Judge Jackson, and have you practiced 
in his courts? 

A. I am acquairtted with Judge Jackson, and have practiced in his 
courts. » 

Q, Were you present at a Circuit Court held by Judge Jackson in 
Bloomfield, commencing on the third Monday in May, 18,58? 

A, I was. 

Q. Were you present in that court during the proceedings in a case of 
mandamus against Jonas Eaker ? Did you witness the proceedings when 
the case was called 7 

A. T am not certain that I was present when the writ of mandamus 
issued, but I was present when Mr, Eaker was brought in by attachment, 
and I understood the attachment to have issued in consequence of his 
failure to make a return to the mandamus. 

Q, You will please state to the Court what you may know in relation 
to the acts and conduct of Judge Jackson upon that oi ' " 
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JpDGB JiCKSOK. I object. When any eTidence of the acts or doings 
of a court of record are sought to be used, no oral testimony is admis- 

Mr. EsoTT. Well, air, produce your authorities. We hold that there 
are thousands of matters which occur in a court of record, which are 
not matters of record, and which can be proved hy oral testimony. 

Judge Jackson. Are you through ? If so, I will proceed to make 
my concluding argument on the objection. 

Mr. Kjtott. My understanding of the rules governing the argument 
of objections to testimony is this : The party making an objection 
states hia reasons and cites the authorities and law upon which be relies 
in asking that his objection be sustained. The other party then an- 
swers ; and the objecting party is entitled to the conclusion without a 
right to introduce any new matter. Now, in the case in hand, if the 
respondent has any objection to the testimony sought to be elicited by 
the question proiMJunded to the witness, let him stato it distinctly and 
8pecifl(sitly, together with the authorities which he conceives will sup- 
port his position We will reply as wo think proper, and he can con- 
clude Such IS the rule and the operation of the rule in every court 
1 have ever known anything about, and such I presume is the rule 

Judge Jackbun I don't admit the right of the gentleman to pre- 
sciibe the manner in which 1 shall make my argument I am going to 
suit myself about that. I say that you can't offer oral testimony of the 
acts and doings of a court of record. Mr. Knott says I must not make 
this objection without the authorities. But authority for such a position 
as that is hardly needed. But if the Senate wants to have authorities, 
they are abundant 

Mr. KsoTT. If Judge Jackson will give way a moment, I propose to 
take the sense of the Senate in regard to this matter of opening and 
closing arguments. It would be as well to settle the matter at once, 
and prevent delay and dispute hereafter. 

Judge Jackson. I was proceeding to do just what Mr. Knott says he 
wants. I will rely upon the case of Bompart vs. Boyer, 8 voL Supremo 
Court Reports, page 234 Also a case in 12 Missouri Eeporte, page 598. 
I have stated my objection to the question. 

Mr. KsoTT. In order to prevent any future difficulty or miannder- 
atanding, I offer for the action of the Senate an order which I will 

Ordered, That whenever the managers or the respondent shall make ajiy ob- 
jection to the introduction of e,ny testimony, the admieaibility of evidence, or to 
any other proceeding whatever, during the trial, the party 90 objecting shall, ia 
his opening, state distinctly the grounds of anch objection, together with his 
authorities. The opptsite party shall then be heard in replj^, an* the party 
making the objection shall be entitled to conclude ; but in his conclusion he 
shall not be permitted to introduce any nen matter. 

After some little explanation, the foregoing order was made and en- 
tered on the record by the following vote : 

Ateb— Messrs. Brown, Byrne, Churchill, Coleman, Frazier, Goodlett, Halli- 
burton, Harris, Hedepeth, Horner, McFarland, MeFerran, Mcllvaine, Morris, 
Mewland, O'Neil, Peyton, Eains, Richardson, Scott, "Wilson, Wood, and 
Wrighl^aa. 

Nois— Messrs. Gullett, Fareona, and Vernon— 3. 

Absent— iloasra. Fox, Hyer, Johnson, Jones, Eobinson, Thompson, and 
Watkins. 
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Mr. Enott. That we may proceed in this matter regularly, I have 
reduced to writing the question to which Judge Jackaon objects aa 
follows : 

Question. State what oeeurred in court durmg the penilencT of the case of 
maciiamUB to Jonas Baker; aJ] the fects and ciroumBtannes you obaerTed touch- 
ing the behavior of the Judge and others conoerued in the okbo. 

To this question, (continued Mr. Knott,) we ask that the respondent 
state specifically his objections, and the grounds of it, with his authori- 
ties, under the rule just adopted by the Court. 

Jddob Jaoksoh. Well, I object to this question because it asks for 
oral testimony concerning my acts and doings fas a court Of suoh 
thiugs the only admissible evidence is the record. If they want any- 
thing of the kind, they must bring the record, I refer to the statutes. 
By reference to the twenty-third section of the "act to establish courts 
of record, and prescribe their powers and duties," it will be seen that a 
Circuit Court is a court of record, and in the twenty-fourth section a very 
full record of all the proceedings and rulings of such a court is provided 
for. Now let ub see what the Supreme Court has said in regard to evi- 
dence of doings of a court of record. I have referred to the case of 
Bompart vs. Boyer, in 8 Mo. Rep., page 234. I will read the opinion of 
Judge Tompiiins in that case : 

Pelagie Bojer sued Louis Bompart in the Court of Common Plaaa of St. Louis 
county, whore judgment being given for her, Bompart a.ppcaled ti " 

pellant were refused. 

The cMjurt, after the evidence waa given in, gave several ins , „. 

which were escepied to. After the jury had Tjrought in their verdict, the de- 
fendant moved the court for a new trial, for the usual reasons ; First, that the 
verdict ie againat evidence, and against the instructionB of the court; aad the 
court gave erroneous inatruetions, and refused the defendant's instruction a. 

In the first place, as these inatruetions given were not excepted to, and as 
the refusal to give the defendant's instructions waa not excepted^ to, it must not 
now be expected to reverse the judgment of the Court of Common Pleas on that 

Thero was much conflicting evidence, and all the instructions given by the 
court were hypothetical. 

It is impossible for this court to know what the jury believed. They miffht 
well have believed facts io justify their finding, under the inslruotiona of the 
court. The verdict of the jury appearing to be supported by the evidence in the 
cause, and no exceptions being taTten to the giving or refusing of instructions by 
the Court of Common Pleaa, the judgment must be affirmed. 

This case is not so directly in point as the one which follows it^ T 
believe I meant to read the following case, and will now do so. It is the 
caae of Medlin vs. Platte county : 

1. A., as principal, and J. and M., as aeouriiies, osecuted their nffle to Platte 

county, for money borrowed. It appeared, upon the trial, that the na^e of 
J., one of the securities, had been erased from the note, and M., the other 
security, offered to prove that the County Court of that county, while in 
session, verbally ordered the name of J. to be erased, without the consent of 
M. ffeld: That this evidence was inadmissible; that the records of the 
County Court are the evidence of their official acts ; and that all orders not 
entered of record, are extra-judicial and void, 

2. There is a distinction betweed the o&raiKJn and the spoliation of an instru- 

ment, as to the legal consequences. The first ia usually appl d to th t 
of the party entitled under the instrument, and imputes m fra d 
design, on his part, to change its effect j the other refera to th h d 

act of a stranger, and does not change the legal operation f h wr t g 
so long as the original remams legible, and, if it be a deed any t 
mains of the seal.^ 
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T0MPK1N3, Judge, delivered the op 

The State of Sfissouri sued Hall W 

The actiou was brought on an ids „, „„„„, 

two others promiaed to pay lo the State $500. There were sevorai counts in thn 
^i^nf'su^d^on'T^ fT^^} the plaintiff d^larod on the in=bumeSt of 
Z^S Thewoth.. ^ f '^asfnment, and in others as an unsealed 
writing, lue two other co-dsfendants being otherw ae disposed of a verdint 
and judgment went against Hall Medlia in stid eount, and tTtrverse it hf an 
pealed to this oourt. "- u", "jiu m raverse ii ce ap- 

.^^^^ !''",i.°^ ^^"9^°^"^^'"^' tl"^' '!'« instrument of writing sued on was 
given to the county of Platte for so much money borrowed Trnm it >w ihl 

i^M^A:^r, i^% ''J'"'. ^^ P^'^^'P^'' -d a'Sn Th^on^and 
w^ er^ present defendant, ware securities, and that Johnson's name 

and Johnsoii sign it, and that immediately after t£ey wont' to the lurt-hou'e 
dav or fw^Vr™ ",''i„'^''1"' ' *^^E ^« ""« Treasurer of the eouTty , Siat ^^ 
f^I, y. ? afterwards the note was handed to hinl by the Deputy Clerk, and 
that about a. week after he gave the Clerk of the County Court a re^ipt to/ JSd 
fh^k^th^^^"^' ?? ?'""'' ''^'*'' *'^' ^" reeolleotion is not distinct, but he 
thmksthenaroe of -Johnson was erased from said note at the time he receiyad it 
soA t,?,^i^« ^"■'''."^'' ^^^^^ ^^ "''*■"# ^"^^^ Treasurer, thought thairhn. 
sons name was not erased when he passed said writing to James H. Johnson 
W.^'^ftT'"' ^'' ^H F^^^"^ B/=ceeding to Johnson stated that he Ze? 
th^^fA ,T,'^^ of Johnson's name till le parted with the possess ionTand 
fmfnJ^ 1 ^'i'""/!''^*''^""'^"''''''' he parted with it. ^No oX- was 
found on the records of the County Court to aut&rize either the loan to Il^n 
onlhe security of Johnson and Medlin, or the erasure of the nam f St ,^h „' 
Johnson. j. jt pii u 

John B. Collier, a witness of the defendant, stated, that when said n m nt 
ot writing was accepted by the County Court of Platte county, he was m 
ber of that court ; tiat wficn the writing was handed to the court th m f 
the three maters were signed and affixed thereto; that he did not rec 11 h w 
i°r^d^ '^ reception by the court, it was until the name of J h n w 
f^t L V . •l'"'^^ "^ made accepting said Medlin and Johnson as u t ea 
for Alien, but they wore received verSally by the court. 

hTV I ■ ^T'^' ^^ '" '•P^° """■'■ ag'^'* verbally that h m f 

W *>fi'^''^° '-f^^' be erased from said note, and that it wall erased a. d gly 
^ittJn^^^^ "^ '"■'^ .T;'' .?'*^<*"' ^^ knowledge or consent f M df ^ 
This testimony was rejected by the Circuit Court, and the decision f th co t 
was excepted to. -" w u 

in^,?rii'*f^''*-^'°-^'''wf^'"'^'^''''="" Court, on the motion of the plaintiff 
mstructed the jury fliat the erasure of the name of Johnson could not release 
Medlm unless it were made by the order of the Co.int.v fl„„-. ^\.:i. ;„ ,„'r?r 



8 IS the substantial p«rt of four instructions demanded by the plaintif.. 

The defendant asked the four following instructions ; 

1. That if the name of the said Johnson has been erased from said wr!tinFflinr.B 
the execution and delivery thereof, it is incumbent on the plaintiff to nrove 
that It was done by accident or mistake, or by the consent of kedlin, and thit 
m the absence of such proof they must find for Medlin. 

2 That if the County Courtof Platte county, whilst in session Kave'leave fn 
said Johnson, or to any other person, to erase the immp of =i.;^ T^K^. ^ 



3. That If the Coanty Court of Piatte county, whilst in ee.aion, ordered Joh,, 
.on', name to he era.ei from the note, and the eraanro wa. m»l. n ™„„,i™", 

lin, whether that order wa. entered of record or not, and that it i. the dn^ of 
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i That if tte jury believe the name of said JohnBon has been erased from 
S&id note, since ita execution ami delivery to the plaintiff, and that it was done 
either liy the plaintiff, or by any other person than Medlin, and without his 
conBent, then the note aa to him is void, whether the erasure waa made with or 
■without the consent of the plaintiff. These instrnctione were refused, and ex- 
cepljons were taken to the decision of the court. 

A new trial waa moved for, for several reasons, whioii may be resolved into 
one— that the court refused to give the inatructionB. 

The defendant also moved in arrest of judgment. 

Even had the defendant stood on his demurrer to the declarations, (which he 
withdrew,) there could have been no reason to reverae the judgment for a 
miBioinder, Chitty, !n the first volume of his pleading, says, that debt on a 
bond, or other specialty, may be joined in the same action with debt ou simple 
contract. , , , , . i 

With regard to the instructions charged to have been erroneously given by 
the Circait Court, it may be observed, that, like other bodies corporate, and also 
like persons, it will be presumed to accept whatever is for its interest to receive, 
untilit in some way signifies its dissent; but it will be presumed to part with 
none of its rights till it has expressed its will on its records ; the evidence then 
offered i. e., flie teatimony of one of the Judgea, to prove that the several mem- 
bers of' that court, whileia session, assented to the erasure of Johnson's name, 
Ac waa inadmissible. The Judges of the County Court could express their as- 
sent to such an act on their record only ; and it will then only be in season for 
this court to decide wbethersuch an entry of assent can be made n»nc pro i«nc, 
when auch an entry shall have been made by the Connty Court, but no such 
entry being now made, this court must proceed as if it had never heard anything 
of the assent of the Judges in open court. ^ ,^ ,t 

The only queetion remaining, then, for this court to decide, la, wnetJier the 
instrument here sued on became void inooneequence of the eraeureof Johnson's 

In Greenleaf on Evidence, it is said, that the early deeiaious establish the 
ocneral proposition, that written instruments which are altered, in the legal 
sense of that term, are thereby made void. The grounds of thia doctrine are 
two-fold. The first is, that of public policy, to prevent fraud, by not permitting 
a man to take the chance of committing a fraud, without running any riak of 
losine by the event when it is detected. The other ia, to insure the identity of 
the instrument, and prevent the substitution of another, without tha privity of 

Atlistinction however, is to be observed, between the alteration and spoliation 
of»ninatrumBnt,aatothelBga] conseqaences. The t«rm alteration i a, at this 
day usuallyapplied to the act of the party entitled under the deed,, or matru- 
ment, and imports some fraud or improper design onhis part ta change the effect. 
But spoliation or mutilation of the instrument, not changing its legal operation, 
BO lonK as the original writing remains legible, and,if it boa deed, any trace of 
the seal remaina. If, by the unlawful act of a etrangBr,the deed is mutilated or 
defaced, BO that ita identity is gone, the law regards the act, so far as the rights 
of the parties to the inatmment are concerned, merely as the accidental destruc- 
tion of^primary evidence, compelling aresort to that which is secondary. Thus, 
if it he a deed, and the party would plead it, he cannot plead it with a profert, 
but the want of profert must be excused by an allegation that the deed, meaning 
its legal identity as a deed, haa been accidentally, and without the fault of the 
TMicty destroyed ; and whether it be a deed,orany other instrument, its originiil 
tenor must he substantiaUy shown, and the alteration or mutilation accounted 

"ihe olddoctiine/that every material alteration of a deed, even by a stranger, 
and without the privity of either party, avoided the deed, was strongly con- 
demned by Story, Judge, in United States vj. Spalding, (2 Mason, 478,) as re- 
Duenant to common senae and justice; as inflicting on an innocent party all tha 
foBSBS occasioned by mistake, by accident, by the wrongful acts of third persons, 
or by the providence of heaven; and which ought to have the support of un- 
broken authority, before a court of law was bo.und to surrender ita anthonty to 
what deserved no better name than a technical quibble.— See note to the same 
^^V'nder this law,' as declared in the authority cited, (and there are many others 
cited 1 the county cannot be called on to prove the erasure of Johnson's name. 
The Connty Court, the repreaentative of the county, haa entered up no order to 
tha* effect ; it has made no order even, commnndine its agent, the Treaaurer, to 
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■loeo; the Depulv Clerk, who dehyereii the writing sued on to the Trea«ar» 
Ea^TH he doea not believe that the eraBUr» -was made nhen he delivered the 
writing to the Treasurer, JohnaoQjiQd although Johnson saja ha believes tJie 
name was erased when he repeivod the mstrument from the Deputj Clerk vet 
the Treasurer wbu succeeded to Johnson testifies that the name was not erased 
as he believes, when the initniment of writing passed from his handa. More' 
BatiBfactory evidence could not be required of a person; but in this case the 
plaintiff 18 a body corporate, speaking by its record only, and none of its agents 
iaye authority to make such an erasure ; two of those agents testify that the 
writing nassed from them undefaced. 

But if those agenla ever had defaced this instrument of writing, their act 
could have been no other than the act of aatranger.they haviniinoauthoritv to 
do the a«t, and no interest in the money due by the writing. The note was 
then, admissible evidence, and the judgment muet he affirmed. ' 

Senators wil! see {continued Judge Ja«kBon) the application of this 
law without any comment from me. I will now turn to the case in 12 
Mo Reports, page 598. It is directly in point. It was here decided 
tbat what a court of record does is known alone by its record' ita 
domga and proceedings cannot be established by parol testimony " 
Judge Eyiand delivered the opinion of the Court, which I will read : 

This 
taten 
this court by wril 

From the record it appears that on the 23rd day of April, 1847, the plaintiff. 
James V. Milan, as adTministrator of the estate of Anthony Crockett, deceased 
caused a notice in writing to he served on the defendant, Biohard Pemberton, as 
the executor of Jane Wilcoi, deceased, informing him that on the first Monday, 
being the third day of May next, he, as administrator as aforesaid, would make 
Bpp icatoon to the County Court of said county for an allowance against tie 
estate of Jana Wilooi, deceased, on a note of wbich the following is a copy 
(Tiz;) " Twelve months after dale we or either of us promise lo pay Col An' 
thony Crockett, or order, two hundred dollars for value received Witness our 
hands and seal, this 3rd day of October, 1833. 

October, 1833 jANE WILCOX. 

Witness : A. Ckockrtt." 

At the July term of said County Court in 1847, judgment was rendered on 
this application for allowanceiu faver of thedefendant. The plaintiff appealed 
therelrom, and the proeeedmgs ware duly certified to the Circuit Court, and at 
Jjareh term, 1848, judgment in that court was again rendered in favor of de- 

From the evidence preserved in the bill of exceptions, it appears that Jane 
Wilcox being anxious to obtain the sum of $200, prepared the note of which 
the above is a copy, and applied to Col. Anthony Crockett for the loan of that 
B^. Uil. Anthony Crockett did not lend the money to her, but William E 
Crockett did, and took the note, which she had thus prepared aa above from 
her, from the payment, without any alteration ; that is, took the note payable 
to Col. Anthony Crockett, instead of to himself, being the note first prepared. 

Ihus the letter remained for several years. In lg38 Col. Anthony Crockett 
died. Jane Wilcoi died m the early part of the year 1843. Letters testament- 
ary were granted on her estate, dated 20th March, 1843, and notice calHne unon 
the creditors to eihibit their demands for allowance against her estate, wii fnlv 
Ch ifif. io pursuance of the statute in such ease provided, dated March 
aytJi, lb4f), and appeared on that day in the Jfissoun" Courier, a public news- 
paper. "^ 

This application for allowance was made at the May term, 1847, of Marion 
County Court, and notice Ibereof was served on the 23d day of April 1B47 after 
a lapse of more than /our years, from the date of the letters testamentary, and 
from the ijuhlication of the notice to creditors, Onthetrial in the Circuit Court, 
tne plaintiff, in order lo show that his claim waanot barred by the slatutewhioh 
reiiuim claims and demands to be exhibited within three years, proved " that 
on the Jth day of July, 1845, tie note now sued on was presented to lie 
bounty Court for allowance; that it was so presented at the instance of William 
K, Orocketti that Richard Pemberton, administrator of Jane Wilcox, the de- 
fendant, appeared therein before said court and waived notice, and several wit- 
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naasea wera examined to prove the aignatiire of the said Wilcox, but not being 
able to prare the signature, the attorney, John D. S. Dryden, suffered a ocnauit, 
aad withdrew the claim j that no trace of said proi:eediiig b^ore the Cownty Court 
appears of record." 

The defendant objected t» all the evidence teaching the presentation of said 
claim to the County Court i but the court overruled the objection and hosrd the 
evidence, and the defendant excepted to this opinion of the court. The plain- 
tiff showed his letters of administration granlied on the estate of Col. Anthony 
Crockett, deceased, dated 23rd day of November, 1846, eight years after the 
death of said Crockett. 

The plaintiff moved the court to decide, that if it appeared from the evidence 
in the cause that the note sued on waa presented for allowance to the Couuty 
Court in July, 1845, and that Peraberton, as administrator of Wilcoi, appeared 
there, and waived notice of the demand ; aud the claim waa suhaequently with- 
drawn ; that this ooufltituted a legal exhibition of the demand. Ilat the limi- 
tation of three yesrs did not commence running till the date of the letters of 
administration on Anthony Crockett's estate ; and that an administrator is not 
barred by the statute of limitationa. All of which the court overruled: the 
plaintiff excepted. The court found a ver let f r d fendant. The plaintiff 
moved to set aside the verdict and grant h m a new al, which the court 
overruled; and now plaintiff seeks to reverse tb s judguent of the Cironit 

In our stetuies concerning executors and adm nistrators article 4tb, sections 
6, 8, 12, 13, and 14, we shall find what the liw conten plal«9 aa an exhibition of 
a demand. Section 6th ia in these words: E ery person may exhibit his de- 
mand against sueh estate by serving upon the exec itoror adn inietrator a notice 
iu writing, stating the nature and amount f h s cla m w th a copy of the in- 

elaim shall be considered legally exhibited from the t me of serving such 

Section B. "Every 
mauds thua exhibited. 
Court every year, at the term at which 

Section 12. "Every person desiring to establ ah a den and against any 
estate, shall deliver to the executor or adm n strat r a wr tten notice, containing 
Bi copy of the instrument of writing or a o unt on whi h t is founded, and 
statmg Uiat he wiU present the same for allowance at the next term of the 
County Court." 

Section 13. "Such notice shall be served on the executor or administrator 
ten days before tJie beginning of such term of the court, and may be served by 
any Sheriff or Constable, or by any competent witness, who shall make affidavit 

Section 14. " The executor or administrator may appear in open court and 
waive the service of any such notice." 

From the testimony in thia case, it is apparant that the plaintiff relied upon 
■what was done by him under the last cited clause of the statute. He prsved 
before the court, that he had offered this claim for allowance in the County 
Court at July term, 1645, and that the defendant waived the notice in open 
court. That the claim was not sufficiently proved and was withdrawn. TSere 
was an objection to this proof by parol ; there was no trace of any such pro- 
ceeding on the record of the County Court. The t^timony was offered before 
the court, and as there was no jury, it was right and proper Sk the court lo 
hear the testimony first before it could determine upon its legality. The eifect 
of thia testimony, its admissibility, its competency, were brought before the court 
by the plaintiff's instruction. We have no doubt that such evidence was im- 

E roper; it waa entirely inadmissible. Ho case has been found, where a party 
as been permitted \o prove before one court of record what he did, what pro- 
ceedings were had and done before another court of record in a judicial investi- 
gation, by mere parol testimony. The acts, doings, judgments and proceeding 
of courts of record are known by the records of these courts. Such proceedings 
may often be amended; may be altered to suit the true state of facts; but there 
is always something to alter or amend by. Here there isan attempt not to alter 
or amend, but to make out a new subject matter altogether, and that too by the 
testimony of witnesses. It is admitted that there is no trace of any such 
proceeding as the one here proved by wituesses upon the records of the County 
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rJ^T>i^- "° •^""''' "/ "!- ^i'^/oS of notics butbjparal. Why does the fltatat« 
permit this waiver of notice only to be done in opeu court ' Bepanap it f h^.,^ 

Claim, naa ihib ivaiTer ot notice been ma^n i" nT.o.. 1 ^ ^-E . .1 

reoords of the court, or on the back of the no... .. on „„ , o^ri 01 

e .honld feel in.Uned to receive it u evidence ol^.ooh a: . 

, taliins it out of the statute of liffii- 
.,!,iSio""fS?-"'f ■""• "" ""."M™" <"••' !•. leial evid.Boe) of ony ooch 
L iil?'ii!!,..,l,^?5. cojiaequently the (Jirenit Court committed no error in refna- 



of the claim ai 






the instruotione first asked for by the piaintiif. 

.o» 00 ™„ — why the etotute of limitations should not run against ai 



ti.= „ 1 . p >f w-i^'"™ ?■ *'^°^^'i" fislit have presented Uiis claim against 
ae bona fide holder of the note, and the real owner. He loaned the money " 
ft?„,. b 3' *.K ■ • ™i!"l"e used the name of Anthony Croekelt „y tim" 
before his death m order to colteet this money ; and from the parol evIdetSe 
tvhich ... oHered, we see that in IMS, .flcr hi's 'd«ith, and l»fore adriMsi;" 
tion, was presented the uoto in the County Court. 

He waived arid delayed too long. The Cirouit Court committed no error in 
fbeTuSi^'eS'ifSS •" ""' " """"" "» "«»■' '" • -- "■-. •"■• 

I rely upon the laiv as decided by the .Supreme Court in these cases 
it leaves no room to question the propriety of my objection to the at^ 
tempt made here to prove by parol testimony my acts as » ootirt, in 
the face of the declaration of the Supreme Court that what a court of 
record does is known alone by It. record, and that its doing., and pi». 

S^.'.°,'Sr°,°fi I b r^'S •"I*"'' '••'i"™y- I shall leave the 
matter here till I hear from the managers. 

Mr. Krorr. May it pleaee the Court, I eau hardly deem the position, 
assumed by the respondent us worthy of a serious riply. It i. true that 
as long as a court keeps itself within the scope of its legitimate functions 
as a court, any sot or fact which is made a matter of record must be 
evidenced by the tecord But this principle can have no applioation in 
the present oasa The conduct of tfie Juilge in court, eoncSiin. which 
we are m,niring, is not a roatter of record It cannot properly be malo 
a matter of judicial record, and for this simple reaslnlt is not to be 
proved by record evidence Now, for instance. If the (iwt were In Issue 
whether a writ of mandamus to Jonas Baker had ever issued or if the 
iniiuiry was os to ivhat Judgment was entered by the court, there would 
be some point m the objecton of the reipondent. But we are investi- 
r J ? » fflatfer of a very different nature, the history of which could not 
be detailed m the record Wo want to know .omething of the eondnct 
of the Judge upon the bench— his demeanor, his bearing and language 
SuppoM, that m this or any other Stale a Judge were Impeached for L. 
nearing on the bench m a state of beastly intoxication, and thatjie hall 
been acting as Jndge^while In that disgraceful condition; would the fact 
that a statement ot that condition did not appear on the records of the 
. court estop the pro«jcution ? Will it be said that a Judge may arise In 
ba seal and ponr a volley of villainous vituperation upon the devoted 
herf of some unoffending party, and yet that the only evidence of the 
fact in a Court of Impeachment would be the rewird of the court where 
such a thing was done? I repeat that if the respondent had, by hi. an- 
swer or otherwise, put in issue the fact of the Issuing the maiidamu. wo 
would go to the record for proof on that point Nobody eonlroverls the 
position, and eveiy reasonable man must be confident, that a iudicial 
Fb'n?,°' ?° '•, P"""! alone by the record. But .uppo.e a charge of 
the obhteation of the record were under mvc.tigatiii; suppose tie 
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Judge was charged with burring it up—who will tell us that the only 
competent evidence must be found in that very recoi-d? Such a, thing 
is absurd in the extreme. The existence of a certain judgment, the filing 
of an answer, or demurrer, the disposition of the same— all such proceed- 
ings are made a part of the record, and to such the authorities cited by 
the respondent refer. But there are a thousand other matters which 
have BO place on the record ; and in a proceeding of this kind it becomes 
necessary to establish more or less of them. The facts alleged by us 
concerning the matters appearing of record are not controverted by the 
respondent; if they were, we would seek record proof. In the cases of 
Judges Peck and Chase, ail questions of this nature — concerning the 
conduct of the accused— wore mvestigattid by means of parol t^timony. 
In faot that is the only legitimate source of evidence on such points. In 
almost every impeachment case that ever occurred, it is not so much the 
irregularity of the action of the accused which has been complained of, 
as the malice involved in that irregularity; and the existence or non- 
existence of malice is the vital point upon which the bare record of judi- 
cial proceedings will generally be silent. To sustain the objection of the 
respondent in this instance would not only be a palpable violation of the 
plainest rules governing the admissibility of evidence, but would be a 
virtual denial of the right to impeach a Judge at all, for it would render 
a successful impeachment almost impossible. But I will leave my col- 
league to discuss this matter further if he sees proper. As for myself, I 
think it too plain for argument , 

Mr. Hareik. May it please the Court, I do not think it at all neces- 
sary to debate the question raised now by the respondentu He demands 
record evidence, and of what? There is nothing as to the record in- 
volved in the question propounded to the witness. We have alleged 
that he oppressed Judge Eaker willfully and maliciously. We desire to 
show his malevolence by his acts, and to this end the question is di- 
rected. It is true that the record is evidence of the facts appearing of 
record, and we expect to have use for such proof. We may even have 
to show that the records in some cases do not state facts, because they 
have been mutihited or falsified. But all that has nothing to do with 
the present testimony, to which I cannot see that there is the shadow 
of a sensible objection, I entirely concur with my colleague m the view 
expressed by him of the authorities cited by the respondent. Ihey 
establish the principle that a record fact must be proved by the record, 
and not by parol testunony. They go no farther, and they have no ap- 
plication to the case in hand. 

Sekator PiiBOKS. Before the respondent proceeds with his conclud- 
ing remarks on the question now before the Court, I would like to turn 
his attention to a question arising in my mind, and which I conceive has 
some bearing upon the matter in controversy. I find in the answer of 
the respondent, under the head of Article I, the following : 
' Mrst HewhollyandfullydenieBtliatattlieMaytermottlieCiroQitCourtof 
Stoddard, beeuD on the third Monday in May, 1868, in aaid county, in his offi- 
cial cawicityTor under color of his office, he did willfully and mBlioioualy con- 
duct himself in a manner highly oppreaaive »nd unjust to one Jonas Eaker. 

To specification /rs( of said artiele, said Albert Jackson nays that he did not 
desire to oppress and harriBS said Jonas Eaker, and did not nmlioioualy and un- 
iuatlv cause to be issued against said Eakar an attachment as for a criminal con- 
tempt ■ that, in his official capacity, he knew nothing about the manner in which 
said writ of mandamus had been eiecufed on said Baker, etc. 

Now the question I ask Judge Jaokson is, whether he intended by 
this to "set up the plea of W Hel record, or whether he only intended to 
negative the allegation of malice and oppression set forth in the articles 
of impeachment? 
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Judge Jackson. Yes, air. I will speak of that directly. I can't help 
but admit that 1 feel very much embarrassed, not so much by anything 
here to be done, as by the way the proceedings against me are conducted. 
Now, I am charged with official misconduct I have labored from the 
start to find out what official misconduct I am charged of being guilty 
of. The articles did not tell me, and nothing told me, and in the whole 
speech of Mr. Enotfc I was not told what official acta were complained of. 
It did come out, though, that this whole thing is founded upon a little 
section of the criminal code about misdemeanors in office. There it is 
held I am liable to indictment for misdemeanors in offica I don't sup. 
pose that any Judge would look at this little statute like Mr. Knott 
He advances the moat astounding doctrine. You Senators, for your of- 
ficia! acts, are indictable, according to Mr. Knott, But that is not all 
How would he prove you guilty of official misconduct ? Not by the stat- 
utes you pass— not by your journal of proceedings— but by oral testi- 
mony, lie would arraign you and prove by oral testimony all about 
your tone of voice, demeanor, and personal acta. He can do this just as 
well as he can irraign a court of record with oral testimony for 'official 
misconduct What are the official acta of a Judge ? Why, they are the 
doings, acts, and judgmenta that are recorded in tie records of the court. 
-Hut Mr. Knott says the acts he complains of are not in the record. That 
IS the truth at last. I knew all the time that it would turn out so ; it is 
not in the record. All these accusations are really about things that, 
were not official— personal and individual objections to ma Not a single 
witness and not a juror complains; but it is only some dissatisfied per- 
sons who dislike me personally, and they are brought up here to swear 
against me, m some mstances I doubt not for pay. Now the question 
IS, can you try me for things that are not official, and not on the record ' 
They want to go outside of the record to come at my tone of voice If 
I have been guilty of any improper, indecorous, or impolite conduct, I 
would not shrink from an investigation of it Guilty or not guOty I 
wouldn t shrink from an investigation, if I had a fair chance to defend! 
niyself But no man's conduct, let alone any Judge's, wiU stand a test 
ot this kmd, unless he knows beforehand what he must defend I 
shrink from such aninvestigation more than I would shrink from death 
But 1 have never had any fear of your proceedings. Outside of the wishes 
ot^ persons whom I know have been kind to me, I care nothing for this 
trial They want to bring persons here whom I know have been hired 
to swear against me to prove my conduct, I simply object that my offi- 
cial conduct IS all matter of record, and you have no jurisdiction of any 
charge against me, except official misconduct Now what is this charee? 
I will read it : * 

Article I. That, unmindful of the aaored obligfttion by which he atood bound 
to discharge the solemn duties of his office faithfully, impartfallv aad ™n«i« 
fj ^.■b'"' S^*^'^"!*T^!"' ™P«'-'«a«« «f ite trust reposed in him, us Jud™ of 
the t;ifteenth Jufieial Circuit io the State of MisaoarC the said AIb^?HSn 
at a Circuit Court bejun and held at the town of Bloomfield, within and for the 
county of Stoddard m the Bl^te of Missouri, on the third Monday in May A 
D. 18S8, (whweat the said Albert Jackson, by virtue of hia office aforesaid dw 
preside as Judge,) did willfully and maliciously conduct hiS in a manner 
highly oppressive and unjust to one Jonas Eaker, viz ; "'"uner 

First. The said Albert Jackson, desiring to harraaa and oUDresa fh? ooi^l T^..» 
Eaker,did,at the Circuit Court WeRaif.whcreaThrthe^sElbe^^^^^ 
presided as Judge, as aforesaid, cause an attachment to issue agaSst htaiS^ 
jaid Eaker as for a cr.mmal contempt, because said Eaker did not make ° tut 
i? tv h ■"""'V^TtL"'".,''', ■'"" Y^ ''"'^'" '"^"" 'ielivored to said Eaki b^t 
men? h^ LTfi.^^A^'' '^"""^ "^ '^^ ^'^Z'' "? ^i^"" "^ which aT^^h- 
ment ine said Jonas haker was arrested and held in pimfyvtir tnr ,.«,.„>.n t 
ma ,d,..ri toll; b, „ia itt.rt J,ik..n,. ".MiSffl. £, TZlSi^Zli 
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Eftker, atouW make return to the ct 

Bon well kiiowiiig that said -writ hai ^ _ 

Eaker, aud tbatTie was not in contempt for not answering therein. 

Secojid. In refusing to permit counsel for said Baiter to speak in his behalf, 
when thay proposed to show to the court that said writ of maodamua bad never 
been properly delivered to, or served upon him. 

Third, In peremptorily, and iu an oppressive, angry, and insulting manner, 
ordering the counsel of said Baker, to-wit, Bolemon G. Kitchen and William G. 
Phelan, to shut their moutlie and ait dawn, when they, in behalf of their said cli- 
ent, attempted to suggest an insufHoiency in the service of said writ of man- 
dsimus. 

Fourth. In depriving said Jonas Eaker of the benefit of counsel, and of the priv- 
ilege of speaking through such counsel in his own defense, as be had a lawful 
right tfl. 

Now, here they charge a breach of the " solemn duties " of my office. 
I will now read nay answer : 

Article I. The said Albert Jackson, Judge of the Fifteenth Judicial Circuit, 
saving and reserving to himself the benefit of all mistakes and irregularitiea 
which now exist, whioh have been or may be made, in any and al! the pro- 
■ceedingB, the proceedings heretofore had, or which may hereafter be had, and 
denying to the House of Representatives the right to alter, amend, modifv, or 
withdraw any part or portion of said articles, or at any time hereafter to exhibit 
any other or further articles of impeachment heroin ; for answer to ao much of 
Eaid articles as he deems it necessary for him to answer or respond to, says that: 

FiT-at. He wholly and fully denies that at the May term of the Circuit Court 
of Stoddard, begun on the third Monday in May, 1868, in said county, in bia 
official capacity, or under color of his office, he did willfully and ttialieiously 
conduct himself in a manner highly oppressive and unjust to one Jonas Eaker. 

To specification first of said article, said Albert Jackson says that he did not 
desire to oppress and harrass said Jonas Eaker, and did not maliciously and un- 
justly oauEB to be issued against said Eaker an attachment as for a criminal con- 
tempt; that, in his official aapaeity, he knew nothing about themanner in which 
said writ of mandamus had been esecutod on said Eaker. The said Eaker ad- 
mitted said writ had been sfTiwd on him, but refhsed to make return to said writ ; 
then an attachment was issued against said Eaker for contempt of court, by re- 
fusing to make a proper return on said writ, as will appear by the papers and 
record in relation thereto. 

For answer to specification seeoiirf, he says he did not refuse to hear counsel 
speak for said Eaker after his appearaiux, but when Eaker made return to the 
writ he was discharged from the attachment without a penalty ; does not know 
that said Eaker was in custody several hours ; thinks he was not ; but that he 
dame into court and asked for time to answer, which was granted. 

Third. Baid Jackson did not peremptorily, and in an insulting and oppressive 
manner, order the counsel of said Eaker, to wit, Solomon G. Kitchen and Wil- 
liam G. Phelan, to shut their mouths ; said Jackson did not know they were 
counsel for Eakor ; they said they were not, but claimed the right to appear as 
the next friend of the court. 

Foirth. Did not deprive said Eaker of counsel, and of the privilege of speak, 
ing through counsel, in his own defense. 

Said Jackson says that article first, and specifications 1, 2, 3, a,aA. 4, are insuffi- 
cient in law, and do not contain charges of^a nature and degree Miat would war- 
rant a conviction in an impeachment. The said Jackson has the right, by virtue 
of his office, to issue writs of mandamus to an inferior conrt, and enforce by 
attachment the return of every writ or process sent out of said Circuit Court. 

Now, I would ask how my ofBcial doings in this ease are to be inves- 
tigated ? The statutes provide that the decisions of the Supreme Court 
have the force of law, and must govern all similar cases. I have shown 
you that the Supreme Court has decided that the acts and doings of a 
court of record can be known only from the record. My acts and 
doings as a Circuit Judge can only be known then in that way, and you 
can't try me for anything else. But if the Supreme Court had not 
decided this way, the law of evideEce would be enough. I appeal to 
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every lawjer on this floor to know if it isn't the universal rule of law 
that the best evidence must always he produced. Now, what ia the hest 
evidence of the solemn acts of a court of record? Why the record 
Itself I am always ready to meet my record. Well, but they say if 
you did not do the things mentioned in the record in a smooth, silTery 
voice, we want to prove that by oral testimony. Well, I can't think jt 
matters to this Court whether I did or not But, saya Mr. Knott sup- 
pose the records were burnt up. WeU, if they were, there is a way to 
supply their loss. If the record is burnt up or destroyed, they can call 
m the Clerk and other ofBeers of the court to prove the loss and con- 
tents!. I here assert that all my official acls must appear on the record 
and do appear there. Ail acta not appearing there are individual, acts; 
and if these acta complained of were individual, and not judicial I am 
respoDsihle for them as an individual and not as a Judge. If I oppress- 
ed Eaker in this way, why didn't he bring .suit against me? I am not 
publicly answerable if I am not privately. But no, they couldn't annoy 
1™!?°?"^ by a private suit^ Besides, they didn't wish to become 
liable for costs. I have dwelt this long on this point because it is an 
important one in this trial I leave it now for the action of the 
Senate. 

The question to which Judge Jackson had objected was then decided 
pettment and proper by the following vote : 

■a'\7-^~^''^^^r- E''^^". Byrne, ChurehilJ, Coleman, FraiJier, Goodlett, GuUett, 
Halliburton, Harna, xiorner, McFarland, MoPerran, Mollvaine, O'Neil, Far' 
sonB, i'eykiu. Rains, Eichatdaoc, Scott, Thempson, Vernon, and Wrixhl^-22 
3S0ES— Messrs. Hedgpeth, Morrie, Newland, Wilson, and Wood— 5 
Ai-Knt—iieasTB. Fos, Hyer, Johnson, Jones, Robinson, and Watkiiia. 

iS proceeding to answer, 

Jddgb Jackson objected to the witness making any statement about 
the attachment The question he said was upon the mandamus. 

Ihe question was then re-read to the witness, and he answered as 
follows : 

Mr. Baker was brought into court by an officer, and the Judge in- 
lormed bim that he was in contempt for not making a return to the 
mandamus. I may as well state that I had no knowledge of the man- 
damus before this conversation between the Judge and Mr. Eaker, I 
had no knowledge of the original writ Eaker replied that he had 
never been served. Then followed some conversation between the 
Judge and Mr, Eaker in relation to the service, which I cannot repeat 
exactly. Mr. Eaker said in efiect, that only a copy of the writ had been 
given him, and that he had never seen the original. The Judga told 
him that he should have made a return anyhow. Some more conversar 
tion took place, when Mr. Kitchen and Mr. Phelan, I think, arose and 
attempted to address the court on the subject. Judge said it w^ not a 
case for argument; that it was not a case for counsel. One of them 
said something about appearing as the next friend of the court Judge 
Jackson ordered them to sit down, and to stop addressing the court 
They did so. After some time, Mr. Eaker stated that he would make a 
return on the copy of the writ of mandamus, or whatever it was, (I 
cannot state from my own knowledge the character of the instrument ) 
Mr. Eaker then went away somewhere, and that was the last I saw of 
it What further was done I cannot state. 

Q. What was the conduct or manner of Judge Jackson during this 

A, It was like that of any other Judge on the bench, or at least his 
usual conduct He was urbane as usual, and I saw no manifestation of 
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anger or ill-will until some pretty sharp words passed between Mr. 
Kitchen, Mr. Phelan, the court, and Mr. Eaker. Then they all four 
seemed to ha excited and angry, and the Judge spoke in a very harsh 
tone — not in his usual manner. He seemed very much provoked, very 
much out of temper, and I think he ordered them to shut their 
mouths. 

Q. You say you knew nothing about the original process in thia 
case? 

A. I knew nothing about it previously. My understanding was had 
from what took place after Mr. Eaker was brought in by attachment. 

Q. Did Messrs. Kitchen and PheJan appear as counsel for the re- 
spondent to the mandamus? 

A. They did. I do not recollect that they announced themselves as 
counsel, but from their proceedings one lawyer would understand an- 
other as doing thatt 

Judge Jacksoh. Didn't they say they ware not counsel m the 

A. Yes, they stated something to that effect 

Mr. Knott. That was after the Judge had informed them that it was 
not a case for argument, or in which counsel could appear? 
A. Yes, sir, it was after that. 
Q. Were you at the Wayne county Circuit Court, September terio. 



A. Hew_., 

Q. Were you present in court when the case of Limbarger vs. Powers 

A. I was there part of the time, and witnessed a portion of that trial ; 
cannot say that I witnessed it all. 

Q. Please state to the Court what you know in relation to that trial, 
and the conduct of Judge Jackson in connection with an application 
for a change of venue in the case. 

A. An application was made by one of the parties for a change of 
venue. Messrs. Fox and Pipkin, the counsel engaged in the cause, sug- 
gested Madison or some other county as convenient to all parties. 
Madison county adjoins Wayne. As to the other county, I am not cer- 
tain. It was in my mind at the time that it was not remote. Judge 
Jackson told the counsel that it was the province of the court to fix the 
county to which the cause should be sent. After some debate about the 
matter he sent it to Mississippi county. 

Q. In what part of the State is Mississippi county ? 

A. In the south-east^ 

Q. How far from the county seat of Wayne? 

A. I cannot state the exact distance; by the usual mode of travel it 
Is more than one hundred miles. *■ 

Q, Was this fact represented to the court? 

A. It was. Both parties protested against the case being sent there. 
Among other objections urged, 1 think Mr, Pipkin remarked that he 
couldn't attend the Mississippi court, and that if the case was sent there 
he would be compelled to abandon the cause of his client. Judge . 
Jackson remarked in reply that he believed there was counsel in Mis- 
sissippi county; that there was good counsel there, or something to that 

SEKAToa Parsons. I want to understand if the case was sent there 
ag^nst the consent of counsel on both sides ? 
Witness. It was objected to by both counsel. 
JcDOE Jackson. Who were the counsel engaged in the case ? 
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A. Mr. Fox and Mr. Pipkin. 

JcBOE Jacksos. Were they not both on the same side of the case ? 

A. That was not my understanding of the fact. 

Mr. KsoTT. What caae was this ? 

A. The case of Limbarger vs. Powers. 

Q. Were you present at a Circuit Court held for Dunltlin county, 
commencing on the second Monday of May, 1858, during the pendency 
of applications for change of venue in the cases of Smith vs. Cude, and 
of a certain road company vs. Moses Farrar ? 

A. I am not certain I was in court during the trial or evidence upon 
those cases, 

Q. Were you present at a Circuit Court in Butler county, held at Pop- 
lar Bluffs, in May, 1S58 ? 

A. I was. 

Q. Were you present at the trial of the case of Gibson vs. Dunn ? 

A. I do not remember that I was. 

Q. Well, Mr. Tyrell, state to the Court, if you please, what you may 
know in relation to a habeas corpus writ in the case of the State vs. 
John B. Maine, before Judge Jackson in January last? 

A. I drew the petition in that case. I presented it to Judge Jackson. 
The writ was issued, and the prisoner brought before the Judge by an 
ofBeer. I call him an officer; I presume ho was. His name was Sut- 
firm. The prisoner, John R Maine, was in his custody. The writ was 
served upon J. J. Jackson, the Deputy Sheriff of Stoddard county, who 
said the prisoner was in his custody. But he was in the actual manual 
custody of Sutfirm. He was brought before the Judge in my ofBee. 
Think at that time, according to the best of my recollection, the return 
to the writ showed no written examination of witness^ against the ac- 
cused. That at least was one of my reasons for suing out the writ, and 
as well as I recoUect, that was the character of the return. After tho 
return was made, J. J. Jackson came in and left the mittimus. I am 
not able to state precisely the facts. I never saw the prisoner until he 
was brought into the otfiee in custody of the officer, and I then talked 
to him for the first time pending the proceedings. Afterwards, or 
about this time, the Judge examined the mittimus, and pronounced it 
insufficientL 

[Judge Jackson here handed the witness a paper, requesting him to 
examine it, and proaouoce upon its authenticity. The managers de- 
manded an inspection of the paper before it was subjected to the ex- 
amination of the witness. Considerable discussion ensued, which is here 
omitted.] 

When the Deputy Sheriff came in, perhaps I wrote the return to tho 
writ for him. I believe it is my handwriting, signed James Dowdy, 
Sheriff, by J. J. Jackson, deputy. I could not state the exact nature of 
the return without looking at it I think it was as 1 have stated. 

Q. What reason was assigned by Judge Jackson for discharging the 
accused? » 

A. It was Bom© insufficienpy in the mittimus, but I am not able to say 
positively what it was. I remember distinctly hiSy remarking that the 
warrant was not sufficient, for the reason that the accused had been he- 
fore the Justice on a charge of larceny, but there was no showing that 
the Justice had found there'was sufficient reason to believe that an of- 
fense had been committed. I remember this, because one of the reasons 
I urged for the discharge of the prisoner was that the mittimus did not 
show that there had been an examination, and that the testimony was 
not reduced to writing. That is my recollection of it, and I only state 
the substance. The Judge said that such a defect might be cured ; 
that the point I urged concerning the absence of an examination would 
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not be good if the mittimus showed that the Justice had found there 
was sufficient reason for a commitmenL 

Q. Did the Judge make any rule or order upon the officer to produce 
the papers in the case, or any papers? 

A. He did not, that I know of. He may have done so. 

Q. Did he inquire if there had been an investigation of the facts of 
the cose by the Justice? 

A. He may have made such an inquiry, I am inclined to think he 
did. 

Q, Whatreply was made? 

Q. Did you detail the facts to the Judge? 

A. I did detail to him my understanding of them. I was counsel fof 
the accused. 

Q. Were you present when one Charles Russell was brought before 
Judge Jackson by writ of habeas corpus ? 

A. I was. "■ 

Q. When was that? 

A. It was on the same day— in the morning of the same day. 

Q. Detail if you please the facts in that case. 

A. As well as I can remsmber them. EusseU was arrested and 
brought before Jonas Eaker, a magistrate, the day before the occur- 
rences we have been speaking of An examination of the usual charac- 
ter was had, and at its eondusion. Judge Baker announced that he 
would commit the accused; or rather said he would hold him to bail 
He was asked to give the accused till 10 o'clock the next morning to get 
baal in the amount required. To this Judge Eaker assented, and the 
prisoner was placed in charge of the Constable, to hold till that time. 
That evening I presented to Judge Jackson a petition for a writ of har 
beas corpus; a writ was acooi-dingly issued, and returned served, at my 
office, the next morning. Cryts, the Constable, in whose custody the 
prisoner was, returned thft he held him by virtue of parol or verbal or- 
ders from^ the magistrate, Eaker. I do not remember that there was 
anything in the return about an examination. After some time, and 
considerable talk, the purport of which I cannot now state, I believe 
the return of the Constable was amended, or corrected, once or twice. 
Cryts went out, and after being gone a short time, brought in some par 
pers, and gave them to the Judge, or laid them before him. The Judge 
examined them, and I think I did the same. 

Q, What were those papers ? 

A. I think they were a mittimus and an original warrant for the ar- 
rest of the prisoner. 

Q, What did the Judge do with them ? 

A. Judge Jackson told the officer he was too late ; I think he added 
something to the effect that the papers brought in contradicted the re- 
turn made to the writ of habeas corpus; that the officer's acts contradic- 
ted his return, or something of that kind. " 

Q. Was the discharge of the prisoner before or after this ? 

A. It was afterwards. I remember that I was somewhat disturbed 
upon seeing the papers come in; it startled me somewhat, and I re- 
marked that it was too late after the return already made. 

Judge Jacksok. Hadn't the prisoner been discharged before the pa- 
pers came in ; and wasn't I engaged in writing out the discharge at the 
time? 

A. I am pretty clear, Judge, tliat tJie prisoner was not discharged 
until after the papers came in. 

JuDoE Jacksok. Didn't I discharge the man before, and simply wait 
to write the discharge with that of the other case ? 
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A Such IS not my recoUection ; I am pretty clear to the contrary 
Mr, EsoTT. How long before the discharge of both these men we 
the papers you speak of brought in ? 

A. It may have been half an hour, or an hour 

Q. Weil, what reason was assigned by the Judge for the disc 



it was that the return showed no cause for holding him 

T ?■ ^^ *^^ nature of the accusation against Eussell known to the 
Judge f 

I. j' J ^■^'^P was At least it was known to the Judge that the man 
had been before Judge Eaker on a charge of passing counterfeit half 
dollars, or of passing counterfeit money. On the evening before the 
discharge I may have stated the facts myself, when I presented the ne- 
tition. -^ '■ 

Q. I refer particularly to the facts of the arrest, the charge, the ex- 
ammation, and piaeing the prisoner in custody till he should procui'e 
bad. Were they detailed to the Judge ? 

A._ 1 am quite clear that all the facte concerning the case were com- 
municated to him. 

Q. Where was this?— the hearing upon the return to the writ, I 

A. In my office, in Bloomfield. 
h S"^^'^'^^'''^ ™^^ ^^^ examination before the committing magistrate 

A. Judge Eaker held his court in the same building. 

Q, Did Judge Jackson, when the return was made, inquire of the of- 
boer conoeroing the examination and commitment ? 

A. I thmk so. The Judge had a conversation with Cryts about the 
papers. 

Q. What was that conversation ? What did Cryts tell him ? 

JimoE JiOKHoy objected to this question, alleeing that it would elicit 
hearsay testunony. A short discussion ensued, during which the ques- 
tion was reduced to writing, as follows : 

Did the Constable, William F. Cryts, communicato to Judge Jackson 
the eircumstoces under and the authority by which he held the body 
of Charles Russell m custody? If so, what was it Mr. Cryts said to 
Judge Jackson m your presence and hearing ? 

The question was ruled to be proper by the foDowing vote : 

Ti''l?^^^'"-^'"4- ^^'*'?' ^y™^' C^'"-«'iiI'> Coleman, Fra^ier, Goodlett, Gullett, 
Hall.barton, Harris, Hedgpeth, Horner, M<;Farland, McFerran, Millvaine! 
;™''v=V^^"w-?' w'''/^"?°,'.' ^'■^y^''' Kains, RiohardBon, Scott, Thomp- 
fl(ra,VernOD,Wdaon, Wood, and Wnghi~-27. 

Noes — None. 

Absent— MeaavB, Fox, Hycr, Johnson, Jonas, Eotinaon, and WatkinB. 

WiTKEss. In the conversation I heard, Cryts stated, in substance, 
that he held EusseU by reason of a charge or order of Judge Eaker, 
before whom he was accused of passing counterfeit money. That was 
the substance of his communication ; I cannot give his words. At the 
time 1 had something to say about it myself, and was, in fact, a party to 
the conversation. Cryta had but little to say before he went out and 
brought m the papers. 

?■ Z^"- ^?'^ ^^^ accused was discharged after this? 

A. That is my impression. 

Q. Well, Mr. Tyrell, were 
held on the fourth Mondav 

A. I was. ■^ 
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Q. Were you present at the trial of one William Kinaey, on an indict- 
ment for grand larceny ? 

A I was present at that trial, 

Q Who acted as counsel for the defendant then ? 

A. Mr. Fox and Mr. Phelan ; I do not now recall the other counsel of 
the prisoner. . ^ . j. i.i_ » e 

Judge Jacksos here presented a paper to the Court ol the nature o! 
a bill of exceptions, excepUng to the ruling of the Court on the ques- 
tion above to which he had objected. . . , . ^, 

The managers opposed the filing of this bill of exceptions, talcing the 
ground that there was no law providing for any appeal from this Court, 
and asserting that it would be a useless expenditure of time to file ex- 
ceptions during the progress of the trial. , ^ j., ,. 

The question then being, shall the respondent be allowed to hie the 
paper ? the vote stood as follows : 

Ayes— Messca, Sullett, Hedgpeth, Morris, Newland, Scott, 'Wilaon, and 

JTOES— Messrs. Brown, Byrne, Churchill, Coleman, Frazier, Goodlett, HaUi- 
burtoD, H»iTi3, Homer, McFarland, MoFcrran, Mcllvai!.e, O'Neil, P-^aons, 
Peyton, Rains, RiohardsoQ, Bobinson, Thompson, Vernon, and Wrighl— 31. 

Abseat—Uea&TB. Fox, Hyer, Johnson, Jones, and Watkins. 

So the motion to file the paper was overruled, and the examination 
of the witness proceeded as follows : , ■ iv 

Q You will please state, Mr. Tyrell, what you know in relation to the 
demeanor of Judge Jackson during that trial— his conduct to counsel 
and parties— 30 far as you observed it. - i, ^ ■ i 

A The only things out of the regular and usual course of such trials 
that I observed, I will state: A witness for the prosecution was placed 
on the stand; one of defendant's counsel, (I cannot say which, though 
it was Mr Phelan, I think,) desired the witness to narrate the circum- 
stances to which he was testifying, slowly, in order that he might have 
an opportunity of writing them down. Judge Jackson said the witness 
was not brought there for the purpose of having his testimony written 
out, or something to that amount; he said the counsel, if they desired 
it could take the testimony down afterwards, or that he had no objec- 
tion to taking the testimony after the examination was concluded. 

Q Is it customary in your courts for counsel to save the testimony es 
it is delivered, or is it the practice to wait till the trial is concluded ? 

A I have seen a great many cases both ways. It is not usual, I be- 
lieve, in the eases of minor importance to write out the evidence as the 
trial progresses ; in important cases the other practice prevails. 

Q. Were you present throughout the trial of this Kmsey case? 

A. I was present most of the time. 

Q. You will please tell the Court what you observed of the deport- 
ment of the Judge and lawyers, during the argument. 

A. There was what I would call a considerable squabble^^ong them. 
There were many harsh words used on both sides. 

Q. Can you tell us what was said? 

A. I do not recollect. , -r j j 

Q. I will call your attention to what occurred between the J udge and. 
Mr. Fox, particularly. Were you present when Mr. Fox made his argu- 
ment to the jury? , , , . .^. v . 

A. 1 was. He was several times interrupted by the court, with harsh 
comments on his remarks. Finally the Judge ordered him to sit down, 
in a severe, imperious manner. 

Q. Was Mr. Fox in the discharge of his lawful duties as an attorneyf 

A. I so considered it. He was presenting the case of his client to 
the jury. 
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Q. What was his manaer, before interrupted ? 

A. It was certainly respectM, soher, and I saw no objection to it. 
When interrupted by the court, he retorted; and, as I said before, sharp 
words passed between them, which I could not pretend to give. 

Q. Did Mr. Fox sit down when oidered to do so ? 

A. He did. 

Q. Do you recollect, particularly, any remark made by him on the 



A. I do not. 

Q. Who was acting as Circuit Attorney at that time ? 
A. I think it was Mr. Woodsides — John E. Woodfiides. 
JcDOB Jacksok, Youaay.Mr. Tyrell, my jnanneron thiaoceaaionwas 
very hard or harsh; could you tell the Court in what the harshness con- 
aisted ? Was it in looks, words, tone, or what was it ? 

A. I cannot better describe it than by calling it harsh ; the word is 
English ; I suppose it is tmderstood. 

JuDRE .JiOKSos. Couldn't you tell us what it was ? Could you imitate 
my actions and looks then ? 

A. I could not undertake to do so. Your manner was imperious and 
commanding. 

Mr. Kkott. We would like to proceed with the examination of the 
witness without interruption. Mr. TyreU, were you present at the No- 
vember term of the Stoddard Circuit Court, 1858, pending the case of 
Guatavus Berrv ra. John Griffie ? 
A. I was. 

Q. Willyou please state the conduct of the Judge during the pen- 
dency of that suit, what he said and did, as succinctly as possible? 

A. I was one of defendants counsel in that case. It was, if I remem- 
ber rightly, an action for damages, and something was alleged about an 
«greement to work on land, and a breach of the contract A question 
was asked by counsel on the opposite side, in substance, as to who was 
the owner of the land in question. I objected to the question, and some 
discussion was had over it. I cannot now state the precise ruling of 
the court in regard to it, but the Judge about that time turned round, 
while I was excepting to the witness or attorney talking on the subject 
to the jury, and remarked that very likely the defendant had no inter- 
est in the land that he could convey. 1 objected to a,n instruction from 
the court in that form and manner, as improper and unfair, and received 
some harsh reply. The cause went on, but was several times inter- 
rupted by remarks from the Judge; and from the character of those 
remarks, it was very evident to the defendant and his counsel that the 
Judge had made up his mind in regard to the case, and that we could 
not have a fair trial I so remarked at the time. 

Judge Jackson. Didn't I order you to jail for it? If I didn't, I 
ought to have done so. 

WiTHBss. I do not wish to be understood as saying that I spoke to 
you of your prtjjudice at the time. 
Mr. Knott. Well, what was the result of the case ? 
A. The jury rendered a verdict for the plaintiff for considerably more 
than the petition asked. I filed a motion for a new trial, stating among 
other reasons in support of the motion, that the jury had been influ- 
enced by the remarks and comments of the court, in making up their 
verdict As to the remarka, I proposed to adduce the affidavit of my- 
self and others, to prove that the verdict was based on them. I will 
not be understood as saying that such affidavits were made; I merely 
proposed to take them in support of the motion. 'This motion, how- 
ever, was overruled, the court refusing to consider the affidavits. I then 
filed a motion in arrest of judgment. One of the reasons on which this 
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motion was based was, that the verdict was for more than the plaintiff 
had alleged to he da© him. Thia last motion was five or six days after 
the trial of the cause. It was oveiTuled. After this, the same day, or 
the day after, Mr. Bedford filed a motion to enter a remitter for the ex- 
cessive verdict ; hut before this was entered, I presented abill of excep- 
tions. The Judge signed it, hut not till after striking out of the bjll of 
exceptions apart of the reasons stated in the motion papers for a new 
trial and in arrest. 

Q. You say the Judge signed the bill of exceptions ? 

A. Yes, sir ; but I was compelled to strike out most of the reasons 
urged in the motion papers. 

Q. Was the evidence incorporated in your bill of exceptions 7 

A. It was not. I presented the evidence agreed upon by Mr. Bedford 
and myself, as the testimony had in the case. The Judge refused to 
examine the paper. I urged the matter upon him as well as I could, 
I called his attention to several points in the testimony which I thought 
he would recollect But he said that as he couldn't get up the whole 
t«timony, on account of there having been so much noise, or because 
he did not know what it all was, he would not sign any. 

Q. Did the testimony yon presented embody the tacts in evidence 
before the jury as they were detailed on the trial ? 

A. It did, sir. 

Q. And you say the court refused to look at, or examine it, and re- 
fused to let it become a part of the hill ''. 

A. He did so refuse. 

Q. I believe you stated that the counsel on both sides were agreed as 
to file correctness of this evidence ? 

A. If I did not, I say so now. 

Q. When did you say a motion to enter a remitter was filed ? 

A. I believe it was the next day. At any rate, it was after this time 
of which we have just been speaking. 

Q. What became of your case ? 

A. It is now pending before the Supreme Court. 

Q. Did you get the evidence before that court at all? 

A. We were not able to do so. 

Q. You will please explain the manner of preparing bills of exception 
in thecourtsof your circuit generally,— whether each exception is made 
the subject of a separate bill, drawn and signed at the time, or whether 
all the exceptions or points saved during the trial are embodied in a 
single bill and presented at the conclusion of the trial 

A. So far as my limited practjce has enabled me to observe, the ex- 
ceptions are generally all embodied together. In preparing a bill the 
attorneys usually refer to matters that they are not ableto introduce in 
brackets, writing, "here insert testimony," or, "here insert a certain 
motion," as a direction to the Clerk. The testimony is usually prepared 
separately, and signed separately by the Judge. This is^the practice 
so far as I have examined. 

Q. Were you present at the same term of the court when the case of 
Daugherty vs. Whitehead was tried ? 
A, I was. 

Senator Passoks desired to ask the witness a question before leaving 
the point upon which he had just been examined. The qu^tion pro- 
pounded was as follows ; 

What part of the bill of exceptions did the Judge require you to 
strike out ? 

A. Some of the reasons urged in support of the motions in arrest 
and for a new trial. By reasons, I mean causes assigned in the motion 
papers. 
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Senator Pahsoks. I wanted to know what the reasons were 

A. 1 can give them by refreshing my memory from papers in my poa- 

Jddue JiOKSoN objected to tiie witness being allowed to- read anv 
an^^Iir''^'t'""^ ^ """"^ '^^' ""^^^^ ^^ ^^^^''^ "^'■^ VfO''^ genuine 

Tha managers asserted the right of the witness to refresh his mem- 
ory by any private wntmg or memorandum of his own making 

JniKJE Jackson persisted in his objection, and after some exp&aations 
of the pomt presented by his objection by Senators Bichard^on, Scott, 
Wilson, and Goodlett, the question being, shall the respondent's object 
tion be orerruled ? the vote stood as follows : 

Noes— None. 

Abwnt-Keain. Fas, Hyer, Johnson, Jones, Eobmson, and Watkins. 

So the objection was overruled, and the witness having examined the 
papers as he desired, proceeded to answer aa follows ■ 
T A .u "^ "'^ reason^ stricken ont was that the jury had been mis- 
led hy the remark of the court, and by the testimony tending to show 
Who was thp owner of the land in question. Another, that this testi- 
mony should have been excluded. Another, that the jury were misled 
by remarks of the court I think, in the motion for an ^rest of judg 
ment I urged that the jury had given damages for more than the plain- 
titt claimed and that these damages were given on excluded matt«» I 
remember that 1 and others were of opinion at the time that the jury 
could not have based their excessive verdict on anything but the ex- 
eluded matter. I did not see how they had reached the amount with- 
out taking into account the excluded matter, 
Mr, Kkott, Did you argue these motions before the court with these 



A. I did. 

Judge Jacesos, You caU it argument, I supposa 

Mr. Kkott. How did the language or remarks of the court, which 
you have mentioned, occur ? In what stage of the trial were you then? 

A. The language of the court arose after some conversation between 
the counsel and the court about the right of the man, the defendant to 
convey the land. As I said before, I cannot repeat the exact words 
used, but he said that he didn't see that he (the defendant) was the 
tEfflt ^^'^ ^"^ '''^^^ ^ '^"'"^^ ^^ '*'■ =o"iething to 

«mk.lJl V""'' """^'TJ^I ^ "^." ^'f y"" ^y you offered to adduce 
nmrkV verdict of the jury wiis founded off this re- 

A, Yes, sir, I did offer to do so. I did not adduce the afBdavlts be- 
to "hearth^ ^^ ""^ ^'^'"^^**^ *''^0'" ^^^ "^ourt of a wish or willingness 
Q. And this matter was stricken out of the bill of exceptions? 

The hour of twelve having arrived, the Court adjourned till 3 o'clock 
on motion of Senator Bains, by the following vote, the ayes and noS 
having been demanded by Senator Morris: 

S"wo^!a^i^w'r!^ht-l^'' ■■^''' ^='"='8^^"' Thompson,' Veraon, mu 
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ITOES— Messrs. Byrne, Coleman, Horner, McFarland, McFerraji, 1 
Kewland, O'Neil, Parsons, and Eichardson— 1 0. 
Absent—Meant. Fox, Hyer, JobDaon, Jones, Robinaon, and Watkma. 



EVENING SESSION^- 

Wednesday, June 8, 1859. 

The Court met pursuant to adjournment. 

The managers and respondent attended, 

Sbsator EicHARiisoH moved a call of the Senate, when the following 
Senators were noted as being absent without leave : 

Messrs. Brown, ChurchiU, Colemao, Fox, Halliburton, Hyer, Johnson, 
Jones, McFerran, Parsons, Eains, Eobinson, Soott, Thompson, and 
Watkins. , 

Several of the absentees appearing, on motion of Senator Newland, 
further proceedings under the call were dispensed with, 

Joseph S. White, a witness on the part of the respondent, appeared, 
and was sworn and charged under the rule. 

The examination of Mr. M, H, Tyrbll on the part of the State was 
then resumed. 

Mr, Knott. Mr, Tyrell, I will call your attention to the cause Ot 
Daugherty vs. Whitehead, at the trial of which you say you were present, 
an* get you to state your knowledge in relation to that trial, and the 
conduct of Judge Jackson and the parties to it, respectively, while it 
was pending, 

A, I came into the case but a htUe time before the examination ot 
the witnesses was concluded : aU the knowledge I have in relation to 
the case was acquired after that time. The most I did was to prepare a 
bill of exceptions. First, however, I filed a motion for a new trial, 
which was overruled. I then filed a motion in arrest, which was also 
overruled. Then I tendered a bill of exceptions, which Judge Jackson 
declined signing till I struck out some of the grounds for one of the 
motions as they appeared in the motion pa^er. If I remember correctly, 
he had no objection to the motion paper in arrest, but objected to the 
motion paper for a new trial When the striking out was done to suit 
him, he signed the bill. . • 

Q. Did the bill of exceptions embody the reasons as urged m the 
argument of the motion for a new trial ? 

Q. You say he refused to sign the bill till several of the reasons urged 
were stricken out? ^ 

Q Mr Tyrell, there is one other matter that I wish to call your atten- 
tion to. You were present, 1 believe, at the last January tei-m of the 
Stoddard Circuit Court, Did you hear the charge ot the Judge to the 
grand jury at that time? ^ ^ r .i. ,■ 

A. I did hear the charge, or at least I was present part ot the time, 
and heard part of the charge, . 

Q Did you hear anything about a citizen of the county coming to 
thU city on business for the county, or anything said by the Judge m 
relation to such an event ? . . ,, , ^ ^t. «■ i, 

A I did. I distinctly heard some remarks m the charge to the ettect 
that he was informed some person had gone to Jefferson City as a pre- 
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tended agent for the county ; that this person had no right or authority 
to pretend to represent the county ; and that if the grand jury found 
from an mveatigation that such a thing had been done, and that the 
person alluded to had received pay for this, he had received money 
under false pretenses, the punishmeat for which was impriaonment in 
the penitentiary. 
Q. Did he in any manner designate the particular person alluded to ? 
A. Idontthmkhementionedanynamemthatconnection. Whether 
he mentioned any circumstances by which the grand jury would be 
enabled lo say who was meant, I do not now remember. I couldn't sav 
that he did not, nor that he did. ■' 

Q. Were you present at the Circuit Court held in Bioomfield in 
August last ? 
A. I was. 

Q. Were you in court when the case of the State vs. Orson Bartlett 
was tried or called? 

A. I was there. I was asked by Mr. Bartlett's counsel, I believe to 
take a part in the trial. A jury was empanneled. ' 

Q. Who was acting as Circuit Attorney at that time ? 
A. David G. Hicks was Circuit Attorney pro lem. After some cotiver- 
^tioQ between the Circuit Attorney and Mr. Kitchen, counsel for the 
defendant, the court stated that it was not necessary to state or areue 
such a case to the jury. ^ 

Q. What were the circumstances of the case? 

A. Bartlett, with others, was indicted for playing cards for something- 
1 cannot at this moment say what, positively. The Judge said he would 
not allow the jury to find a general verdict He went on to say that the 
ottense set forth m the mdictment was not statutory; that it was not the 
offense of gambling described in the statutes, or something to that ef- 
»t^i w^'L*^!i.l71 "f ^i' J^ ^"^ ^ general^ verdict, he should set it 

premiums 



aside. He said that playing cards under such circumstances v 
gambling, any more than the competition for the rewards or pre 
of agricultural societies and schools was gambling, and that ft waa not 
indictable. He spoke words of this meaning, and Dlustrated his position 
at some lenct.b. f v.. 



6 length, 

Q. Were his remarks in the form of writt-en instructions ? 
_ A. They were not. They were orally stated There were no written 
mstructions in the case, to my knowledge. 

Q. Well, what became of the case 7 

A. The Circuit Attorney, I think, entered a nolle prosequi, and there it 
ended. 

Q. Did he give any reason for entering the nolle f 

A. I do not remember that he did. 

Q. Was this an indictment against Orson Bartlett alone ? 
„.\^*"'^ ""*' according to my recollection, Isaac Brand, Dp,vid & 
ihcks, Bartlett, and Judge Jackson himself, were all presented in the 
same indictment. 

Q. What was the demeanor of the Judge while the case was before 
the court? Did he manifest any solicitude about it? 

A. I could hardly say, definitely. His language indicated that he was 
satefied that the facts stated in the indictment were not sufficient or 
did not constitute an offense, and he remarked, if I mistake not that it 
was useless to put the county to the expense of trying such cases or 
finding such biUs. I thought from his whole manner, that he seemed 
to think that there was something personal to himself in the finding of 
the bill. He disclaimed any personal interest, or, rather, said that ifhis 
own name was not mentioned in the same indictment, he would quash it 
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CROSS-eXAMINiTION I 



Q. Mr. Tyrell, how long have you resided in this State? 

A. I came to Missouri in the latter part of November, 1857, and have 
resided here ever since, except a short absence in Illinois last summer. 

4 Did you not leave the State once 7 „ , t, ^ ,r 

A- I left as I just stated; but I did not move out oi the btate. My 
family was hera _ 

Q. Did you not announce your intention to leave I 

A. I thmk perhaps I did. , - « . , 

Q. Didn't you leave when you announced your intention ot going t 

A. I did not. 

Q. Where did you see me iirst? 

A I think, Judge, that I first met you at Eipley Circuit Court, m ttie 
spring of '58. I have no recollection of seeing you before that time. 

Q. Didn't you come to that part of the State first? 

A, That mas the first court 1 attended. 

Q How many courts in the Fifteenth Circuit have you attended I 

A. One in Ripley, two in Butler, two regular and one special term m 
Stoddard, and one in Wayne 

Q. Have you ever been round the circuit ? 

A. Only in the counties I have mentioned. 

Q. What was the fii-st case you ever saw me try ? 

A. I do not recollect. 

Q. Were you an attorney in the Kinsey case at Ripley Circuit Court ! 

A. I was in the case, but not as an attorney. _ I had no license to prac- 
tice at that court; no license to practice in this SUte, I mean. 

Q. When did you get license? 

A. Got it sometime in the month of May, 185B. It is dated May 8, 
18.58, 1 believe. , , , „ 

q. When was the court in Eipley county held / 

A. I do not remember; I could easily ascertain, 

Q. Wasn't it the last Monday in April? , ^ ,. , 

A I could easily ascertain, so as to speak positively. 1 would not un- 
dertake to do so now, 

Q. Who were Mr. Kinsey's lawyers in the case you have been talking 

A. I think fchey were Mr. Fox, Mr. Kitchen, and Mr. Phelan. 

Q." Haven't you given testimony in relation to this matter before ? 

A. I have. , ^ . ^, „ 

Q Didn't you swear then that you were an attorney m the case ! 

[Mr. Hardin objected to the question. The objection was discussed, 
and finally withdrawn by Judge Jackson, to be stated difierently.] 

Q, I will ask you to look over that paper, (showing manuscnpt to wit- 
ness,) and see if you made that statement. 

A I will not say positively. I may have made it as iWs, and I may 
have made it with the addition of a single little word, which would ma- 
terially change the meaning of the paragraph. 

[Question repeated here several Umes in slightly modified form, elicit- 
ing the same reply substantially.] 

Q. Well, what had you to do with the Kinsey case ? 

A. I had nothing much to do with it. I expressed opmions on the 
points rendered, and perhaps did some writing; but 1 did not appear m 
TOurt as an attorney for Kinsey, simply because 1 did not have license 
at that time. 

Q. I understood you to say that 1 had told the witnesses in that case 
to go on, and had refused to let the counsel take down the testimony as 
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A. I doa't so remeoaber the fact. 

Q. Wasn't it that I told them they might have any reasonable time fcn 

[Question repeated, with same answer ] 

A, J referred to the harsh expressions u3ed by you 
A iToSi n° §"! t "? "J"^'"'? °' °," »' ">»■= '■'"I expression. > 
p.rfalS"en«gh';''jS£ 2„\"' ■"• ' """" " ' '•»»»»™<1 «!»» 

Q. Perhaps you could if you had any disposition to do so ■ come now 
f™'!*? T"'' ' 5™''!"'' J" '•« off » l>'"k 'kot or two by iay 5 

™Sh^.tdZr° "''"■'' "•"™"' "'■"'•■ "-"""s •'■•V?... 

A, I am not skilled in such practice. 

r t3 , u ■^^^ ^'"' "^^ ^"y ^a""? expressions? 

A. I think both of you did 

Q, Can you t^li us any of Mr. Fox's sJiarp expressions ? 

A. i don t remember them. 

Q. Are you certain that what I said was sharp ' 

A, I am well assured that it was. 
*h^ ^^"''*°,y°"*^™''*'ie'^"'ereanybluntexpression3used? Were 
~^^ '^t^^ "^ '^'^ "* the poin(^,.-ere they two^dged ? Haveyott 
ever seen a tn-angular expression 7 •'6 .lia.c jou 

n' w"n' ^"f"^'' ''^^^ question if required to do so 

^[. WeU, tell usif my expressions were improper? 

A, S^me of them were very improper, in my/udgment. 

y. Well, what were they? 

A. I have answered that 

Q. What did I say to Mr. Fox? 

A. I do not remember the expression used. I think you stoDned him 

a f^-^}"^^^'^ o^ three time^while he was speaking ^^ ™ 

til wSY^lsof '^'^^ "" "^^ '" ^^^ ^^^"^=^^ ^''-S- "f ^- •i- 

dutiJ '^''''' ^ """'^ "arguing his cause," instead of regular discharge of 

Q- Well, wasn't I in the discharge of my duties as Judge? ' 

A. Some imes you wer^at other tiines, in my judgment yo« were 

n is."'!"' *'" " "P'""" " 'o "bat you tbou.bli 
«. Why do you say that my conduct was improper? 
A. In saymg so, I only gaye my opinion. 

™ .'?"' "'■ ''"''"'"' '*""' "■» ««l«'>iat«d mandamus case. I believe 

Sd y" Set" ""' "■■""' •" "» "°» ^' <"»' ""' »">'» Sle 

O H™ P'oml when Mr Eakor was brought into court 

Q. How wa. be brought in 7 What was the stage of the case then 7 

A. I do not know of my own knowledge whether ho was brJr^^fl in 
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by an attacliinont, or how- I learned that, or rather inferred it, from 
the convereatioii which took place when he came m. 

Q Now, wasn't it that Mr, Kitchen and Mr. Phelart were hoth try mg 
to prevent an attachment from being issued, and wasn t this talk that 
TOU heard before the attachment was issued ? 

A I can't say when the attachment issued. 

o' Wasn't all the matter about issuing an attachment? 

A. I have stated the facts according to my best recollection and koowl- 

^^' Didn't tbey assert that there had been no service of the writ, and 
that there was no case in court? 

O' Well"dida't.I then ask them if they appeared as attorneys? 

A You did ask them if they appeared in that capacity. Ihey said 
they did not ; that they would not appear as attorneys. 

Q. Well, didn't one of them, or both, say he appeared as the next 
friend of the court? . 

A I think Mr. Kitchen used some expression like that , , ,, 

Q, Did you ever hear of an attorney appearing as next triend ot tne 

'^A^lt^'t say that I ever heard of such a proceeding before. 
q' Well, wasn't it after this that the attachment was lasued f 
a' I decline swearing upon facta not within my own knowledge. Ail 

that I know is that Mr. Eaker was brought mto court, and when his 

attorneys attempted to speak, yon said if he was not an court or not 

serv^ you would not hear an argument. I remember distinctly your 

saying 'that it was not a proper cause for argument. 
Q. Well, did 1 refuse to hear counsel after there was a case in court^ 
A. Idon'tknow. I only know ihat Mr. Baker was brought m by the 

offi(«pr before this conversation that I have related. .-,„.,, , . 

^wZlhZ any disposition on my part, before this difficulty about 

the argument, to oppress anybody ? ^^ ^i. i r *t. ..,i.t ^„,. 

A. I saw nothing in the beginning of the matter that I thought any 

one'could object to, on your part. .,„„;iu in ,-r.nrt 

O Did vou sav you were at the town of Greenville, in court, 

when the change of venue in the case of Limbarger ... Powers was 

awarded ? 

A I was there at that time. , ,. . „ 

Q Were you present when the matter was under discussion 7 
A. I was. T>o not know that I was there all the time, but think 

^ O^WeU wasn't Mr. Fox trying to have the case sent to a particular 
county, and wouldn't it have been wrong to have sent it just where he 
wanted it ? 

A I cannot answer. , „_ „ ,,r, , 

Q Well what is your opinion in regard to changes of^enue ? What 
ougikt to be the rule in regard to awarding them ? 

[Question objected to and withdrawn.] 

Q. How far is the county seat of Madison from Greenville ? 

A. I could not give the precise distance. It is caUed forty or forty- 
five miles, I believe. ^ r -.r- ■ ■ • ■> 

Q How far to the countj' seat of Mississippi / 

A. I cannot speak more positively about that ; I believe it is con- 
aiderablv over one hundred miles. ^, , , n 

Q. You don't know the distance from Greenville to Charleston ; 

Q.* Isn't the way to go there by Nigger Wool ? 
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Q- Where does Mr. Fox reside? 
^' nT*'"'^ "^ Madison county 
« J™ otlior lawjer, „ere in Iho osie ' 
notric'f"" ""*"""'•'■ There »aj h„e bee,, othe™. I do- 

seit .Est r "'°'' '"■" "" ■»» "• P->P«' -unty » h„e 

.I.no.tiios.ibl.tog.tZi'S,''''' ~»»"1.W .0 lh« it ,J 
O wt.Sf^-i'T' ■ ' ■"" '»■"' ■ometWog of Ihe kind 

sJceT,"'" " '" "»■»' '» ">« ' »» &». nnder'snoh eircn.v 
A. Perhaps it would 
Q. Were not Mr. Bedford »nd Mr. White emjloved in thi, e. . 

^A^ I»nnot,ert.i.. I think „„e, Mr. BTdSSrlTd^S^ h.th 

J^.. Were not Mr. Fo. .nd Mr Pipldn both on th. ..„e side of the 

eouVe'irMtEip;™",?;""" """■" "» "»™' "»«> »1 
B.df„rKd"'S;.''7hil^u's,7£tliS''?''-'' ■? ■"■ ' «<"■• Mr. 
^^^WtMrB.dfSdTSrSn^'rME.~Sounty,,.hois 
A. I have so understood 

?■ ftUnk'thevird"^'!"!""' ■»-"? " """"i" ™»lJ I 
n' V r i?^ ? adjoinmg counties. ^ 

y. llow far from the county seat of one to thnt „f .,, .u , 
A. I am unable to tell von TbinV f, ■ n^ ^'?'* °^^'''' ^ ' 
BloomSeld to K«.n.tt tbe'^eSunS, St of D,.1f '' "'j T^" "»»> 
beyond, adjoining Dunklin. Dnnkbn, and Pemiscot is 

o»?ooun?,T "' • '"'°'' "'«' ■" "•"■ '""""S ''"« Konnett toj^emis- 

rK^bdi"""'"-^^^^^^^^^ 

0-* fStoffirtTpi'ScS"'""''" » °" "■">- '" ™*.s 

ve4" .tpper"'' "'' "" "' ''"''■•*» " '!» '-f, I 'honghtit ,.. 

a Well, when would it be proper to send ^ eo«„ +^ _^ 

dredmrle. distant rather .haJto''Se'?or"ty''„"il""3ista.7°'' "' '»"■ 
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A I could only tell from a full knowledge of the facta. 

O I thoucht so, and if I thought I knew best, and sent a ciise to Mis- 
sisBipDi county, I reckon there would be no great harm m it. And now, 
if 3p^des, if both sides, were agreed to take the case to a particular 
ccuK'mte^d of the one'it waa sent to, what harm would be done ? 
Couldn't they, by consent, withdraw the application and take it where 

*''rM:?' Tnott protested against this manner of arguing the case with 
the witne"^ Judge Jacl^n defended his course for a time, and then 
proceeded with the cross-examination.] 

Well, Mr Tyrell, we will go to this GrifBe and Berry case, Oan 
you tell m'e who was the plaintiff's attorney iri that case ? 

A. I think it was Mr. Bedford. I am sure it was. 

O Who was on the other side? ,,- /^ m^ 

A. I have forgotten one of the defendant's attorneys. Mr. GrifBe 



;. Was there a jury in the case ? 
Q. Wereyouinthecaseatthecommencement? 
A. I think I was. 
Q. What was the action about 7 

A I think it was brought to recover damages, and there was an aiie- 
gaUon of the failure of aconveyance. There was somethmgin itabout 

* Q^Did the petition claim anythicg in relation to a conveyance ? 

A I am not certain that it did. But the matter or controversy about 
the conveyance was the principal question at issue on the trial. 
O Now Mr Tyrell, wasn't it all about an improvement/ 
A, Yes, sir, I believe it did in the end turn out to be an improvement 
matter. , , . - n. „.-„,') 

O Was there any instructions asked or given in me case r 
A I am not certain. I do not remember any written mstructions, 
q! Isn't it admissible, under the statutes, for a Judge to give instruc- 
tions to a jury 1 „ , ,v i 
A It is Wdly necessary for me to answer that , ■ , ;„ 
Q. What were the causes assignedin your motion ior a new trial m 

ttocase ?^ not remember all of them. Most of them were directed by 

you to be struck out . 

Q. Well, what reason did I give for doing so t 

A I do not remember that you gave any. _ ^. . -r . , ^^ 

Q Wasn't it that I objected to your moUon, showing that 1 had w- 

Jtcled^e iury when I lad not? Didn't it go on to say that the Judge 

nll^S the jmy, and didn't I tell you that I haA not instructed 

*^l''Tdo''n't think any sudi word was used in the moti<m paper. _ 

a Didn't I tell you that if I had instructed the jury, you must m- 
coroorate the instruction in your bill of exceptions/ 

Tlthi^b the expresdon misinstructed was not in the mohon papers 
at ail I think misdirected was the word used m that connection. 

O Well, what did that refer to? ^ , , . ^ . . 

A. To your words to the effect that the defendant had no interest m 
the land which he could convey. „ 

O Well, what else was there that you say I made you strike out / 

A An allegation that the jury haS been misled by testimony gomg 
to show that the defendant was not the owner of the land 

O And you say I overruled your motion for a new trial / 

a'. Yes, sir, yoa did; and the motion in arrest also. 
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A. I cannot testify ae to your thoughts. 

tw*n™°"" ' "" " " ■'"'''° "■"» "»" ™ • "oreno. b,- 

™2f„'„ Sfr' 2''"'*^..'° ";'', ■'»'• »' "•mination, and after some dis- 
cussion the Judge continued.] 

«. DM you say I refused to sign the testimony in this case tecause 
there was so much noise I couldn't hear it? tnis case ueeause 

A. Yott did give that as your re»«in for refusing to sign it 

cal^ridSiSSvtriLiLton ?*■••' '°~" "■ ""■ •»■ 

A. I think you did. 

Q. Well, was there much noise 1 

Mr'^T^l'lS^ Ck'"" i J*"^ testimony there was too much noisa 
Mr Kkott. "Whose duty was it to keep order ^' 
A. It was not mine. I was not the court. 

Judge Jackson. I'll ask you, Mr. Tyrelt, if you have ever seen me 
exercise arbitrary power— if you have seen me onnress— thnt i* r 

A. I have never seen you act arbitrarily in that sense 

Q, Did you ever Itnow me to fine an attorney f 

A. 1 never did. ' 

Q. Did you ever know me to send one to jail ? 
iail .nd°rh.''hL'3"f °' '«"' x'*'""!!" ""eraey to be l.lon to 
c" e ' '"' "^ "torneys ; hut I don't know of any 

A f d?n°t'Sow°" '°° ""*"* °' ■"' °°"^ "ttorneys ? 

A The'; C'S'V'"' ■?? ""'"«■ "'" »' ''•fl™»' oeomrenoe ? 
or so Th. ; been of frequent oconirenc. within the p«,t ymr 

or so. There are frequent dieturbance. in court between yon and the 

oTonS' """"f ■"■ ";"/" °.'"° "• "■•' •»"" wfth tSem. 
H. Uouldn t you give an instance ? 

p«eSdtKnr°"""'' "">■'" •»"'' "« Kins., ease, I suj. 
forVmiS'" °"' °' """'"' ' ''*""• '°° "' ""' ''""'•" "" ""J 

..tm-l''e;?.'"' "T.r" * *"'■.. Ho "- "'"'oJ. "'1 • J"? was 
Af£?vom^?, say whether any evidence was submitted to the iuiy 

teSCtheSSTtSrSr *" "" "" °' "" "•■ • "•- ™ »»- 

i S'treVeSrf'S^'SsSyTdfd"'"" ■'""'■•"''"' ""•^-' 
1 ,SdrTs?i'y."erto'tt''ir,':„n""' ""'"• «■" «■ "»-i"i- ^ "<■«■• 

w."J; i'„ ™°„°' "J '»'"!■<»• ears you intended your r.marka They 
n '».9I',"» «>'"^ •■><' "h the hearing of the juA.. ' 

.„?,v ! L'?,"*; '•'"■■a "li ""<■ Pl'yiiS for property, oyster, or 
anything of that kind, w«, the offense feiown to on? statuiS, St the 
St. nte. punished betting, and not such thing, ; .„d were aJt' lb, ilS, 
wi S MctbTe?" "°" ""' '"'"8 °"'" "'«"> ""'e ™ " iS' 



I stated before the full oitent of my recollection about it 
rd you aoeak of the tin nt 0..1 „r — _. j . . . 



heard ,„„ ™.T fVi, ' ™' «"'«■>' «'»? recollection about it. I ha,, 
heard you apeak of the point out of court, and yon may have discussed 
It this time m the way yon represent : I oinnot say. <""»"ea 
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Q Did you ever hear me say (-hat betting was not indictable ?^ 

A I never heard you say that betting was not indictable in this btate. 

ratr Knott here objected that the .fudge's construction oi the law 

was not a matter relevant to the issue, and a discursive debat* sprung 

up which continued some time. The Judge returned to the exaimna- 

tion of the witness, saying that he had been "butted off the track by 

*^Q.^In*5pSng of this case, wasn't I talking more to the Circuit At- 
torney, to yourself and the othev lawyers, than to the jury t 

A. I cannot say, 1 am sure. 

d. Were you not employed in the case 7 , , , , ,- ^ 

A. I had been spoken to, but I had nothing more to do than to hsten, 
and give my opinion occasionally. 

Q. Is that the way you do business for your clients I 

A. Not usually. ' , , . n 

Q Well, Mr. Tyrell, we will go back to those habeas corpus eases, no 
you recollect where you presented the petition in the first case ? 

A. It was at your own house. 

Q. When was the writ issued ? 

A. It was issued that evening. 

Q. Do you recoUect what time that was ? Wasn t it some time early 
in January ? , , n. ■ il r t - 

A I think it was. I think it must have been near the ninth ot Jan- 
uary I saw you in the street, and had some talk to you about the case. 

a At what iime was the other case presented ? 

A. Believe they were both presented together. Some of the causes 
aUeeed in both petitions were the same. 

Didn't I teU you the causes alleged were not sufficient f 

A. I believe you did, and I think I made an a,lteration or two at your 

^"^Q^^Wheii Mr. Cryts made his return to the writ, didn't I tell him the 
prisoner was discharged? u i. j' 

A. 1 believe you did tell him that the prisoner was or mould be dis- 

'^ Q^Svhen did I write the discharge ? Didn't 1 write the discharge in 
both cafies at the same time ? , - . i ■ 

A. I cannot say positively ; my attention was not particularly given 
to that matter ; but it may have been so, , . , „ ^ , vi i 

Q, When was it that the papers were brought in by the Constable I 
Was it before or after the discharge ? 

A I believe the papers came in before the discharge of the prisoner, 

Q, Did you say that you bad told me the character ot the examina- 
tion taken before the Justice ? 

A, I do not remember saying so. s- .,. ^ a i 

Q. Well, what was your opinion about the making ot that oraer ( 

rObjected to and withdrawn.] 

Q. Do you say that the facts were told to me by Mr, Cryts^ 

A Yes sir He had a conversation with you before op at the time ne 
made his 'return, and I think that he then related them. He did not 
have much to say about it, however. There was something wrong about 
his return, and he amended it once or twice. 

Q, In what particular did he amend it? 

A. I don't remember. " , , ,,„ . 

[Witness proceeded here to relate the faxits, his statement not differing 
materially from that given upon the examination m chietj 

Q. Is it customary to take the testimony of by-standers m relation to 
such cases, instead of the record 7 

[Objected to and withdrawn.] 
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Q, Do you think. I had any corrupt motive in discharging the 
prisoner ? 

[Objected, to and withdrawn.] 
Q. What was the ground of the discharge ? 
A. I do not remember the ground stated in the order. 
Q. Well, had the Constable Cryts any authority for holding the pri- 
soner in custody ? 

A, I can only give an opinion. I believe when tha mittimua and 
other papers were in his hands, and my belief was at the time when I 
saw them, that he had authority to hold the prisoner. 

Q. Do you say that the papers brought in by the Constable were the 
identical papers in the cause ? 

A. The only thing I know about that is, that the papers were claimed 
by Cryts to be the papers in the cause. He brought them into the of- 
fice and said there was the papers. 
Q. Well, how about the other case? 
A. The case of John R. Maine ? 

Q. Yes. What authority had the officer to hold him in custody ? 
A. Well, he had a mittimus. 
Q. How do you know it was a mittimus ? 

A. I know it purported to be one. It was directed to the Jailer, and 
commanded him to keep the body of Eussell. It was the usual warrant 
of c6mmitmenti 

Q. Would any person's writing a paper of that kind make it a mit- 

A. Of course not. 
Q. Well, what was in this paper? 

A. There was statement that the man, John R Maine, had been 
brou^t before the magistrate charged with larceny. It then directed 
the officer to keep him — to commit him to iaiL 

Q. Did that mittimus state that there had been an examination as to 
the probable guilt or innocence of the accused ? 

A. It is my impression that it did not, and I believe that was one of 
the reasons I urged for the discharge. You said that if it had only gone 
so iar as to state that aufRcient evidence to believe an offense had been 
committed was adduced, it would have been good. 

Q. Mr. Tyrell, what is the state of your feelings towards myself? 

A. At present I have no particular admiration or respect for you. A 
few months ago I did respect you very much. 

Q. What has produced the change? 

A. Your conduct towards me. 

Q. In what respect? 

A. One cause that I can name now is, that you stated that on my ex- 
ammation before the Judiciary Committee of the House, last winter I 
had committed perjury. You told me so, and others have informed me 
that you made the statements — 

Q. Did I not tell you that I did not know whether you had been 
sworn to, or had stated certain things, or not, but that if you had stated 
certam things that I understood you had stated, you were falsifying ? 
Didn 1 1 ask you whether you had sworn to those things? 

A. I believe you did. 

Q. Were you sworn here? 

A. I was. 

Q. Did not you and myseK go to St Louis on the same train together, 
and were we not perfectly friendly at that time ? 

A. Yes, sir. 

Q. Did you not then toll me that I need not expect justice at the 
hands of the committee? 
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A. I don't remember, but thiak I did noti though I had serious 
doubts on the subject at the time. 

Q. Wbere was jour home then? 

A. Bloomfield. 

Q, Hadn't you changed your residence before you canie up here? 
Were you not hving in Jackson, then? 

A. My wife was there, temporarily. 

Q. Didn't you make a contract for board there with that under- 
standing? 

A, I made a contract for board, but not with any such understanding. 

Q. Didn't you make an affidavit that you had traveled a good many 
mileB, and didn't you draw more mileage than you were entitled to ? 

A, I drew mileage, but do not know that I made any claim for it, or 
made any affidavit. 

Q. Haven't you said repeatedly that these proceedings against me 
were hellish, were devilish, and bo on? 

[Objected to and withdrawn.] 

Q, When you told me about the committee, didn't you tell me there 
were too maoy who wanted to wear the ermine, and that that was what 
was the matter? 

The managers objected to this question on the ground that it was 
irrelevant; and arguing that if the question were asked for the purpose 
of laying a foundation to contradict the witness, it was improper for the 
reason that a witness could not be examined for the purpose of contrar 
diction on an immaterial point. Thereupon a confused and colloquial 
debate sprung up, a report of which would not be intelligible. The 
question was finally reduced to writing by Judge Jackson, as follows : 

Did you not, at the time you told me in Jefferson City that I need not even ex- 
pect Justine from that committee, state that there were too many who wanted to 
wear the ermine, and that was what was the matter ? 

The question before the Court being, shall the respondent be per- 
mitted to ask the question?. it was decided in the negative by the fol- 
lowing vote ; 

Ayes— Messrs. Goodlett, Gullett, Harris, Hedgpeth, MeFarland, Morris, New- 
land, Peyton, Stott, Wileon, aud Wood— 11. 

Nobs — Messrs. Brown, Byrne, Churchill, Coleman, Fraiier, Halliburtfln, Hor- 
ner, McFcrran, Mcllvaine, O'Neil, Paruone. Rains, Biehardson, Thompeon, 
Vernon, and Wright— 18. 

^^!e«<— Messrs. Hyer, Johnson, Jones, Robinson, and Watkins. 

Sxcuaed from voting — Mr. Foi. 



The cross^xamination then p 

Q. Haven't you been very active in spreading rumors about me, smce 
the commencement of these proceedings ? 

A. Never, *■ 

Q. Were you not the author of an article in the , signed 

"Plus?" 

[A long debate ensued about whether the witness should be allowed 
to answer the question. It was finally decided that he might do so. 
The witness stated that he could not tell who was the author of the 
piece (which was shown to him,) and after a long debate as to whether 
he should be compelled to give a more definite answer, the Senate 
adjourned. 
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FOURTH DAT. 



Thuksdat, June 9, 1859. 

The Court met pursuant to adjournment, and was opened by procla- 
lualion. ' " 

The managers and respondent attended. 

On motion of SekatorMcIlvaine, leave of absence was gramted to Sen- 
ator Nei]. 

Dati» M. Fox, a witness on the part of the State, against whom an at- 
tachment had issued, was sworn aa a witness, and charged under the rule 
by the President of the Senate ; and on motion of Senator Scott, was ex- 
cused from any further proceedings against him in pursuance of the 
attachment, all the Senators present voting in the affirmative. 



The cross-examination of Mr. M. H. Tybeij. was resumed. 

[The question, an answer to which Judge Jackson was urging at the 
adjournment yesterday, was waived.] 

Q. Where did you say you reside? 

A. I reside at Bloomfield, Stoddard county. I call that my home at 
least My family has been boarding at Jackson latterly, I have been 
at home very iittie during the last two months. 

Q. Where have you been during that time ? 

A. In Butler county. 

Q. What have you been doing there? 

A. Laying out a road. 

Q. Haven't you represented yourself as an engineer? 

[Question objected to and passed without answer.] 

Q. Mr. Tyrell, you have answered as to your own feeling and opinion 
about me; now tell us what is the opinion of the people of Stoddard 
county with regard to me, as a Judge ? 

[Question objected to, and then put in » different form, An objection 
being still urged, it was waived.] 

Q. Did you ever hear me accuse Mr. Fox of perjury, of subornation of 
perjury, or of lying, on the bench ? 

A. I cannot say that I ever did. 

Q. Is that my general conduct towards lawyers ? 

This question was objected to by the managers, reduced to writing, 
(as below given,) and decided proper by the following vote : 

AfKB—MeeBra. Churchill, Coleman, Good!ett,Gullett, HarHa, 'H.edefTefh Mc- 
Ferran, MoIlvaiBe, Morrifl, Hewland, Pareona, Peyton, EiiinB, Hiehardaon, 
RobmBon, Scott, Thompsoc, Wilson, Wood, and Wright— 20 

Foi^^Messrs. Brow, Byrne, Pox, Frazier, Hallibarlon, Horner, and MeFar- 

Absent—M^am. Hyer, JelinBon, Jones, and Watkins. 
Absent OH leave—Mr. O'Ncil. 
Siok—Mr. Vernon, 

Q. Aa far as your observation extends, has my conduct aa Judge, 
towards lawyers and parties litigant, been habitually oppressive, contu- 
melious, insolent, and insulting? 

A. To some lawyers and some htigante your conduct and language 
have been as described. 
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Q. Couldn't you give an instance? 

A. I think on some occasions your conduct towards Mr. Kitchen, Mr. 
Phelan, and Mr. Fox, has been of this character. 

Q, How many times have you ever been present in courts with Mr, 
Fox? 

A, I don't know the numher of times. Not very often. Perhaps not 
more than three. 

Q. WeU, now in regard to Mr. Phelan ; how many times have I treated 
him in that way ? 

A. I couldn't tell. 

Q. In what oases was it ? 

A. I couldn't give the particular cases, either. 

Q. Well, prior to my treating Mr. Fox, and Phelan, and Kitchen this 
way, was there not an understanding that these men would hold a 
meeting against meat Butler Circuit Court? 

[Objected to and question not answered.] 

Q. At the April term, was there not some kind of plan gotten up to 
bold a meeting of the bar at Butler court ? 

[Objected to, debated some time, and withdrawn.] 

Q. You stated that some lawyers and some litigants had been treated 
in that bad manner by me. Now I want you to give an instance of 
some parties, 

A. I believe I have already remarked that it occurred in two in- 
stances. The case of Griffie and Whitehead would perhaps do for one. 

Q. Well, what was it that I did then ? 

A. I don't remember exactly what. 

Q. Well, did my bad conduct consist in my decisions or my words ? 

A. Sometimes in both. 

Q, What was it that was oppressive? 

A. I will not undertake to detail. 

Q. What was it that was contumelious, insolent, and insulting ? 

A. I said that to some lawyers and to some litigants your conduct 
had some of tbose characteristics. 

Q. WeU, what was the contumelious matter? 

A. I gave yesterday your expression in regard to Mr. Ptix. I tbink 
perhaps that would do for an instance. 

Q. What did I say to him ? 

A, You told him to sit down, in a harsh manner. 

Q. Well, what made my conduct towards Grif&th and Whitesidea 
bad ? What was the matter there ? Was it anything I said to them, or 
was my ruling oppressive ? 

A. 'Tho effect of your ruling was oppressive, in my judgment, 

Q. Did you ever hear me address any party out of the way ? 

A. Think I have, air, repeatedly. I have beard it in nearly every 
court-house that you have held court in while I was present. 

Q. Did you ever hear anything of the kind in Eipley coiwt ? 

A. Yes, sir. 

Q. Well, what was it you heard 7 

A. I can't now undertake to give names or precise expressions. I 
might, perhaps, by a little investigation. 

Q. Did I ever do it in Wayne court ? 

A. Yes, sir. 

Q. In Stoddard ? 

A. Yes, sir. 

Q. In Dunklin? 

A. In all your courts that I have attended. 

Q. And after hearing all these things at all these places, you can't 
now give a single instance? 
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A._ Not at present^-not here, I would have to refresh my memory hy 
a reference to papers. 

Q. Well, now, Mr. Tyrell, haven't you taid, at various times and to 
various persons, that all jou had against me as a Judge was, that I 
ought to have sent Mr. Phelan and Mr. Kitchen, and others, perhaps, 
to jail, or words with that meaning ? 

A. I think I never said that I approved your course as Judge. 

Q, That is not answering my question. If you ever said anything 
about me as a Judge, let us hear it^ 

A. Perhaps by limiting yoUr question- you would he able to get a 
definite reply. 

The managers objected to this question as irrelevant, and as opening 
a door for collateral issues. The respondent reduced his question to 
writmg, (as given below,) and it was decided proper by the follow- 
mg vote: 

Ates— McBsre. Goodlett, Gullett, Harris, Hedgpeth, Morris, Hewland, Par- 
sons, Peyton, Rains, Richardson, Eobinson, Scott, Wilson, and "Wood— 14. 

Hoes— Messrs. Brown, Byrne, Churchill, Coleman, Fos, Prazier, Hallibar- 
t«Q, McParland, McFerran, Mcllvaine, and Wrighl~13. 

Absent— HeasTS. Hyer, Johnson, Jones, and WatkinB. 

Absent on leaoe—Mr. O'Neil. 

iSick — Mr. Vernon. 

Q. Hare you not, in the presenoo of David &. Hicks, in the county of 
Stoddard, since you gave your testimony before the Committee of the 
Judiciary last winter, in this casp, stated that you mostly approved my 
course as Judge; that had you been in my place you would have sent 
some of the attorneys to jail ? 

A. I am unable to say. Perhaps I did,— perhaps I did not Had a 
good many conversations vrith several persons on the subject, and per- 
haps I used that language, though J don't recollect it, while I am not 
sure that I did not. A part of that was often in my mind, and I was 
convinced 

Q. Was it the part relating to the iail? 

[Not answered] '' 

Q. Now, Mr. Tyrell, I want to ask you one question in regard to your 
getting license to practice When did you say your license was dated' 

A. On the 8th of May. 

Q. Didn't you get it in Butler county ? 

A. The license was issued in Stoddard county. The Clerk of the 
Stoddard court's certificate to the affidavit on the license is on it. 

Q. Butmightn'tthathavebeen put thereat adifferenttime. Mightn't 
the license have heea given you in Butler, and the affidavit made after- 
wards? 

A. The juTaf and the license have the same date, 

Q, Well, it don't matter. Bo you recollect a conversation (hat you 
and I had about my not giving you license at Doniphan? 

[Objected to and question waived] 

EE-EXAUINED BY MB. KKOTT. 

Q. I understood you to say, Mr, Tyrell, that in one of the habeas 
corpus cases, about which you testified, the Judge suggested an altera- 
tion of your petition, in reference to some of the causes assigned for the 
application for the writ of habeas corpus. Did you alter it then ? 

A. Yes, sir, 1 think I made the alteration pursuant to his suggestion. 
I endeavored, by an interlineation, I think, at least, to make the peti- 
tion conform to his opinion in regard to the law. 
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Judge Jackson. Wait a moment about that Wasn't the petitions 
both alike ? 

A, I think some of Oie same cftuseB were alleged in both. 

Q. Ib that it 7 (showing witness a paper. ) 

Mr. Knott. Let me see it, Mr. Tyrell, before you answer. 

J UDGE JiOKSON. No, that is not it It is not offered in evidence. Mr. 
Tyrell, didn't you consider those petitions sufficient? 

Mr. Kkott. That is a matter of law, and you needn't give your 

Judge Jaoeson. Well, didn't you, Mr, Tyrell, preseat those petitions 
in good feith ? 

A. Of course I did. 

Mr. Kkoti. Please state the words interlined by you at the sugges- 
tion of the Judge, by refreshing your memory from any memorandum 
that you may have, 

A. To the best of my recollection they were these words : " That the 
said warrant of commitment is insufficient and defective;" "that said 
magistrate has not certified an examination of the accused," and " that 
there is no testimony to warrant the commitment" I can't say that the 
Judge suggested those very words, but they were inserted in pursuance 
to his suggestion. 

Mr. Hardin. Were the interlineations made before the petition was 
signed ? Were they sworn to with the balance ? 

A. I don't remember. 

The examination of Mr. Tyrell here closed. 



Jonas Eaker called for the State and examined by Mr. Hardin. 

Q. Where do you reside? 

A, I reside near Bloomfield, in Stoddard county, Missouri. 

Q. What is your occupation? 

A. I am a farmer. 

Q. What offices in that county have you held or do you now hold ? 

A. Judge, or one of the Judges, of the County Court, and Justice of 
the Peace. 

Q. Were you a Judge of the County Court in May, 1858 ? 

A. T was. 

Q, Well, Mr. Eaker, Judge Jackson is charged here with issuing an 
attachment against you for a criminal contempt, at the spring term of 
the Circuit Court in Stoddard county, because you did not make a re- 
turn to a writ of mandamus issued from his court I will get you to 
state the facts, what occurred between you and the Judge, and all you 
may know about the matter, as nearly aa you can recollect? 

A. Well, I'll tell all about the business as near as I remember. Some- 
time prior to the May term of the Circuit Court, the Deptity Sheriff, J. 
J. Jackson, told me he had a mandamus for me, and presented a copy 
of it, or something purporting to be a copy, and I knew it to be a copy 
from the handwriting of the Sheriff, or Deputy Sheriff, rather. I didn t 
consider it a service, and let the matter run on, and didn't appear in 
court to answer. I had epoken to Mr, Kitchen and Mj. Phelan about 
it, and when the case came up, they moved to quash the return or the 
writ, or something of that kind, but the Judge told them to hush up, 
or to take their seats, or something to that amount; I couldn't pretend to 
give his exact words ; and he ordered the Clerk to issue an attachment 
for me. The Clerk issued one. I was sitting near by at the time, and 
it was served on me by the officer in the room where the court was held. 
When I heard what they were doing, I got up from where I was sitting 
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and went back and took a position on a work bench that was there 
After I was arrested, I waa held in custody ahout an hour by the prin- 
cipal Sheriff. When the case was called up again, I went in, and the 
Judge told me I waa in contempt, I lold him I was not, because I 
hadn t been served. It waa talked about some ; the Judge said if 1 waa 
not in contempt I didn't know my duty. I told him I thought I did. 
After that he said he would release me if I would answer under the 
copy. I took it out and answered, and brought it in to the Judge, and 
he dismissed the case at the prisoner's cost. 

Q. Did you say Mr. Kitchen and Mr. Phelan were your attorneys in 
the case ? j j 

A. Yes, sir, I spoke to tuem as attorneys to attend to it for me 
Q, Weil, did they attend to it for you ? 

A. They tried to, but the Judge required them to shut their 
months and sit down, and woiildn't allow them to speak about the 
matter. 

Q. You say, then, that they made an effort to speak to the court in 
your behalf? 

A. Yes, air, they did. 

Q. "When the Judge told them to shut their mouths and sit down 

what did they do? ' 

A. Well, Mr. Kitchen rather contended that he had a ri<rht to speak 

for his client i he said he was a lawyer, or a member of the bar and 

had a right to be heard. 

Q. Mr. Eaker, I will call your attention to another maDter Were 
you present at the August term of the court ? 
A. I was in and about thera 

Q. Were you in court during the trial of Orson Bartlett ? 
A. Yes, sir. I was present during the trial of Col. Bartlett. 
Q. You will please commence and go through with what occurred 
then— what you noticed of the way that case turned out, and what vou 
heard the Judge say. 

A, Well, in the first place, I think Coi. BarUett, and David & Hicks 
and Isaac Brand, and the Judge hinaself were aU returned in the same 
indictment for playing cards, or for gaming. I am not certain how it 
was, but I think they had a jury, and a witness or two was brought in 
to testify in the case. While the matter was up the Judge undertook 
to define the law on the case. If I understood it right, the charge was 
tor playing cards for a watermelon worth ten cents ; it was something 
like that I know. The Judge told the jury to take the case and find 
the facts, and he would apply the law. Just about that time some one 
tapped me or beckoned me that he wanted to see me, and I went out - 
and that is all I know about it of my own knowledga ' 

Q. Have you seen the articles of impeachment in this case ? 
A. I don't know; I believe I have. I think some one read them 

Q. Do you know anything about any other charges than the ones vou 
have spoken of? ' 

A. Well,youmeanthechargesheretobetried? I do not know that 

Q. Do you know anything about Judge Jackson's going before 
the grand jury of Stoddard county and giving them some instruc- 

A. Not of my own knowledge. 

Q. Did you hear the charge of the Judge to the grand jury at this 
term of the court ? 
A. I wasn't present 
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Q. Mr. Eaker, wasn't it this way about that mandamus matter: on the 
application for the mandaious didn't we have a conversation about tbe 
matter, and wasn't it then you told me about the service ? 

A. 1 don't know, Judge. I believe 1 was talking to you and told you 
I expected there would be an application made, aome weeks before court 

Q, Now wasn't it in this conversation I said some of the thinip you 
say I said about it ? 

A. I don't know. I have told the circumstances according to my 
best recollection. 

Q. Well, at the time you say I told them to take their seats and shut 
their mouths, now who was that language addressed to ? , 

A, It was first, or you talked first in that style, to Mr. Kitchen. 

Q. Well, what did Mr. Kitchen say 7 Didn't he say be was not an 
attorney in the case ? 

A. I don't recollect When you said it was not a case for an attorney, 
I think may be he did. 

Q. Didn't I tell them I wouldn't hear them because there was no 
ease in court '/ 

A. I believe I recollect that you said it was not a case in court for ar- 
gument. 

Q. You say you were in the court-house when I was talking to Mr. 
Kitchen and Mr. Pholan ? 

A. Yes, sir. 

Q. Well, didn't I then tell you, or didn't I ask you if you were ready 
to make a return, and wasn't that before the attachment was issued ? 

A. All the conversation I had with you about it in the court-house 
wae when I was brought in under the attachment. * 

Q. Did'nt I tell you I couldn't do anything in the case till you made 
a return ; that you could make your return, and if the writ hadn't been 
served, I intimated my willin^ess to dismiss the proceeding ? 

A. Yes, jou did say something like that after I was brought in under 
the attachment 

Q. At the time the Sheriff served the writ upon you, or copy you call 
it, do you know whether you saw the original ? Did you ever see the 
original ? 

A. I think, perhaps, I did see the original at some time, though I 
couldn't now say it was then. 

Q. Did you see the copy ? 

A. I did, sir. 

Q. How did you know it was a copy if you didn't see tbe original ? 

A. I knew it wasn't the original from tbe hand-writing. I was toler- 
ably familiar with your hand-writing. 

Q. How did you know it was a mandamus ? 

A. 1 knew it from the reading, and I saw it was in the jiand-writing 
of somebody else. 

Q. And you knew it was a copy, because it wasn't in my hand- writing? 
Sow couldn't there be an original mandamus, without my writing it 
out myself? In your opinion does the law require the Judge to writea 
writ of mandamus himself? 

[Mr. Knott objected to the witness giving an opinion upon a matter 
of law.] 

A. I knew well enough that you, Judge, was not in the habit of get- 
ting other people to sign your name to writs. 

[Some litde discussion about this question, between Judge Jackson 
and Mr. Knott, ensued here. When it was through, the Judge pro- 
ceeded with the ci-osa-examinatioa] 
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« ^'ir^^r T ^■'^- ^" J^*"" '"'<>" ^to"t tl^is matter? Wasn't it merely 
a diaererice of opinion of it as to the law ? -udicij 

th^i«w^°"*i ^" ^ fec^^ct, J«dge. I was afraid of misunderstanding 

the law, and examined it about the serrica I had my view about it 

and didn t expect to have any trouble. ' 

Q. Didn't you ask me to wait till the next momina for an answer and 

'"'a "Thi^ r'T *•"'"■ '^ ^ ^""^<^ ^^^^^^ y°" "«<!- thratroh";nt ' 
O Wptf 1Z ^ arrangement made in the end about the matter, 
y. W el!, did you answer ? 
A. I did. 

Q. How did the case turn out 7 
A. It waa dismissed at the prisoner's cost. 
A ^ ,t ■■; ^""^^^ ^""^ '" *^« ^«*'»-n to one of the papers ? 
A. No Uie return was not handed in by Uncle Jimmy. "^ 

the maSr? '"'"' *" '''"' ''^'^^' ^"''"^'°« "'^^ ^^^^^ *° ^o with 
A I have DO recollection about it if he had. I was a little excited at, 

the time and it may have escaped my memory 
Q. What excited you '' 

m=\Slfi ™ZS' ' '?""!■ f ,T? f ' ""' ""•""*■ You Wd 
me tnai ii i was not m oontempt, I didn't know my duty I told von I 
•'"Sky .<l«i, and wo talked swhilo about It ' '"""J™! 

atSctofeSt o°w"in'tYt«S™''" *"" '" "" »«"» "' "■">•' "» 

n I^' t'"'' '* '"^ '^^'^ ^.7^^ '^'^"'^'^ up under the attachment 
Mrt ""' "° "«»"'""'»» »' »""ij "Jing anjthlne about the 

A. Nona 

Q. Now r wish I had an attorney. I want to ask some questions ahr,nt 

Er-LTSSo-^-siS^ "■ " "'•'"■ >"■ ■^■-t wt5 

A. Near twenty-two years, 

9" ^,^'^i <i^o>iB haye you held m that county ? 

Courtl T^l n°V k"", "■•'» ™ <""" «' "« Circuit and Counly 
j^ourts. I was Clerk about seyen years. I have held no other office 
but Justrco of the Peace and Justice of the County Court 

A wriT ""' "jnrf wtat is commonly calfed . lirtill? 
all abon! M ' La"' V . ?" "''"" '"" "'" *". "><• I <«« tell you 

'm£:S "i ZtiSIIK S'Spl??' " >""'' -' ™» '"■»■ ~'>'-^« 

Q. Nevermind; just answer my questiona Didn't you state under 
oath, onco, that what you had md oJ a former- occZon w° a f'Ej , 

[This question was olijected to by Mr. Hardin. After disouaion the 
S „wn°,T r?*""' ■5"' "■» ""■"■• ™ Prooerf'ng to .Twer i» 
^Z,^r tZ ' ^^ ^ frequently interrupted by the Judge in the 
course of hrs narration, that the reporter conlS make nothius ofit Sen 
alor Earn, objected to the altercation, between tho witS and the r» 
.pendent, and alto- stating his objections, the S.i2r wSTroiJ ] 

M?°?-™'°'°tr '^"J ""J''* "'"■ "« ""»•» '»' fte present 
yo^w^a, T,5'- S?^?'',?"'?'" *» ••""'"ent was issued against 
S'mrdSnfonf b?S'/ '°'™'' "»' '" "^ '"•° ■"«^ ""* 

A. I cannot say that I so informed him myself. There was notbin,^ 
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my counsel about it, and they, my lawjere, represented the matter to 
theJudga , . , 

Q. What was the manner of the Judge in court during the pendency 
of the matter? 

A. He appeared to be angry. He seemed as if he thought I was try- 
ing to get the advantage of the couri 

Q You say you did yourself apprise him of the fact that you had not 
been properly served after the attachment issued? 

A. Yes, sir. . 

Q. In making answer to the copy, did you plead to the service 7 

A. Yes, air. After I was compelled to answer on the copy, I was dis- 
charged. . , , , -- 

JiFDGE Jaokson-. You Said, I believe, there was considerable contention 
about the matter. Wasn't it principally by your lawyers ? 

A. Well, I believe Mr. Kit«ben did contend that he had some rights 
there ; that he was a lawyer, and so on. 



James Walker called for the State and examined by Mr. Knott 

Q. Mr. Walker, where do you reside ? 

A. In Stoddard county, at Bloomfield. 

Q. Are you acquainted with Matthew Moore ? 

A. Yes, sir. I am acquainted with him. 

Q. Were you present at the November term of the Stoddard Circuit 
Court, 1858 7 

A. Yes, sir. 

Q. Had you a suit pending in that court? 

A. No, sir. Well, I recollect I was expecting one to be there, be- 
tween Moore and myself, but whether it was in court then, I don't re- 



Q, Did Judge Jackson, here, and you have any conversation in re- 
gard to the cootroveray betv/een you and Moore? 

A Yea, air. I had some chat with the Judge about it. 

Q. Well, sir, please state to the Court the time and place, and what 
the conversation was— what he said to you in relation to that suit. Tell 
all you know about it, as succinctly as you can. 

A. I will, as nigh as I can recollect. Me and Mr. Moore was dispu- 
ting about some property. He was claiming my lots in Bloomfield. I 
thought he bad no right to them ; and that was the matter that the suit 
was to be aboutL Me and Mr. Jackson talked about it He asked me 
how had we come out with our difficulty, if we had fixed it up, or some- 
thing like that. I told him we hadn't fixed it up, and I didn't know as 
we would. Then he told me it didn't matter ; that the field-notes of 
Bloomfield had got lost, and, says he, they can't hurt you anyhow. I 
told him that I thought not, and he said, that's my opinion about it. 
That was about all there was of it 

Q. Where did this conversation take place 7 

A. It was at my stable. I had met the Judge and we had talked 
about it there. 

Q, Do you recollect the time of the month? 

A. No, sir. I don't recollect the time of the month, nor what day of 
the week it was. It was last November court 

Q. Had the Sherifl' served a writ upon you 7 

A No, ail, he had not The Sheriff didn't serve me. lie sect it 
down by a man. I recollect that the Sheriif had notified me before 
this that he would send it down. I recollect now there was a suit there, 

Q. How did the suit turn out 7 
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A. Well, they took a change of venue to Scott eountv 

Q. Hos it been tried yet ? 

A No, sir, I believe not. It was to have been tried in Benton at the 
last term, but I th.nk they told me that it wasn't tried, because the 
pajiers were not sent up in time. 

Q. Was this conversation before court? 

"^^^^"' J,''^''^''? '' "1'^,; »■■ "O"' r come to think about it, I thinkit 
waa during the session of the court. 

an'^l^d^ ? "" "^"''""^ ^^^ ^^^ ^^''^ y°" ^^ ^^ 'his conversation to 

* it"- ^''^i!i''f L^ ^'^- ^ ''"'"'^ ^ ^P°^« °f '* i^fterwards to several in 
talking about the cj"-" 



you? 



Q. Did the Judge tell you not to mention what he had told 

A, JNo, sir, he didn t I spoke about it to any person that asKea i 
d^dn t consider it any secret, or anything of that kind, and I just said 
there was no danger of my losing the lota, for Mr. Jackson had told 
me tills. 

Q. When you say Mr. Jackson, you mean the Judge here? 

Mr. Knott, You can take the witness. 



Q, Do you remember the time of the week this conversation between 
yon and me took place? "i-^" 

A. r do not, 

Q, »o you remember we walked down together from a store, as you 
we^e going on to your place ; wasn't it the last part of the week ? 

A, 1 can t recollect whether it was or not 

Q. How did the conversation come up ? 

^ J.'J''?A*'*l" ^^^'^, '^^ ^'^'^"*' ^'^^ matter, and I told you as 1 said 

q. Didn t I observe that if the sonth-west corner of the town was 
tefk about"tf ^ ^^^"^ "'^' property ? Isn't that the way wo came to 

A. Yes, you had that chat to me. 

Q. Didn't I say it might change my lines? Was it more than a 
casual observation ? 

A. I don't know, Judge. 

Q. How long were we talking ? 

A. I don't recollect. Not many minutes. 

Q. Had Moore talked to you any about a compromise, and didn't I 
Mk j;ou whether you had compromised your diffioulty with him ? 
Waan t that the way of it ? 

A. Mr. Moore had talked to me about a compromise, but he got mad 
™^r K 7?"l'i'''t compromise; or, at any rate, he said it could be 
made up, but it would take more than before 

Q. When did you say tiiis was ? 

A. I think ii was before court. 

Q. Had he withdrawn his proposition ? 

A" w^'^il' .?^/®"'^''.™"°'''it'iathewouIdcompromisefor$l,000 

Q. Was that before or since the conversation with me ? 
»i„ ^a* been since. There has been a good deal of chat before and 

smoe, and I don t remember precisely about JL 

Q. Well, Mr, Walker, did I give you any advice about your suit ? 
.1. fi T^^ "^^ "f" >""* save me was what I have said. You told me 
^^;"?.'^ was lost, and he couldn't hurt me about the matter 

«. Ihdn 1 1 speak to you about my own property; or how did I an- 
proMh you on the subject? i- r J. uow mu i ap- 
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A. Well, I could hardly say. 

Q. Did I tell you how you could get aheatl of him and teat him in 
the suit ? 

A. No, you didn't tell me that 

Q. Did I tell you what lawyer to get, or what course to' pursue about 
the matter ? 

A Not that I recollect. 

Q. Are you certain it was during court week that we had this con- 
versation ? 

A, Yes, sir, I am pretty certain. 

Q. Hadn't court adjourned ? 

A. I don't think it had, 

Q. Don't you recollect that it was in the latter part of t&e week? 

A. I do noti 



Q. Where does Matthew U. Moore live? 

A. In Cape Girardeau. 

Q. What is his business ? Isn't he a lawyer ? 

Mr. Knott.' That is all You can go. 



Q- If the south corner, or the south-east coi-ner of the town was 
moved, wouldn't it change ray lots? Wouldn't the change affect my 
property in town then by changing my lines ? From the way the lots 
are laid off, wouldn't a change have materially affected my property? 

A. Yes, I suppose if the corner was moved either way, north or south, 
it would affect your lines. 

Sesator GoonLBTT. I want to understand the witness whether a suit 
was pending between him and Moore at this time ? 

A. Yes. Notice had been served upon me 

Judge Jacksok. How long was it after this conversation before you 
told any one anything about it ? 

A. I don't remember. I told several about it shortly after that, I 
was just as apt as not to have told it the same day, and if any one 
asked me, perhaps I did, 

Sbsator Pabsoss. Was the notjce served on you a notice to quit, or 
a notice to appear and defend the suit? 

A. I forget. I don't recollect that. 

Mr. Hakdis, The recoi'd will show. 



John J. Jaci;son called and examined for the State by Mr. Knott. 

Q. Where do you i«side, Mr. Jackson ? 

A. In Stoddard county, Missouri 

Q. Were you acting as Deputy Sheriff of Stoddard county in January 

A. Yes, sir. 1 have been acting as Deputy Sheriff for better than 
two years — it will be three years next August. 

Q. Did you, some time in January last, have in your custody the 
body of one John E. Maine ? If so, state how be came into your cus- 
tody, what become of him, and all about it, as briefly as you can ? 

A. Well, sir, he came into my custody— was delivered to ma by the 
Constable, with a mittimus. There was no other papers but the initti- 
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jaua that 1 saw. As far as the mittimus was concerned, 1 can't say now 
for what it said he was charged. I helieved at the time that it was a 
good mittimus, 

Q. Well, how did he get out of your custody? 

A. He was taken by me before Judge Jackson by a writ of habeas 
corpus, I do not know that 1 can recollect the time exactly; it was, 
though, I think, about the middle of January, I made a return to the 
writ the same day it was served upon me, in an hour or two afterwards. 
I returned that I had the man in custody, and took in the papers, or 
rather I took in the warrant of commitment, or mittimus, for there was 
no other papers in my hands, I took it to the office where the Judge 
was, and after a while he was discharged. 
Q, Did the Judge ask you for any other papers than the mittimus ?■ 
A, I think he did. I told him I had no others. 

Q. Did he make any rule upon you or anybody for the production of 
other papers in the case ? 
A. I think not If he did, I do not know it 
Q, Did he make any inquiry as to the facts ? 

A. I believe he made no inquiry for further facts than the mittimus 
showed. He asked me if I had any other papers, and I told him I had 
not I think that was about all he asked me. 
Q, For what purpose did you have Maine in custody ? 
A. The warrant commanded me to safely hold him to answer some 
charge, I was going with him to jail at Greenville, as oar jail had been 
condemned, I received him the evening before, and left him with my 
son, while I went out home (I live five miles out of town) to make pre- 
parations to go the next day to Greenville, When I cama back next 
morning I found the writ of habeas coi-p;is had been issued, and J made 
my return to it 

Q, What time of day was it when you took the prisoner before the 
Judge? 
A, I don't recollect exactly; it was along about 10 or 12 o'clock 
Q. Did you see anytliiog of one Charle» Russell that day ? 
A. Yes, sir ; I had seen him the day before under trial before Jonas 
iiaker. After an examination, he was held to bail My son was prose- 
cuting him, "^ 
Q, What was done with him ? 
_ A, Wm. F, Cryts had him in custody, holding him to sec if he could 
give bail. They told me a writ of habeas corpus had been talten out foe 

Q. Were you in the room when the writ of habeas corpus was returned ? 

A, Yes, sir. 

Q, Well, teil us what took place— tell the details as near as you can? 
.!.■*; I ^s^nnot detail all that took place, T heard no conversation except 
that this Mr, Cryts came m with a bunch of papers, and either handed 
them to the udge, or laid them down before him. The Judge picked 
them up, and said he might falsify his return, or he would falsify bis re- 
turn if he wasn't careful. After that, both Kussell and Maine were 
released. 

Q- Did the Judge read the papers that were handed to him, or did be 
look at Ihem to see what they were? 

A I cannot say whether he did or not 1 don't tliink he opened them. 
X only know the Judge made some remark like that I have repeated 

Q. What was the charge against this man? 

A. Bussell was charged with passing counterfeit money. 

Q. Were yoxi in the examining court at the time of the examination ? 

A.^ Yes, sir; my son was the prosecutor in the cajse, and I was there 
looking on. It waa before Jonas Eaker, 
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Q. Where was this trial? 

A. Well, Judge Eaker lives out of town, or three-quarters of a mile 
from tho court-house. He held his court then in the courb-house, in the 
court-room. 

Q, Well, where was this room in which Judge Jackson heard and de- 
termined these cases? 

A. It was in the same building, up stairs. It was a room used as a 
law office by Mr. TyrelL 

Q. Did Judge Jaclcson make any rale upon Mr, Eaker, or any one, to 
produce any papers ? 

A. I cannot say— not to my knowledge. 

Judge Jackson. I made none. It's not necessary to trouble yourself 
about that 

Mr. Knott. Bid you observe Mr. Cryts or any one go out after pa- 

" A. I think I recollect Mr, Cryts went out of the house once or twice, 
. and once he brought in the papers as I have said, 

Q, Do you recollect whose name was signed to the mittimus for the 
■ man in your custody ? 

A. It was signed by JamesCreary, a Justice of the Peace in our county. 
That is my recollection of it. 

Q. You will please look at that instrument and say whether your sig- 
nature is attached to it ? 

[Paper shown to witness.] 

A. Yee,sir; I think that is my signature. 

Q. Do you recollect at any time of having or serving a writ of man- 
damus for Judge Eaker, returnable at the May term of the Stoddard 
Circuit Court? 

A. Yes, sir. I recollect that I had such a writ. I do not know that I 
can state now, positively, what it is about, of my own knowledge. On. 
the streets I heard about it, but I do not recollect the reading of the 
mandamus. 

Q. How did you serve it? 

A. I served it by delivering to Judge Eaker a copy, and made my ro- 
turn on the original I returned the manner in which I had served the 

■Q. Were you in court on the return day of the writ? 

^ Yes, sir; I was. 

Q, Do you know anything about an attachment issued for Mr. Eaker 
for not answering this mandamus? 

A. Yes, sir. I served it on Jonas Eaker. 

Q. Do you know upon what conditions Mr, Eaker was discharged un- 
der that attachment? 

A. No, sir; I do not I may have heard, but I did not hear anything 
of what took place in court myself Just about the time 1 returned the 
attachment I was called off to attend to something or other." 

Q. Do you recoUect who was foreman of the grand jury at the August 
term, 1859? 

A. Yes, sir. I believe it was Mr. James Hale, 

Q, Do you know anything about Judge Jackson going before the 
gi'and jury at that term of the court for any purpose ? 

A. Well, sir, I did not see Judge Jackson before the grand jury, my- 
self; I heard some conversation between the Judge and David G. Hicks 
in regard to something that was before the grand jury— a pa^er, I think 
it was— and the Judge then said he would go and see about it^ I can't 
say of my own knowledge where he went, but be went out and came 
back with a paper. Mr. Hicks said that was the paper alluded to. It 
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was a paper citing to some sections of tlie law and some decisions of the 
Supreme Court 

Q. Where was this interview? 

A. It was in the court-room. .Judge Jackson had, I think adjourned 
court for the day; the court was not in session, anyhow. The Judge 
and myself were walking about there in conversation about something, 
I couldn t say what it was now. Mr. Hicks came up and said to the 
Judge something about the paper circulating before the grand jury 
The Judge remarked that he would go and see about it, and he went 
and came back with the paper. It was handed to me. I can't say what 
I did with it Mr. Hicks said that was the paper alluded to. 

Q. Was the grand jury in session at that time ? 

A. Yes, sir, I think so. So far as I know it had not been discharged; 
though whether thej were doing business at that moment I couldn't 
say of my own knowledge, because I didn't see them. I never visit the 
«rand Jury when it is in session unless I am called to do it on business. 

Q. Did you hear the charge to the grand jury at this term of the court? 

A. No, sir ; I may have heard a part of it as I was passing in and out 
of the court-room; but I couldn't say that I listened to it particularly. 

CROSS-EXiMIHATION BT JUDGE JACESOH. 

Q. What yo« did hear of that charge— was it pretty good ? Did I get 
it off tolerably well? 

Mr, Knott. May it please the court, I must object to the respon- 
dent's asking questions and making Buncombe speeches in the same 
breath. We have had enough of it already. The gentleman lias here- 
tofore displayed his wit sufficiently, and it is now time for him to settle 
down to a proper and legal examination of witnesses. 

Judge Jacksok. You, Mr. Enott, examine witnesses in your own 
style, and I'll do the same, I object, too, to your jumping up with your 
objections so often. If you would hold still we would get along faster. 
Don't get into a stew. There, now, I have forgotten what my -question 
was. You have knocked me off the traek again. Let it go now (To 
witness :) 

Q, Mr, J 
was he elee 

A, I cannot say exactly. I suppose he was elected in August last 
I couldn't say, except from my understanding from others. 

Q, Wasn't there considerable difficulty about his election 7 Wasn't 
there a number of reports about it, or about a former election beine 
illegal ? 

A. Do you mean the contested election case ? I know nothing about 
it, except what I heard from others. 

Q, Well, at a former election, wasn't it reported that there bad been 
& good deal of illegal voting done, by which Isaac Brand was elected ? 

A. I heard something of the kind. 

Q, Well, wasn't that election set aside, and a new election ordered, 
and wasn't it then that Mr. Cryts was elected? 

A, I believe that was the way of it 

Q, What relation is Isaac Brand to Judge Eaker? 

A. He is son-in-law to the Judge, I believa 

Mr. Knott here objected to the course of the cross-examination, say- 
ing that these questions and answers all related to things outside of the 
issues to be tried in this Court 

JoDQE Jaoksos explained his reasons for asking the questions in relar 
tion to the Constable's election. He had told Cryts that his return was 
contradicted by his statements, for what seemed to him, with his inti- 
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mate knowledge of the facts, a very good reason. He and many others 
in that community knew that Judge Eakei- was a JitUe disappoint** at 
the manner in which the election for Constable had finally resulted, and 
he thought, and others thought, that when Judge Baker and his friends 
had heard there was a writ of habeas corpus got out for this man, they 
had kept the papers baok as a little trap to catch Cryts in, hoping that 
he would thereby contradict his return, or make afalse return, and they 
could break him of his office for it These things, he said. Senators 
could not understand or know without an explanation, and therefore 
he wanted to go into this matter fully. If the truth was fully stated, it 
would be seen that this matter of the election of Isaac Brand, Judge 
Eaker's son-in-law, and his being ousted by Cryts, prompted the course 
pursued by Judge Eaker in keeping back the papers, and he had pre- 
vented Cryts from a contradiction of his return to keep him out of the 
little trap set for him by the cunning Judge. 

Mr. KsoTT. I cannot but object and protest against Judge Jackson 
testifying his suspicions about this election case, but — 

JuBGE Jacksoh. No matter. I waive the question. I am soiTy I 
asked it 

Mr. Ekott. Yes, you no doubt are now. You see the predicament 
that your remarks get you into. 

The cross-examination was here resumed, 

Q. In the examination in the Eussell case you said you attended, I 
believe? 

.A. Yes, sir, I was there. 

Q. Well, how did you know Eussell was held to bail o omm tted ? 
Was it by the simple say-so of the Justice, in the comt- m o did 
you see any papers in the hands of the officer ? 

A. He handed him no paper that I saw. After the ex t n wa 

through, he told Russell he would hold him to bail in m unt 

$300 fthink it was, and Eussell, or some one for him, ask I h Jde 
to give him till 10 o'clock the next day to get the bail , and th n h 
said he would do it. 

Q. But how did the man come into the hands of the Constable ? 
Was there any written order to hold him 7 

A. None that I know of. I heard him tell Cryts to hold him over till 
10 o'clock. 

Mr. Habdik. You say you heard the magistrate tell the Constable 
that he must hold him over till 10 o'clock thenext day, and heard him 
say that he found him guilty,and demanded a bond in the sum of $300, 
and then gave him till 10 o'clock the next day to fill the bond ? 

A. Thats the way of it as well as I recollect. 

Jddob Jackson. Was I about there that day ? 

A. I have no recollection of seeing you there. 

On inotion of Se.\.itor Thompson, the Court adjourned tiy 3 o'clock. 



EVBNIKG SESSION". 

Thcrsday, June 0, 1859. 

The Court met pursuant to adjournment. 
The managers and respondent attended. 

James Walker, witne^ on the part of State, was by consent of parties 
discharged from further attendance. 



bjGoogk' 



HIGH COURT OP IMPEACHMENT. 



William F. Cbtts called and examined by Mr. Knott. 

Q. Mr. Cryls, you will please state to tiie Court where you reside. 

A. I iive in Stoddard county, Missouri. 
Q. Wbat is your occupation? 

A. At present I am acting as Constabla in Castor township, Stoddard 
■county, 

Q. How loQg have you held that position ? 

A, Since last September, if I am not mistaken. 

Q. Were you acting in that capacity in January last? 

A. Yes, sir. 

Q. Did you, in that month, have in your custody a man named Charles 
Eusseil ? If so, pieaae state to the court how he came into your hands, 
and what you did with him. 

A. Well, a writ for him was placed in my hands, and I arrested him. 
He was charged with passing counterfeit money. The writ was issued 
by Mr. Eaker, I brought him before the Justice. 

Q. Was there a trial before the Justice? Tell us about that. 

A. Well, sir, there was a trial, and be waa committed or bound over. 
At the conclusion of Ihe trial he was bound over till the next day, to 
give bail. He was placed in my custody to keep till then. 

Q. Were you in attendance at Mr. Eaker's courts? 

A. Yes, sir. I usually attended his courts, and was then there. 

Q. After the Judge or Justice found there was probable cause to be- 
lieve him guilty, and he was placed in your hands to hold till he gDt 
bail, what became of him then? 

A. There was a writof habeas corpus served on me, and I gave him up 

Q. Who issued that writ? 

A. Judge Jackson. 

Q. Well, go on and state all the facts about that writ. 

A. I don't know that I can state all the facts, but I will as near as I 
can. I made a return on the writ that I had him in custody, and took 
him before Judge Jackson. I returned that 1 had him ia custody by 
verbal orders from Jonas Eaker. 

Q. Did the Judge make any inquiry for the papers ia the case ? 

A. I don't recollect that he did. 

Q. Did he make any order for you or the Justice to produce the papers ? 

A. I can't say that he made any order for the papers. I left my re- 
turn in the room, and went down after the balance of the papers. I got 
them and brought them in, and laid them on the table. 

Q. What were those papers ? 

A, They were the papers in the case; I think there was several of 
them. I won'tundertake tosay what they wei'e. Eussell was discharged. 

Q. Where did you go after the papers ? 

A. I went to Miller's store-housa 

Q. Who did you get the papers from ? 

A. From Judge Eaker. 

Q. What did you do after laying down the papers on the table ? 

A. I left the room ; when I came back he was discharged. 

Q, Don't you know what the papers were ? 

A. I don't recollect reading them. They were the papers in the case. 

Q. Was the testimony taken in the trial among them ? 

A. Yes, sir, I believe it was. 

^. And the writ — the warrant for his arrest ? 
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Q. What was Judge Jackson doing at the time you brought the- 
papers in ? 

A. I don't recollect He was at the table, I believe. 

Q. Do you recollect whether Huasell was arrested and tried before the 
Justice the same day ? 

A. I don't tiiink it was the Katne day. The writ of habeas corpus was 
issued the next day after the trial 

Q. Did any part of the trial take place the same day that Kussell 
was arrested 7 

A. I think not I think it was over two days from the time I raad& 
the arrest till the trial. 1 wouldn't say positively, from the fact tbat I 
don't recollecti 

Q. Did_ you hold him in custody during the night before the trial ? 

A. I did hold him in custody by virtue of the ordes's given me by 
Judge Eaker. 

Senator Parsons. About how long were you absent at Miller's store^ 
after the papers ? 

A. But a short time, I couldn't state how long. Probably two ot 
three minutes. 



Q. Is Jonas Eaker a Justice of the Peace? 

A. Yes, sir. I suppose he is. I believe he was elected by the people 
to that office. 

Q. How do you know he is Justice of the Peace? 

A. I think I know it, because he was a candidate for the office, and 
was elected. 

Q. Do you know whether he has ever been sworn as a Justice of the 
Peace? 

A. I do not 

Q. Do you know whether the examination in this Eussell case was 
reduced to writing? 

A. I could not say positively whether it was or not, 

Q. Didn't you talk to me about the case before the hearing of the 
habeas corpus application ? 

A. I think you spoke to me about making my return. You met me 
in the street, and asked me if I had done itt 

Q. How long was this before you had made your return ? 

A. It was at least an hour, or half an hour. 

Q. Didn' 1 1 ask you about it on the square, when we met the first time ? 

A. I couldn't say. I believe it was some time before. 

Q, When you did make your return, the papers, you say, were not 
dehvered to me. How did you come to make a return without the 
papers ? *■ 

A. I allowed you were a waiting on me, and I thought I could step 
down and get the papers afterwards. 

Q. Well, how did you come to bring 
torn? Had I seen the papers before, o 

A. I don't know how it was. 

Q. Did you have a warrant when you arrested him ? 

A, Yes, sir. I had a writ, of course, when I took him in custod; 

Q. Do you make returns under oath ? 

A. I suppose I do. 

Q. Did any person tell you to go and get the papera? 

A. I don't recollect. 

Q. Had he written out the papers when you went after them ? 
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A. I don't recollect 

Q, Is that your signature? (showing witness a papar.) 
A. Yes, that is my name, signed in my handwriting. 
Q. Did youhear the examination of the witnesses bsfore Judge Eaker ? 
A. Yes, sir, I did hear the examination. * 

Q. Well, what did the witnesses say ? 
A. I can't say what the witnesses said, 

Q. Now tell mo, when Jonas Eaker told you to take this man, Russell, 
and keep him until the next morning, which do jou consider it was, that 
you had him in custody, or that Jonas Eaker had just set him at liberty ? 
Mr. Knott objected that this question could only elicit the opinion of 
the witness upon a matter of law, and was therefore incompetent and 
icrelevant 

Jddge JiCKSOK claimed that he was not allowed the latitude of ordi- 
nary cross-examinations, and stated that he was treated more severely 
than the man who was, a day or two previously, arrested for the mur- 
der of Mr. Charless in St. Louis. He wanted record evidence to be pro- 
duced in the case, and then it would not be necessary to seek the rea- 
sons of his official acts from parol testimony. Finally, however, he 
waived the question. 

Senator Wilson. At the time the writ of habeas corpus was served 
on you, requiring you to produce the body of RuaseO before Judge 
Jackson, by what authority did jou hold said Russell in custody ? Was 
it written, or verbal ? 

A. It was a verbal order. 

Mr. Knott. Which did you do first, make your return or bring in 
the papers ? 

A. I made my return first. 

Judge Jacksoh. Do you recollect what I said when you brought 
them in? 
A. No. sir. 

Q. Didn't I ask you if those were the papers in the case? and didn't I 
say, " now, if you don't be careful you will contradict your return ?" 
A. I believe you did. 
Q. What became of the papers ? 

A. I returned them to Mr. Eaker. I did not do anything with my 
return. 
Q, Did you ever bring the papers to me afterwards ? 
A. I don't think I ever brought them to you any more. 
Q. Did you ever hear anything about Mr, Moore suing Mr. Walker ? 
[The witnessed answered that he didn't know anything of his own 
knowledge, and the statement made by him was for that reason ex- 
cluded.] 

Senator Paesoss. Did you at the time of making return to the writ 
of habeas corpus, or at any time before the discharge of Russell, inform 
Judge Jackson that the Justice had ordered you to hold the^risoner 
in your custody to give him an opjiortunity to give bail ? 
A. 1 never informed him about it that I reelect 
Mr. Kkott. Did you deliver all the papers, that Judge Eaker gave 
you as the papers in the case, on the table before Judge Jackson ? 
A. Yes, sir. 

Q. Did I understand you as stating that the Judge had asked you if 
those were the papers in the case ? 
A. Yes, sir. 

JoBAS Eaker recalled and examined by Mr. Knott. 
Q, Were you an acting magisti'ate in January last ? 
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Q. Did you issue a. warrant for Charles Russell on any day in that 
month ? 

A. Yes, sir, I did issue a warrant for him to answer a charge of pass- 
ing counterfeit money. 

Q. Please^tate, Mr. Eaker, the circumstances attending the inveeti^ 
tion you gave of the case, whether there was an examination of wit- 
nesses against the accused, and what became of the papers in the case ? 

A. After investigating the case, I gave hitn until 10 o'clock the next 
morning to file a hond mr his appearance at court to answer the charge. 
The next morning, whOe I was completing writing out the papers, Mr. 
Tyrell, or Mr. Cryts, informed me that the accused had been taken out 
of Mr. Cryta' custody by writ of habeas corpus. I went on writing the 

Eapers. I think, now, it was Mr. Cryta told me about the writ, and that 
e said he had left Mr. Tyrell writing out a return. "While waiting on 
me, he remarked, " I will go and see whether he is done, or what he is 
doing." He hadn't the papers at that time. He came back and inform- 
ed me that Eussell was discharged. I then gave him all the papers. I 
was not in Mr. Tyrell'a office while the matter was before the Judge 
there. I know nothing about what took place there. 

Q. In the hearing of the case before you, did you reduce the testi- 
mony to writing ? 

A. I took the examination of witnesses in writing, and gave it to Mr. 
'Cryts, and he took it with the other papers. 

Q. Did Mr. Cryts t«ll you that the prisoner had been discharged, be- 
fore you gave him the papers ? 

A. I think he did. 

CBOEa-EXAMINBD BY JUDRE JACKSOlf. 

Q. What time of day did these occurrences take place ? 

A. It was something near about 10 o'clock. 

Q. Didn't you write out the mittimus before? 

A. 'No, sir. I thought I could do what writing I had to do at the 
time I fixed for him to give bail. 

Q. Do you think you have authority to order men into the custody of 
an officer, without any written warrant? 

A. Yes, sir, I believe that is customary among Justices of the Peace. 
It has been my practice. 

Q. What was the state of your feelings towards me before this man- 
damus proceeding we have talked about ? 

A. I don't think there were any unkind feelings between us. There 
was not on my part 

Q. What is the state of your feelings now towards me ? 

A. I have nothing very particular against you. There is one thing, 
Judge ; when you come back from Jefferson City, last winter, you didn't 
speak to me. r 

o private mat- 



Jajibs L, Hale called and examined by Mr. Knott. 
Q, Mr. Hale, will you state where you reside? 
A. I reside in Stoddard county, near Bioomfield, Missouri. 
Q. Have you ever been a member of the grand jury in your county ? 
A. Yes, sir. I wm foreman of the grand jury at the last August term 
of the Ch-cmt Court 
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Q. State if you know anything about Judge Jackson's going into the 
grand jury at that time. 

JcTDGE jACKaoN objccted to allowing grand jurors to testify concerning 
what occurred before them; and to give an opportunity for tlie produc- 
tion of authorities, and for arguments oq the objection, the witness was 
withdrawn, to bo introduced next day. 



%Vi;.LiAM RiKGER Called and examined by Mr. Hardin. 

Q. Mr. Ringer, Judge Jackson is charged here with having had some 
conversation with you, and with giving you some advice in relation to 
certMn county warrants. You wiU please state whether you ever had 
any such conversation , and if so, what it was, when it was, and all about it. 

A. I think it was after the election in 1857, some time in 8eptem,ber 
or October, in Bloomfield. I was complaining a good deal about not 
getting my pay for building a court-house. The Judge asked me if I 
had any wari'ants. I told him that I had, or that I had spoken to Mr. 
Kitchen to draw them for me. The Judge said that I'd bettersell them, 
and use the money; that the whole thing was illegal, and that I couldn't 
get my pay out of the county. I think that about what I said in reply 
waB, that the court-house was already up, and the amount of the money 
I could get for the warrants would not pay me for the work done. He 
swd then that Kitchen was liable to me. 

Q. What was his language, as near as you can state it? 

A. I doa't recollect his esaet words. He said I could move against 
Kitchen instead of the county. He said I could recover against Kitchen, 
and not oft' from the county. 

Q. What had Mr. Kitchen to do with the matter? 

A. I contracted with him as Superintendent of the courthouse. I 
don't say that he acted as Superintendent, but our contract was that 
way. The warrants were issued to Kitchen for my benefitL He waa to 
get tUe money and pay it to me. 

Q, How did this conversation with the Judge begin? 

A. I can hardly say. I think he asked me what I had done with my 
warrants, or something of that kind. I had been complaining, as T said 
before, about not getting my pay. I thought the Judge had some say 
in it, and perhaps I asked him about it. 'This time he told me that he 
had no connection with the business, and told me I had better sell th* 
warrants; that the whole transaction about the court-house was illegal. 
He advised me that the County Court was no court at all. I don't re- 
member what reason he stated. 

Q. Where did this take place ? 

A. It aU took place in Bloomfield. 

CP.OSS-ES,lMIKEn BY JOIIUE J4CKS0N, 

Q. Did you sue him? Kitchen, I mean, 

A. No, sir. 

Q. How did we happen to get into this conversation that you speak of? 

A. You came by Owen's, Judge, and calied me to step aside, if J am 
not mistaken, and then we talked about it. 

Q. Didn't you tell me that they were selling county warrants at a large 
discount, and that you were about to lose a great deal ? 

A. I doa't know ; it is likely I did. 

Q. Was not that conversation in Millers store? 

A. I think not 
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Q, Waa notwbat I said this: that if you wouldn't give up the county 
warrants, you had no business to talk against the people of the county; 
that so far as the couaty was concerned, it had paid ? 
A. I don't recollect that. 

Q. Was not Eaker elected County Court Judge before the time when 
you say we had this conversation ? 
A, I think so. 
Q. Had he held any court? 

A. I don't know. The election was held in August, I believe, and this 
was in September or October. 
Q. Was not it as late as November? 
A. It may have been. 
Q. Did you repeat this to Mr. Kitchen? 

A. Yes, air; I told Mr. Kitchen what took place between you and 
myself. 

Q. What did he say he was going to do about it ? Did he say he would 
tell the Legislature? 

[Question objected to and waived.] 
Q. You say you didn't sue him? 
A. Yes, sir; I didn't sue him. 
Q. What was the reason? 

A. I don't like to state the reason unless I am bound to do it 
Q. Well, didn't I ask you if you had waiTants to seil? Didn't I pro- 
pose to buy your warrants, or something of that kind, and was not fliat 
lie way the conversation came up ? 
A. If it was so, I don't remember. 
Q. Did I advise you what lawyer to employ ? 
A. I don't tbink you did. 

Q. How did you come to make this contract with Kitchen ? 
A, He was the Superintendent, or he signed his name to the contract 
as Superintfcndenti 
Q. When was tie contract made? 
A. It was made in June, 1857, if I am not mistaken. 
Q. When did you get the house up ? 

A. I got it up the next fall some time. The brick work was done at 
tlie time we had this talk. 
Q. You say this conversation was in October, 1R57 ? 
A. Yes, sir. I can't be exact about the time, but I think it was tben. 
« Q. Who was in your bond as contractor ? 
[Question oljjeeted to and not answered.] 
Q. Was not Kitchen and you in partnership ? 
[Objected to and not answered.] 

Senator Wilson. 1 wish to understand the witness upon one point. 
In the outset, I understood him to say that he had some warrants for 
sale, or that he had some warrants, and the Judge advised him to sell 
the warrants. What does he say about that now ? *■ 

A. Judge Jackson did tell me to sell the warrants. I did not have 
any warrants at that time, but I thought that I could get them. Kitchen 
(old me that he could get the warrants, and they were to be drawn by 
Kitchen for my benefit Judge Jackson told me that Judge Baker's 
court was no court, or that there was no County Court, and that Kitchen 
was not legally an agent or Superintendent of the county. He said the 
only course I could take would be to hold Kitchen liable, and that if I 
sued the county I couldn't recover. He said Kitchen was responsible 
to ma 

JuDRE Jackson. Were you and I tolerably intimate when this con- 
versation took place ? 

A. I think we were at that time. 
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Q-iradn't we a difficulty about settlement for some plastering, and 
didn't you bring suit against me about it ? 

A. Not sincethat time, Judge; all the lawing of your's and mine was 
long before that. 

Q. How long ? 

A. I couldnM^ tell. 

Q. Mr. Ringer, are you certain this conversation was in the year 1857 ? 

A. Yes, air, I am satisfied it was in the fall after the election. 

Q. What disposition did I tell you to make of the money ? 

A. We had some more conversation, but about that I don't recollect 



JiicBs B. Odet-l called and examined by Mr. Knott 

Q. Mr. Odell, where do you live ? 

A. I lire in Bloomiield, Stoddard county, Missouri. 

Q. What is your occupation ? 

A. Well, I am part of a lawyer. I practice a little sometimes, 

Q. Were jou at Thomasvnie on the third Monday of April, 1H58 ? 

A. I was there. 

Q. Were you in court during the trial of the case of the Slate vs 
DePneet ? 

A. Yes, sir. T was counsel for the defendant. 

Q. Mr, Odell, did you have any conversation with Judge Jackson in 
regard to that case ? 

A, Yee, sir, 1 had a conversation, I don't know that I had a conver- 
sation with the Judge about it, but he had with me. 

Q, W.di, what was it? what was said ? 

A, Mr. BePriest had been convicted of disturbing the peace of a 
family; well, I don't know, he was eitherconvicted or plead guilty, and 
at the same time was indicted for resisting an officer. The conversation 
the Judge had with me was this : He observed to Mr. Hull, or myself, 
that we could safely take a conditional fee in the case ; that there were 
two distinct indictments, and only one offense, and that that would be 
a g00d_ plea. I did take the case, but being quite young in the praetJce, 
I didn't make a plea of a former conviction, but moved to quash the in- 
dictment, giving the former conviction as a reason for the motion. The 
motion to quash was overruled, and the Judge said that was not the 
way to do it. The Circuit Attorney entered a nolle prosequi. I got the 

Q. Were you employed at the time of the conversation 1 

A. No, sir. DePriest came to me afterwards. It was his s 
employed me. Solomon DePriest, the old man, was not there. 

Q, You took the case then after this conversation with the judge ? 

A. Yes, sir. I took it, as the doctors say, on the principle of "no 
cure no pay." 

Q. Was the Circuit Attorney by at the time the Judge had this con- 
versation with you ? 

A. I don't remember. 

Q. Did the Judge make that remark, that you could safely take a con- 
ditional fee, when the Circuit Attorney was not present ? 

A, Yes, sir, I recollect now that he was not there. 

Q, Who was the Circuit Attorney ? 

A, John R, Woodsides. 

Q, After your motion to ^uash was overruled, did the Judge advise 
you to plead a former conviction ? 

A, Yes, sir, I think he did. 

Q, Who was in the case with jou 1 



nthat 
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A. I was alone. 

Q. How did the conversation with the Judge come up? 

A. Mr. HuU, and the Judge, and I were in a room, and 1 doo't know 
how it came up. 

Q. Did you suggest the fects to the Judge, or did you commence the 
conversation about the case? 

A. No, sir, I did not. 

Q. Was the nature of the two offenses charged in the two indictments 
the same? 

A. I don't rememher much about that. 



Q. Was that the first court you attended? Did we get together there 
the first time ? 

A. No, sir. We got together first at Greenville. 

Q. Was not Mr. Hull with you when we met at Greenville? 

A. No, sir. Mr. Hull joined us at Eminence. We then went with 
jou through to Thomaiville. 

Q. Was not Woodsides in the company going from Eminence to 
ThomaavUle ? 

A. I do not remember, 

Q. Well, at the time the conversation occurred, were not you and Mr. 
Hull talking and complaining that business was dull, and then didn't I 
say, " now, young men, here is Green DePriest is indicted twice for the 
same offense, and you might get a fee from him?" 

A, I don't know that the conversation came up that way. It might 
have been so. 

Q. Didn't 1 tell you my impressions weie that the two indictments 
were for the same offense, and that if I was correct in my impreasions 
about the facts, you might safely t«,ke a fee in tlie case ? 

A. It is likely you ace right, Judge, 

Q, Didn't you say DePriest wouldn't employ you, and wasn't it then I 
told you you might take a conditional fee? 

A. We had a long conversation about it, and it may be as you say, 
though I don't remember. 

Q, Didn't you make a motion to jjuash on the ground that there was 
no legal offense chaiged, or something of that kind ? 

A. I don't recollect 

Q. Was not Mr. Hull with you in the case ? 

A. That was not my understanding. 

Q. How much did you charge him? 

A. I charged him five dollars, bat it was not enough. 

Q. Didn't you divide the fee with Mr. Hull ? 

A. No, sir. He claimed the right to half of it He pretended like I 
Mreed to divide with him, because he was present whMi the conversar 
tK>n took place, but I told him it was not enough to divide, and that if I 
had to give any of it to him, I would give it all, 

Q. Well, when you made your motion to quash on the ground that 
there was a former conviction, was it not then that I suggested that that 
would be a good ground of acquittal ? 

A Yea, sir, you did say that that would be a good ground of acquittal. 

Q. When we were talking about it, didn't I . tell you that if my jnv 

preesioas about the facts were correct, you might go into the case whether 

you got a fe'e or not, and that you would get the glory of acquittmg hiin. 

which would be worth as much as the fee? 

A. I think you did tell me something like that. 
ft And you did get the fee? 
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A. Yes sir. J know I got it, and Hull rabed a fuss with me because 
I wouldn t divide. [Laughter, J 

Mr. Ekott. Was it in eonsequence of advice given you hy the Judee 
that you undertook the defense of the case ? 

A. Yea, air ; it was. 

The Court adjourned. 



FIFTH DAY. 

Friday, June 10, 1859. 

The Court met pursuant to adjournment, and was opened bv Drocla- 
mation. '^ 

The managers aad respondent attended. 

Senator CnottOHiLL offered the following reeolution, which was there- 
upon considered : 

■?f?°i^'j^l'^V''!v^^*'"°^yi" 'l""^"3e now pending before the Senate be 
putliahed daily tor the use of the Senate, and that thirty -five copies be pub- 
lished ; thirty-three foi- the Senate, and one for the nianagere, and one for the 
respondent; and that copies be given to no other persons. 

Senator Parsons offered the following substitute for this resolution : 

Jl6so[yerf, That as soon as the evidence iaoloaed on the part of t!ie State, the 
same shall be printed for the use of the Senate. And in like manner, when the 
eyidenoe is closed on the part of the respondent, that shall be printed for tie use 
of the Senate. "^ 

This substitute was agreed to by the following vote: 

ATE^Messrs. Brown, Byrne, Fox, Frazier, Qoodlett, QuUett, Harris, Iledg- 
peth, Horner, McFai-land, MoHvainc, Parsons, Peyton, EaiUs, niehsrdsoD 
Ihompsou, and Vernon — IT. j • i , 

Noes— Messrs. ChurohUl, Coleman, Halliburton, McFerran, Morri?, Newland 
EobinBon, Scott, Wilson, and Wood— 11. ' 

jliseKi^-Messrs. Hyer, Johnson, Jones, and Watkins 

Abicnt on leave — Mr. O'NeiJ. 

Sebatob Gullbtt then moved to lay the substitute on the table 
which was disagreed to by the following vote : ' 

Ayes— Messrs. Gullett, Karris, Morris, Robinson, Scott, and Wrighl.^ 
TT .,°rT:***^,!l^' Brown, Byrne, Chnrehill, Coleman, Fox, Frazler, Goodlett, 
Halliburton, Hedgpeth. Horner, McFarland, McFerran, Mollvaine, Nowland' 
rarsons, Peyton, Rains, Richardson, Thompson, Vernon, Wilson, ajid Wood— 22 

Absent — Same as before. 



Strike out all after the word " Resolaed," and insert ns follows ■ 
That no part of the testimony in this case ahalt be pabliehed until tbo entire 
cvidenoe is token, and then thirty-six copies shall bo printed ; thii^ty-three 
lor the use of the Senators, one for the respondent, and one for each of the 
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This amendment was disagreed to by the following vote : 

Atks — Messra. Byrne, Coleman, Halliburton, Harrlfl, McFerraa, Mcllvaine, 
Morris, Rains, Robinson, and Wrighl^lO. 

Noes— Messrs. Brown, Churchill, Fox, Fraiier, Goodlett, GuUctt, Hedgpath, 
Horner, MeFarlaod, Kewland, Parsons, Peyton, Eiohardson, Scott, Thompson, 
Vernon, Wilson, and Wood— 18, 

Absent — Same as before. 

The question then being upon the adoption of tha substitute, it was 
adopted by the following vote : 

ATBa— Messrs. Brown, Byrne, Churchill, Coleman, Fox, Fraaler, Goodlett, 
Giillett, Halliburton, Iledgpeth, Horner, McFarland, Mollvaine, Newland, 
Parsons, Payton, Rains, Eiohardaon, Scott, Thompson, Vernon, Wilson, and 
Wood— 33. 

KoES— Messrs. Harris, McForran, Morris, Eobinaon, and Wright — 5. 

Absent— S&me as before. 

The examination of witnesses for the State was then resumed. 



JiMES L. Hale recalled and examined by Mr. Knott. 

[The witness testified to his residence, and to his having been fore- 
man of the grand jury at the last August term of the Stoddard Circuit 
Court, in reply to iaterrogatories similar to those propounded yesterday. 
He was then asked the following :] 

Q. You will please state whether Judge Jackson visited the grand 
jury room, where the grand jury had retired to consider of present- 
ments, during the session of the grand jury. If so, did he there give, 
or undertake to give, any instructions or opinions to the grand jury, 
upon any matter of law or fact, touching or concerning their duties? 
If so, what were the instructions or opinions ^ven by him at that time? 

JcDOB Jacesoh objected to the witness answering this, and argued 
the question of its pertinency at some length. He took the ground 
that a grand jur«r could not, under his oath and the law, be allowed to 
disclose what transpired in tho grand jury room, except in cases of in- 
dictments for perjury. He further argued that he had, a=i a Circuit 
Judge, a legal and moral right to go to a grand jury room while they 
were considering presentments, and to instruct them as he saw proper 
upon questions of law; and that the instructions thus given constituted 
apart of " the counsel of the State" mentioned in a grand juror's oath, 
wnich he was bound to keep secret. To support the position that cases 
of indictments for perjury afforded the only exception to the rule re- 
quiring grand jurors to keep secret all that transpires in the jury room, 
he cited and read sections 15, 16, and 17, 3d article, Revised Statutes, 
p. 1169 ; also section 65, " act to establish courts of record, and prescribe 
thdr powers and duties," p. 542, Rev. Stat. Mo.; also Tindle vs. Nichols, 
p. 326, and State vs. Baker, p. 338, 20 Mo, Eep. 

Messrs Hardin and Knott replied briefly. They reviewed the authori- 
ties cited by Judge Jackson, endeavoring to show that they did not 
establish the principles for which he contended. They argued that a 
crime or misdemeanor, committed before a grand jury, whether it be 
murder, assault, perjury, or misdemeanor of a Judge, was not thereby 
protected from punishment; that all the functions of a Judge were 
public, and that he had no legal or moral right to give secret instruc- 
tions or charges to a grand jury ; that a Judge could not ignorantly 
mistake his duty and charge a grand jury secretly, for no law nor iirac- 
tice could be found to warrant such a proceeding ; that the charge of a 
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Judge was not part of the "counsel of the State," which grand jurors 
were sworn to keep secret ; that it was not the design or effoct of the ' 
question proposed to the witness to elicit from him evidence given before 
the jury, and that the cases cited by the respoadatit related to such a 
qu^tion as that, and hence were not pertinent in the present issue- 
that it was a dangerous and inexcusable usurpation of power for a Judce 
to asHurae the functions of a Circuit Attorney, and visit the grand iurv 
room for the purpose of discharging those functions, or for the purpose 
ot suppressing any indictment against himself or others, or for the 
worse purpose of instigating a criminal prosecution against a personal 
enemy i and in support of the various positions assumed by them, they 
^'•^^v Chittys Crimmal Law, pp. 313-317, together with the oases 
cited by the respondent. 

JuDOE Jackson repUed, combatting the positions taken by the mansr 
gera, and rearguing those taken by himself in his opening remarks 

The question for the action of the Court being, is the question pro- 
pounded by the managers pertinent and proper? the vote stood as fol- 

, .I'^^^^^T'- ^^'"^' ^f/"^' Churchill, Coleman, Fox, Frazier, Goodlett, Gul- 
IM, Halliburton, H.rriB, homer, MeParland, MeFsrran, Jldlyaine, NBwlai^, 
i^sons, i*ejton. Rams, Eichardson, Thompson, Vernon, WiUon, and Wright 

NoKS— Mesars. Hedgpeth, Robineon, Scott, and Wood— 4 
Absent— M^ffTs. Hyor, Johnaon, Jones, and Watkins. 
Absent on leave — Mr. O'Neil. 
E£cased/riyin voting— Mr. Morris. 

,S fol- 

A. The Judge came into the room, and we were talking with him. 
We aeked him several questions upon points we had been considering 
I can t say as to what the points were now, but they were something 
Similar to the public charge he gave us. * 

Q. Did he say anything in regard to the law about gaming? 

A. I don't know whether it was the first or second time he talked 
about the law of gaming. 

Q. Well, what did he say about gaming either time ? 

A. We had been talking about gaming, and we asked him if he con- 
sidered it gambling to play for watermelons, oysters, and the like of that 
As 1 said, we had been considering that matter, and had found one or 
two bills, I believe. 

Q, Was there anything in the public charge on that subject ? 

A. I disrememher whether he said anything about playing for whiskv 
and watermelons. c ^ a j 

Q. Had you at that time a charge against him for such an offense? 

A, Yes, sir. And we found a bill, I think. Whether we gav* it in 

S"^r^ "'^'"^ *" ^^^ grand jury or after, I don't recollect. 

Q, W bat did he say with regard to the law of gaming ? 

A He stated that he did not consider it gaming to play in this wav 
on this ground, that it was not belting. He said if we played for monev 
it was a diflerent ease. 

Q. Did he apply his exposition of the law to any particular case ? 

A. I don t recollect. 

Q. How did the conversation commence? 

A. I don't recollect that either— whether it was that we commenced 
by asking questions, or whether he spoke about it first himself Mr 
Carlisle asked some questions, and I asked some myself. 

Q. What did he say his object was in coming there first 7 
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A. I don't buow whether it was the first or second time, hut once 
when he came in he said that he had understood some person or persons 
had been engaged in tampering with the grand jury, and he intiuired 
about that, 

Q. Do you know who he referred to ? 

A. I do not, though I thought at the time it was to Mr. Eaker and Mr. 
Pheian, from some cireuaBtance, I cannot now say what^ 

Q. Did he instruct the grand jury whether they could find an indicts 
ment against him for any act of hia as Judge 7 

A. I don't recollect of bis saying that it was not competent for the 
ffracd jury to find an indictment against him. There was an instrument 
of writing which had been handed around, and whether he named it 
first, or wc did, I can't now tell. 

Q. What was that paper ? 

A. It was a paper referring to some part of the law. 

Q. Do you know what law it was that the paper referred to ? 

A. I don't recollect, though I think at the time we took it as refer- 
ring to a case about an attachment against Jonas Eaker. 

Q. Had there heen any complaint of oppression under consideratioa 
to which the law cited in this paper seemed to apply ? 

A, Yes, sir. There had been a complaint made, and we supposed it 
was founded on the law that this paper referred to. 

Q. What did the Judge say about the paper? 

A. He demanded it — we gave it to him ; whether ho called for it, or 
whether some one mentioned it to him, I won't say. 

Q, Did he say it referred to his conduct, and that he was not indicta- 
ble for his official acts'/ 

A. I don't recollect that. 

Q. Did he ask for the paper the first thing when he ciime into the 

A. I don't think he did. 

Q. Did he explain what it was that brought him there? 

A. 1. don't remember. 

Q. Did he express any opinion in relation to the law referred to m the 

A. Well, I believe he did, though I can't now say what it was. 

Q. What time was it that he got the paper; was it at the first or 
second visit ? 

A. I don't recollect. 

Q, Well, do you recollect whether both visits were on the same day? 

A. I think one visit was in the afternoon, and the other was in the 
forenoon. 

Q. Had you consulted the Circuit Attorney in regard to the matters 
concerning which the Judge instructed you? 

A. 1 rather think we had. , 

Q. Was he in the grand jury room before the Judge came? 

A. It is my impression that be was. 

Q. Who was acting as Circuit Attomej^ at that time? 

A. David G. Hicks was acting as Circuit Attorney, 

Q. Had he seen this paper that you have mentioned? 

A. Yes, sir. He had seen it. 

Q. Don't you know whether Judge Jackson spoke of the paper before 
any one in the room mentioned it to him ? 

A, I don't recollectL It is altogether likely it was that way. 

Q. Were you considering the question of hia presentment for any act 
of oppression previous to this conversation? 

A, I don't tiiink we were. 
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Senaior Wilson. I do not consider it competent to inquire so partic- 
ularly as to what the grand juiy w:» doing. 

Mr. KsoTT. We only desire to show the motive of the respondent in 
his instructions to the grand jury, and to elicit the facts necessary to ex- 
plain that motava 

CROSS-EXAMIK'ED BY JUDGE JACKSON, 

Q. Didn't I tell you not to hesitate to find a hill against me for any 
act not done as a court, if there was any testimony going to show my 
connection with any act that you thought indiotahle, though my opinion 
was that you could not indict me for my ofRcial conduct ? 

A, I ao understood you. 

Q. Wasn't that paper that you have spoken ahout an intimation that 
there would be a case of that kind presented ? 

A. I think that ease was under investigation at the time. 

Q. Mr. Ilale, as far as your knowledge goes, am I in the habit of using 
contumelious, insolent, and insulting expressions towards lawyers and 
parties litigant? 

A. I never saw anything that 1 thought much out of the way 

The witness was here dismissed, and on motion of Sekatok Hirj,i- 
BCRTos, the Court adjourned. 



EVENING SESSION. 

FranAT, June 10, 1859. 

The Court met pursuant to adjournment 

The managers and respondent attended 

On motion of Judge Jackson, the Court awarded an attachment 
against John R Woodsides, a witness who had been suhpenaed for toe 
defendant, and was not in attendance. 1"="^™ loi- lae 

TBSTI.MOSY OP MOSES HARVET. 

Moses HiRVBT called and examined by Mr. Knott 

■ ^ ^A^i , f?'*'^J'P"P'«^«.^'-Harvey,whetheryouwereaei'and 
juror at the last term of the Stoddard Circuit Court. t' »e'a'i« 

Q. You will state if you please whether Judge Jackson was up in the 
grand jury room while it was in session, at that term of the court 

A. les, Sir, he was there once or twice. »■ 

Q, Did he give the grand jury any instructions ? 

A. I consider that he did, 

Q. What day of the court was that? 

A. I won't say ; I don't recollect. 

Q. You speak of the August term ' 

A. Yes, sir, I do. 

Q. What dW he say his business was in visiting the grand jury room ? 

A. I don t know that I could tell He came in and some chnt^-nt 
up between the grand jurors and him. He went cin^ state what con- 
stituted gaming ; what would be ctmsidered betting. The idea con veved 



ibyGoogle 



148 HIGH COURT OF IMPBACHMBNT. 

Q, Did he apply that opinion of the law to any particular case? 
A. Well, he seemed to be talking about gaming cases generally. 1 
won't say that I give his opinion of the law, but that is what I under- 
stood. 

Q. Do you know what brought up the conversation? 

A. Well, I don't know precisely what it was. In the grand jury we 
had found 1 don't know how many bills, hut I think we had included 
twelve or fifteen, or twenty, all in the same bill, for such betting as ho 
was talking about. 

Q. Well, tell us what Judge Jackson did and said. 

A. I don't recollect what else he said. 

Q. What time of day was it when he came? 

A. I can't say. I never expected to be called on to swear about it, 
and I don't remember. 

Q. Had you received any paper referring to certain points of law ? 

A. Yes, nir. There was a memorandum of certain sections of the 
law that had been handed round among the jurors. 

Q. Was 'the Judge in the grand jury room more than once ? 

A. Yes, sir. I recollect of his being there twice. 

Q. Did he give you either time any instructions regarding this paper ? 

A. Yes, sir, ho gave us some instructions about it. I don't know as I 
can tell just how it was, but the idea was that if the person who did it 
was known, he was liable to indictment. 

Q. Indictment for what? 

A. For sending it before us. 

Q. What case bad the paper connection with? 

A. I don't recollect. 

Q. Do you recollect what the law was that the paper referred to? 

A, To some sections of law in the statutes. It was something about 
Oppression in oifioe. 

Q. What became of the paper ? 

A. I don't know what became of it, I don't know whether the Judge 
took it away or not 

Q. Did the Judge say anything about the law that the paper re- 
ferred to? 

A. r think he did, buti can't say what it was. 

Q. Was this conversation about the paper had the second time that 
Judge Jackson visited the grand jury room ? 

A. It is likely it was. 

Q. Who was charged with oppression ? 

A. It was Judge Jackson. 

Q. What did he say about that charge? 

[Question objected to and discussed for some time, when the objec- 
tion was withdrawn.] , . , r. 

A. This charge we had against the Judge was for some kind ot oppres- 
sion, I believe. The paper had reference to the law in Mch cases. 

Q. Did the Judge say anything about the charge, and the power of 
the grand jury to indict him? 

A. I recollect of his making some statement, upon which he went on 
to say that he was not liable to indictment for any of his official acta. 

CEOSS-BXiMIKBD BY JUDOB JACKSON. 

Q. Was not there other officers mentioned by me at this time ? 
Didn't 1 instance Justices of the Peace, County Court Judges, Judges 
of the Supreme Court, and other judicial officers ; and didn't I point 
out the distinction between officers of trust and judicial officers ? 
Didn't I say that the County Court Judge was not like the Judge of the 
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fw.hf^ , ' *'i^tl^^,f^^^t'-«stofflcer; and wasn't it then that I said 
that the Judge of the Cux^uit Court was not indictable for hiaofflcial acts 1 

™it'ri!l?1 "^f- !^-f^,''^«'^l'-''"*y°" ^'^ *^« J"'^g« of the Cir- 
cuit Court was not indictable for his official conduct 

Q. Was not something s^d about Judge Baker being indicted for 
issuing county warrants without authority 7 

A. Perhaps there was. I don't recoUeetL 

Q. Was this at the August term of the Circuit Court? 

A. Yes, sir. It was at the August tertn. 

Q. Was the Circuit Attorney, Woodsides, not there ? 
tortey "''*" ^ ^^^^ ^'^ '^^ ^^ ^'"^^ ™^ ^""^^ ^^ '^'^'^'^ ^t" 

beSgl^ntfr?"'' ^ '^* *''■' "' ^'^ ^ ^° ^ ^""^ gi-and jury room without 

A. You were sent for, I think. 

Q. "Wasn't there eomethmg said about David Hicks being youne, and 
that you wanted me sent for, for that reason ? s J »^ "-"^ 

A. There was something of that kind said, though what it was I do 
not recollect, 

rfi,^'f^^' ^"T' *^^ P^^f^;- ^^f"" ^ <^« "P "•^'^ ^ed about it, 
^df.L «y "^oe^er seutit in was in contempt of court, and liable to 
mdictment ? Wasn t that what I aaid ? 

««iH'fw'i' '""' t^ u *^^*>^ V^ ^''^^^^ *° indictment Idon't think you 
said that ie cou d be md.cted for contempt I may have forgotten. ^ 

wJ^^w K " h T"^ ^^ ^'^^^ ^™'''' t^*"^ * '=^^ of'ttis kind 
Zd ^^^^^tf""*"^-^ mean that there would be a chai-geagainstme- 
and wasn t the paper sent in before the charge was made ? 

A. 1 don t recollect about that. 

Q. How did I come to know that this paper was before you ? 

A. 1 can t say. You didn't know from me. 

Q. Who was it that made the complajnt against me » 

A. I don t know, but I suppose it was Judge Eaker. 

Q. What was It about ? 

A. It was something about a mandamus. That was what I heard it 
was al>out, it I recollect aright, and your issuing an attachment against 

Q. Have you been in court much ? 

in ti, ^ Jl*! ^ ''^u °u''l^''^J^ '^'^"'* Courtin the county since I have been 

m tne fetate, which has been for about three years. 

and ottiers*?^^ ^^^'^ ^^ general course in relation to lawyers, litigants, 

A. I don't know, hardly. If I ever knew you to do anything wrong, 
1 was not sensible that it was wrong ^' 

Mr Knoit. Had Bavid Hicks been attending on the grand iury be- 
fore this visit of the Judge ? ^ JU'J' "B- 

A. Yes, air. He had. 

Q. Did he see this paper? 

A. Yes, air. He did. 

Q. And you say the Judge was iu the grand jury room twice ? 

A. Yes, sir. I think he was there twice. 

Q. When you say you have been in every Circuit Court that has been 
field since you iiave been in the State, do you mean that you have been 
^here^ incidentally, from time to time, or that you were there aU the 

n" jvf^^ °^^^ ''^^^ '" ^^^ *^'"'* """^ionally 
T j' . ^°'i^ ^"*'^ *" opportunity to observe closely the conduct of the 
Judge towards lawyers and litigants' 

A. No, air. I can't say that I had. 



ibyGoogle 



HIGH COURT OF IMPEACHMBHT. 



WiLWiM Vasditbb called and examined by Mr. Knott 

Q. Mr. Vandiver, state to the Court where you reside ? 

A. I reside in Butler county, MisBouri. 

Q. Were you a member of the grand jury, at the April tenn of the 
Circuit Court, 1&57, in that county ? 

A. I was foreman of the grand jury at that term. 

Q. On what day of the week did the Circuit Court commence ? 

A. On Monday. 

Q. Oo what day was the grand jury discharged? 

A. On Tuesday, the next day. 

Q. You will please state to the Court the circumstances under which 
you were discharged. 

A. On Tuesday, some time after dinner, the Judge asked me it we 
had any business before us, and he observed that he wished we would 
finish, and hand in a report that evening. I told him that we had a 
good deal of business before us. I don't know that he said anything 
more at that time. As I went out I saw the Circuit Attorney. We 
conferred about the business, and held over until sundown. W e com- 
pleted what business we could, made some reports, and told the court 
we had business on hand unfinwhed. Says he, "gentlemen, you are 
discharged," 

Q. How long a time is allowed to the Circuit Courts m that county t 

Q. Did the Judge assign any reason for discharging the grand jury ? 

A. There was no reason assigned to me. ■, - , 

Q. Was there anything said in relation to what you were to do with 
the unfinished business? 

A. Not that I recollect of. 

Q. Had there been any presentments made when the Judge farst 
spoke to you about fini^ing your business ? 

A. I believe not. 

Q. Have you any idea of the amount of unfinished business on hand 
at the time you were discharged ? 

A. I have no idea- We had a good deal. 

Q. Where was the Clerk of the court at that time? 

A. I couldn't tell you. I didn't see him. 

t'ROSS-EIAMINED BT JUDGE JACKSON. 

Q. Was it Tuesday morning or Wednesday that the grand jury was 
discharged ? 

A. It was Tuesday evening, I think. 

Q. Didn't I tell you that we had no Clerk, and that thaj.was the reason 
why the grand jury would have to be discharged ? 

A. I think that perhaps you did. 

Q. Did you hear me tell any person else that we had no Clerk, and 
couldn't proceed with the business ? 

A. Not as I recollect. 

Q. Did you hear me say that there was no Clerk, and that that was 
the reason you would have to be discharged ? 

A. That was the general chat ; I don't know whether you told me so 

Q. What was the matter with the Clerk ? 

A. Report said that the Clerk was sick, but I did not see him myself. 

Q. Were you in court all the time '? 

A. I was there a part of Monday. 
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Q. Did you ase the Clerk in court Mondasf ? 

A. I believe I did. I think ho was reported aick the next morning. 

Q. Did you hear me give any reason why the grand jury was dis- 
charged ? 

A. No, sir, I didn't hear you give any that I now recoUecti 

Q. When the grand jury catae in, and I asked you if you had any 
returns to make, did you make any returns ? 

A. Yes, sir, and reported further unfinished business, 

Mr. Knott. Wasn't it the general understanding about town that 
the Clerk was drunk ? 

A. Tea, sir, that was the general understanding, though I didn'tkoow 
him to be drunk, not having seen him myself. 

Jddqb Jackson. That was my understanding of the matter. 

Q. Ib there any person here who was on the grand jury? 

A. Yes, sir. Mr. Eufi; Hamilton Scott, and Daniel Epps were all on 
the grand jury, and they are here. 

Q. Wasn't it you that I had the conversation with in relation to what 
you should do with reference to the witnesses summoned to appear be- 
fore the grand jury? 

A. No, sir, I think not. 

Q. Well, it seems it was not with him that I had the conversation. 
What became of the bills of indictment that you handed in? 

A. I don't know. We came in, and just left three or four indict- 
ments, and reported unfinished business ou hand, and then were dis- 
missed. 



DiKiEr. Eira called and examined by Mr. Knott, 

Q. Where do you live, Mr. Epps ? 

A, I live in Butler county, Missouri, 

Q. Where you a member of the grand jury at the November term of 
the Circuit Court in April, 1857 ? 

A. I believe I was. 

Q. How long was the grand jury in session at that court? 

A. T don't recollect. It has been some time, and I have forgotten. 

Q. Were you discharged before the business was finished? 

A. Yes, sir. I think we were discharged before we got through. ■ 

Q. Do you know whether it was represented to the court that you 
could not get through with the business before you were discharged? 

A. I don't know. I know we couldn't do anything because we had 
no Clerk. 

Q. How did you coaie to be without a Clerk ? 

A, Well, sir, I suppose the Clerk was drunk, I didn't see him myself, 
but that was my understanding from what I heard. 



Q. Do you remember whether it was the second or third day of the 
court when the grand jury was discharged ? 

A, I couldn't say. It was either Tuesday or Wednesday. 

Q, Wasn't it the second day of court when the Clerk was reported 
sick or drunk ? 

A, I think it was, though I couldn't be positive. 

Mr, Knott. Did any member of the grand jury inform the Judge 
that they had unfinished business which it would be impossible to dis- 
pose of before they were discharged ? 

A, All that I know about that is only hearsay. 
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Wiij.rAu (t. Phelan called and examined by Mr. Knott. 

Q. Where do you r^ide, Mr. Phelan 7 

A.^ I reside in Eloomfield, or convenient to it, Stoddard county, Mie- 

Q. What is your profession ? 

A. I am a lawyer, and a farmer by courtesy. I have a farm at least 

Q. Were you at a Circuit Court held at Bloomiield, in May, 1858 ? 

A. Yes, sir, I was there. 

Q. Bo you know whether there was pending, at that term of the 
court, a proceeding against ifonas Baker by a mandamus ? 

A. Yes, sir. Judge Eaker spoke to me as counsel. 

Q. You will please state the case, and what occurred when it was 
called up for trial in court ? 

A. It was a mandamus against Judge Eaker, requiring him to show 
cause why he had not done something in regard to a road, or the reason 
for some act as County Judge. I am not able to state definitely the act 
complaioedof in the application for a mandamus, though I have reflected 
upon it, and have endeavored to make myself able to do so. I desired 
to appear as atnkvs curia. There has been some reflection upon the 
technical eKpression, as I used it, and I repeat it here for that reason. 
Judge Jackson would not allow me to appear in this capacity, and when 
I attempted to do so, he ordered me to shut up, or to hush up, I will not 
be positive as to the exact expression ; perhaps he used bot!». He also re- 
ftised to allow my associate in the case, Mr, Kitchen, to appear in this 
capacity. I had been out of court for some purpose, and as I came in, 
Mr. Eaker whispered to me that the court had refused to allow Mr. 
Kitchen to suggest that there had been no service of tlie writ. I could 
hardly believe it at the time, and attempted to speak, but the Judge 
stopped me as I have stated. 

Q. What was the manner of the Judge upon this occasion 7 

A. It was harsh and severe in the extreme. He was evidently labor- 
ing under great excitement 

Q. When you attempted to speak, what was your object? 

A. My object was to state to the court that there never bad been any 
service of the writ of mandamus. 

Q. Did you make that statement? 

A. I endeavored to do so. We were both speaking at once. I no 
doubt used the words ; but whether I succeeded in getting that fact be- 
fore the court is doubtful, owing to the violence of his maimer. 

Q. Do you attend the Dunklin Circuit Courts? 

A. Yes, sir, I do. 

Q, Were you at the Circuit Court held at the county seat of Dunklin 
county, on the second Monday of May, 1858 7 , 

A. I am satisfied that I was, 

Q. Were you connected in any manner with the cause of Smith vs. 
Cude, pending at that term of the court 7 

A. Yes, sir. I was lawyer for Smith, indirectly. Mr. Cude, or his attor- 
ney, filed an application for a change of venue in the case. Mr. Bed- 
ford, I think, was representing Mr. Cude, and made the application. 
The court sent the cause to Pemiscot county. 

Q. What are the relative positions of Dunklin and Pemiscot counties 7 

A. They are adjoining counties, but during the greater portion of 
eveiy year it is almost impossible to get from one to the other. I could 
get from one to the other if I had a good steamboat 

Q. What is the difficulty 7 
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A, The difficulty consists in a large swamp, which lies between the 

Q. Was it conTenient to the parties and to the counsel engaged in the 
cause ? 

A. As far as convenience is concerned, I will oniy state that I would 
have had to travel two or three hundred miles. It was necessary to go 
something like that distance to get around the swamp, and go down to 
Pemiscot county. 

Q. At what season of the year is it necessary to take this circuitous 
route, in order to pass from one county to the other ? 

A. About the time of the fall and spring terms of the court, 1 was 
never there rayself, and consequently I state these facts merely from my 
knowledge of the country, and as I have always understood them to be. 

Q. Which side of the case were you on ? 

A. I was counsel for Smith, 

Q. Were the attorneys or the parties agreed that the case should be 
sent to any other county ? 

A. Yes, sir, the lawyers on both sides fully concurred. We wanted 
the case sent to Bollinger county, I think it was. 

Q. Was this fact represented to the court? 

A. Yes, sir It bad been agreed between the lawyers and the parties, 
and it was so stated to the court When I speak of parties, understand 
me, Mr. Smith, the plaintiff in the cause, was not in the country. He 
had assigned his interest in the suit to a Mr, Johnson, and Mr. Johnson 
employed me. 

Q. What reason was assigned besides the agreement for requesting 
the cause sent to Bollinger county ? 

A. It was more convenient, and mors suitable in every respect, 

Q. What was the Judge's reply when these facts were represented to 
him? 

A, Tt was very brief, brief in the extreme, and anything but courte- 
ous. It was indicated more by his arm, (witness illustrating by his own 
arm,) saying that he would have nothing said about it We understood 
very well what it meant, and I could not convey that meaning by re- 
peating his exact language, even if I were able to do so, which I am not. 
It was utterly impossible to get his whole meaning from what he said. 
It was more by looks and gestures than by language. 

Q. Were you present at the same term of the court when a change 
of venue was awarded in the case of the Point Pleasant and Dunklin 
County Hoad Company vs. Moses Farrar ? 

A. I may have been present, but I know nothing about that case. 

Q. Were you present when a change of venue was awarded in which the 
same company was plaintiff and Nathaniel G. Murphy was defendant? 

A. I was not present when the application was made, and I did not 
draw the petition. 

Senator PARsoifS. What were the causes assigned in the aj^lication 
for a change of venue in the first case you mentioned 7 

A. I saw the petition, and I waived the usual notice. It was for pre- 
judice on the part of Judge Jackson. 

Q. Which side took the change of venue? 

A. Mr. Cude. I was representing the other side. 

Mr. Kkott. Who were the attorneys in the case of the road com- 
pany against Murphy ? 

A. Mr. Watkins, I think, represented the road company, Mr, Mur- 
phy took the change. The cause alleged was the same— prejudice on 
the part of the Judge. 

Q. Who were the opposing attorneys in the case of the road com- 
pany vs. Murphy ? 
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A. I think Mr. Bedibrd, Mr. Arthur, and Mr. Hull, and perhaps 
-otbers. My impressions are not distinct. I paid no marked attention 
to the case. 

Q. Were you at the Circuit Court held at Poplar Bluff Butler county, 
in May, 1858? ''' 

A. Yes, air. I have attended every Circuit Court held in Butler 
.«ouaty during the past five years. I was there at that tima 

Q. Were you in court during the trial of the cause of Gihson us. 
Duon? 
A. I was counsel in the case. 

Q. You will please state what occurred during the trial of that cause ; 
■whether you observed anything unusual in the conduct of the Judge, 
and if so, what it was, 

A. I noticed nothing unusual in the trial of this cause — nothing 
that had any particular connection with it. The trial of the cause was 
commenced in the forenoon, and I cannot tell the exact stage of the 
case when the court took a recess for dinner. After dinner, Judge 
■ Jackson came in apparently verymuch excited. 1 made a motion— I 
am unable to say now what it was, whether it was addressed to the 
court, or whether it was the commencement of my argument of the 
case before the jury : 1 am inclined to think it was the latter. The 
Judge stopped me. Fe said that I couldn't go on ; that I was in con- 
tempt of court, and that I had been tampering with the grand jury. I 
don t recollect what my reply was, though I recollect being astonished 
atthe manner in which the charge was brought against ma I think I 
aaid, " I believe not, Judge," and I wished to defend myself I cannot 
state exactly what occurred. There were some little altercations be- 
tween us, and I demanded to know what the charge was. The Judge 
told me to sit down. I did sit down, but got up again directly, and he 
told me to go on with the case, but he wished me to understand that I 
was in contempt of court, and that I would have to answer for it — 
understand me that I do not pretend to give his exact phraseology. I 
was under the impression at the time that a certain man who was a 
particular friend to the Judge had betrayed the secrets of the grand 
jury, and 1 still think he did. I proposed to myself to take some steps 
in regard to the matter ; however, that leads me into outside matter, 
and it is not necessary to mention it further here. 

Q. When you attempted to rebut the charge brought again=t > on did 
you succeed in getting an opportunity ? 

A. I endeavored to do bo, but I never got leave to say a 'Jingle woid 
His reply to my inquiries concerning the charge, and to mj offers to 
«xcuipate myself, was, in effect, that I might go on with the case thpn 

Q. What was the character of his address to you ? 

&. It was very severe, very severe, indeed, and his manner showed 
much excitement. *■ 

Q. Were you excited yourself at the time? 

A. I was not excited at that moment. Afterwards I was, when he 
told me to " sit down," to " hush up," " take your seat." I do not pre- 
tend to give the words exactly, though it was one or tlie other, and 
made an impression upon me as very severe and insulting. 

Q. What was the motion you had made in the case of Gibson vs. 
Dunn, just prior to this interruption? 

A. I have endeavored, from reflection, to ascertain, but I have not 
been able to recollect it 

Q. Had you done anything to excite the Judge in the manner that 
you speak of, in the trial of this cause? 
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A. I think not. I think bis excitement proceeded from another mat- 
ter, a matter having nothing to do with this ease. 

4 Were you present at the Eipiey Circuit Court, November term, 
1857? 

A, Iwas- 

Q. Did you see Mr. Fox there ? 

A. I did. 

Q. Does he practice there ? 

A. Yes, sir. He attends that court as a lawyer, 

Q. Were you present in court at that term when any difficulty occur- 
red L>etween the court and Mr. Fox ? 

A. I was there when the Judge called attention to a paper. I think 
it was an answer. 1 do not remember the case at this moment; but it 
is my impreBsion that whatever it was, I was on the other side. When 
he called Mr. Fox's attention to the paper, he said to him, " you have 
either sworn to a lie, or caused your client to do so." 

Q. What was Mr. Fox doing at the time ? 

A. I think he was talking to some other lawyera. lie was not ad- 
dressing the Judge. 

Q. Mr. Phelan, I will call your attention to the case of a man named 
Atterbury, and an alleged application by you for the privilege of a writ 
of habeas corpus, made before Judge Jac^on, and get you to state the 
circumstances of the case, as they occurred. 

A. Yes, sir, I will state the facts to the best of my ability. The man 
Atterbury had been arrested, and was held in custody in Dunklin 
county. It is not needful to enter into all the deta-iis of the case. He 
was detained by a warrant from a Justice of the Peace. I do not re- 
member the charge, though my impression was at the time that it was 
made simply with the intention of getting time, and detaining him, 
until a party could reach the residence of the Judge, and take hmi on 
a capias. Be that as it may, I applied or drew up a petition for a writ 
of habeas corpus, and it was sworn to by Atterbury's son. There were 
several parties mixed up in the aftair, and bearing in mind one secMon 
of the law requiring such petitions to give a fiill statement of the cause, 
indoiug this I found it necessary to use the name of David G. Hicks. 
rt was averred in the petition that Atterbury was first taken by Hicks, 
without any shadow of right The petition further stated that he could 
not give hail in Dunklin county, where he was a comparative stranger, 
and that he was able to give bait in Stoddard county. I may not state 
correctly the allegations of the petition, but I recollect that I found it . 
necessary to use the name of Mr. Hicks, and when I presented the peti- 
tion, the Judge refused to issue the writ, giving a.s a reason that the 
name of Mr. Hicks was used. He wrot« " refused," and made a memo- 
randum of a certain section of the law on the petition. 

Jddob Jacksok Is that mark on the petition now ? 

A. I do not know. — 

Judge JiCKSOK. What became of tlie man? 

A. I do not know. I suppose he escaped. He broke jail, or some- 
thing of that kind. 

[Mr. Knott objected to the interruption, and after some discussion, 
the examination of the witness was resumed.] 

Mr. Kkott. Do you say that the writ of habeas corpus was refused 
Atterbury? 

A. Yes, sir. 

Q. Can't you remember the offense with which he was charaed? 
A. I cannot; though if offense at all it would have been triable in the 
Circuit Court of Dunklin county. He could give security or bail in Stod- 
dard county, though he was not able to procure it in Dunklin, 
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Q. I3 Dunklin county in the Fifteenth Judicial Circuit? 

_ Sesatob Parsons. Did the Judge assign any other reasons for refus- 
ing the writ except that David G. Hieks was mentioned in the petition 1 

A It IS my impression that he did not. The cause of the imprison- 
ment was not presented at that time, for a reason stated in the petition 
™ «■ ■ ^M y«" J"*^"* at a Circuit Court held at the town of Poplar 
Blufl, in November, A. D, 1857 ? *^ 

A. I was. 

Q, What day did the court commence that term 7 

n' U'u^i^J*' it was at the time set^the first Monday in November. 

U What day did the court adjourn? 

A In accordance with the law a week is allowed for this court but 
to the best ot my recollection, at this term court adjourned on Tuesday 

Q. You will please detail to the Court what you observed unusual in 
the conduct of Judge Jackson— how it came that the court adiourned so. 
soon, and what you may know about the matter generally 

Tir'fi\'j"°u^'^^ ^ ^^^'^ the incidente that occurred at that couit. 
The first day business went on as usual, but on that evening or after- 
noon the Clerk got on a ''bust," or little spree, and the nest morning he 
was incompetent to the discharge of his duties ; in fact he was incapable 
of moving m his bed. Court called at the usual hour, but we had no 
lAerk. i had some business in court that I deemed very important, and 
being anxious for business to proceed, I proposed to the court to a^t as 
fhf ^™^^^4 ?%T^ ^ "'"^^^ ^° ^° '^ ^ "™ld not act as lawyer during 
the term. That did not suit me, and afterwards I found an excellent 
pensman Mr. Donaldson Walker, and requested the court to appoint 
him Clerk, /H^ofe-BK He said he could not do so. because the Clerk had 
not requested it. I do not know that that is exactly what he said, but 
It was something tantamount to that. Not being wiUing to abide bv 
that, I waited ti 1 noon and got the Clerk to sign aVper requesting the 
Judge to appoint Mr. Walker Clerk, pro tem., by^the ^sslstanc^ of hisiife. 
Who helped me or some other person to hold him up in bed while he 
signed it. I took the paper to Judge Jackson, and he still refused to 
make the appomtment, and the consequence was we had no Clerk at all 
at that term of the court after the first day, and no business of any con- 
sequence was done. ■' 

p«r„.Srffc£tr "'"^ "' '«"°'' '■" """"s *» »'"'• «"• '^ 

- J^" ^ ^'"'o.Viy ^'l?,^ ^-^ stated anything which would be accounted tv 
rea«on He aatd that Blount wa. a good fellow, or something o» that kind. 

y. Was the Judge apprised of the condition of the Clerk ? 

A. 1 cannot doubt but that he wai I was present when others told 
h m 01 It, and I told him myself It wai a notoriou. fact dm, and I 
suppose everybody about the Court knew it * 

turn S'^amr™"** '^'''''''"ent to the business of court result from this 

A. I cannot speak for otbera, f must have lost myself some three or 
™^ ""S™ 4»""' "> consequence of a failure to proceed with one 
STattta^"™'"" '" »'■" ■" »''*«'■ "f" "'■i'* ■ "■»«'•<' i'"'- 
thS cmrt? ^^^"^^ "^ '^^ ^'^'^^ pertaining to the causes set for trial at 
wefr Jtk tayer. in attendanoe were trying to fii up their business as 
rl^i?«'j ■;''■, -"'•.•'"■'e" took all the papers, I suppose all that 
he could iind-took the key of the office, turned IveiVbodyiul, and put 
the papers under his arm. j j , c « 
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Q. Do you know whether any one applied to him for the papers in 
any cause for any purpose? 

A. I do not remember seeing any one do so. I would not like to do 
it myself under such circumstancea. 

Q. Did he assign any reason for taking possession of the papers? 

A. The only one I heard was that he was fearful the papers might be 
purloined. I only give the substance, or my understanding of the state- 

Q. Were any causes tried on the second day of the term ? 
A. I do not remember. If so, the Judge acted as Olerk. 
Q. Was any order made suspending the Clerk for neglect of duty? 
A. I think not. None that I know of. 

Q. Was any charge of misdemeanor in office preferred against him ? 
A. Not up to the time of the last County Court. 1 understand that he 
is beyond your Jurisdiction now — that he has left the State. 

Q. Were you in court at the time the grand jury was discharged? 

Q. What occurred at that time? 

A. The usual questions were asked 

replied that they had more busim _ .., 

whether they made any presentments or not; I think they made o: 

Q. Did the grand jury go home as soon as they were discharged? 

A. No, air. The most of them remained in town a day or two. 

Q. Were you at the April term of the Ripley Circuit Court? 

Q. Were yon present at the trial of William Kinsey 7 

A. 1 cannot say. In soma case at that term of the court I was desirous 
to take down the testimony. Whether it was the Kinsey case or not I 
don't know. I am totally unable to recollect in what cause it was that 
the difficulties in regard to taking down the testimony occurred. Well, 
when we asked for time, the Judge said that the witnesses were not 
brought there for counsel to write down their testimony. He refused 
to allow time foi' this purpose, and we were not able to accomplish it. 

Q. What was the manner of the Judge upon that occasion ? 

A. It was very severe and harsh. There were a number of counsel 
engaged in the cause. . The Judge was on one side, and most of the law- 
yers on the other My recollection of the case, however, is not distinct. 

[The witness was here interrupted and made to repeat, several times, 
portions of his testimony.] 

Q. Were you, at the April term of the EJpley Circuit Court, 1858, 
present pending the cause of James Moore vs. John Eldridge, adminis- 
trator of the estate of William Parker ? 

A. T was counsel in that case. 

Q. Please state the conduct of Judge Jackson in that trial. 

A. His conduct on that occasion was very kind to me. I suppose that 
on the other side they could not say so much. I do notrem^jnber that 
any difficulty occurred during the trial I agreed to the testimony 
which counsel for the other side prepared to incorporate in a bill of ex- 
ceptions. I understood that they had a severe time about this bill of 
exceptions. I believed the testimony as prepared by counsel set forth 
the facts in evidence before the jury substantially as they were. 

Q. You will please state the practice in Judge Jaekson's courts in regard 
to saving exceptions. When exceptions are taken,'are they written oet 
and signed at the time, or do you wait and incorporate all the exceptions 
to the ruling of the court, during the progress of the trial, in one bill ? 

A. The practice in Judge Jackson's courts has varied in this particu- 
lar, I believe the latter course is the one now generally pursued. 

Q. Were you present at a Circuit Court held at Stoddard county, on 
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the third Monday of November, 1857, during the trial of iSarah Buck- 
ner, on an indictment for murder? 

A. Yes, sir. I was present, and was one of defendant's counsel. 

Q. You will please give the court a. succinct history of the manner in 
which Judge Jackson conducted that trial ? 

A. There were but two witnesses examined for the prosecution in this 
case. One was defendant's son, and the other William C. Grimslej, ex- 
Sheriff of Stoddard county. Mr. Grimsley went on to give in his teati- 
mony at considerable length. He was under examination two or three 
hours. Mr. Woodaides, the Circuit Attorney, finally asked leave to 
withdraw the witness, which was granted, and the trial went on. 

Q. Did you object to the withdrawal of the witness ? 

A. We made what objection we could. I cannot say whether any ex- 
ception was entered of record. We were not allowed to speak of 
Grimsley's testimony, and when Judge Jackson announced that the 
testimony of the witness was withdrawn, we knew well enough it was 
useless to make objection. He is very decided. When he has once 
made a decision, it is impossible to get him to review it. You may talk 
of the laws of the Medes and Persians, but they were not more un- 
alterable than Judge Jackson's decisions. Mr. Davis alluded to the 
statements of Grimsley not ae testimony, but by way of illustration. 
He was stopped in his argument by the courtL I being the oldest attor- 
ney in the cause, tried to conclude the argument ibr the defense; and 
in my argument before the jury, I wished to allude to the statements 
of Grimsley for the purpose of removing any impressions they might 
have made on the minds of the jury. The judge stopped me, also, and 
reiterated that the evidence of Grimsley was withdrawn from the jury. 
I was not willing that the verdict of the jury should stand, and wished 
to have a chance to take the case to the Supreme Court; hut I had not 
time then to prepare a bill of exceptions. In this matter the Judge 
treated me with more than kindness. However, I am anticipating; I 
mUl come to that directly. I flled a motion for a new trial, and Judge 
Jackson adjourned the court to a day one or two weeks subsequent. I 
was compelled to leave the place, and while I was gone, I waa taten 
sick and was unable to attend on the day to which Judge Jackson had 
adjourned the court He continued his kindness to me, however, and 
acljourned the court a second time to a day perhaps three weeks subae- 

?uent to the day of trial. After I returned home, on the day appointed 
pretiented a bill of exceptions. In making out the hill of exceptionE, 
I believe I put in the motion for arrest of judgment {I inserted it then, 
because it was the first time I thought about it,) the point that the tes- 
timony of one witness, uncorroborated, was not sufficient to support a 
conviction for a capital offense In discussing tliis, the Judge persisted 
in saying that the testimony of Grimsley waa not withdrawn. When I 
adverted to the fact that I was not permitted to comment upon the tes- 
timony of Grimsley, and that we had not been allowed the^enefit of a 
cross-examination, the Judge took offense, and made some thi'eati He 
said that he was going to do something. I asked him was it fine ? 
He said, " no, worse than that" I asked him was it go to jail? He 
said, "no, worse than that," again. "Then," I said, "I suppose you 
mean to strike me from the roll." 

Q. When did this occur? 

A. I have not, perhaps, made myself understood. This was in my 
ai^ument of the cause before the jury. I adverted to these ficts and 
others, hut the Judge persisted in saying that the testimony had not 
been withdrawn, and refused to sign the bill of exceptions until it wts 
incorporated. 

Q. Did you say that Grimsley was a witness on the part of the State f 
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A. Yes, sir. While ho was on the stand under cxainination, the 
Judge observed, " Mr. Circuit Attorney, I would withdraw that witness." 
He made use of some espression tantamount to that, if it was not those 
very words. The Circuit Attorney did not seem to take the hint given 
him, and the examination continued until the adjournment at noon. 
As Boon as court convened after dinner, the Circuit Attorney asked 
leave to withdraw the testimony of this witness. The Judge said " well," 
and the testimony was accordingly withdrawn. When Mr. Davis, my as- 
sociate in the case, spoke of it by way of illustration, and not aa testi- 
mony, the conduct of the Judge was then harsh in the extreme, bo 
much so that Mr. Davis gave up the case, saying that if he could not act 
for the defendant without the dictation of the court, he would abandon 
his cause. As I said before, when I came to argue the case, I spoke of 
Grimsley's testimony to divest the minds of the jurors of any impres- 
sion that it was testimony. The Judge told me I must not speak of it 
— that it was not testimony. I endeavored to explain to him my 
purpose. He seemed to get angry, and threatened me. Then it was 
that I asked would he fine? and he told me " worse than that ;" was it 
go to jaii? and when he told me it was worse thao that, I said, "I 
reckon you intend to strike me from the roll." The point about the' 
testimony of one witness, uncorroborated, not being sufficient, never 
struck me until I came to prepare the motion in arrest of judgment. 
It is proper to observe that the prosecution rested the case on the testi- 
mony of the prisoner's son alone, after the testimony of Gtimsley was 
withdrawn. When I presented the bill of exceptions, aa I before stated, 
he refused to sign the bill until Grimsley's testimony was incorporated. 

Q. Was Mr. Grimsley examined in the presence of the jury? 

A. Yes, sir. The examination lasted an hour or two; and his testimony 
was withdrawn from the consideration of the jury as I have stated. 

Q. What was the oonduct of the Judge during the examination of' 
the witnesses ? 

A. As regards his conduct towards myself it was as it should have 
been, — as usual I did not take a very active part, lie and Mr. Davis 
conducted the examination of the witnesses principally. He seemed to 
be more the State's attorney than Mr. Woodsides. 

Q. What was the nature of Grimsle/s testimony so far as you 
heard it? 

A. I recollect that it was confined to a conversation with the accused,. 
in which it was alleged she made certain confessions. All that was 
given of it was against her. We relied upon the cross-examination to 
bring out the fact of the admission of a daughter of the accused that 
she had killed Buekner. This daughter was his step daughter, and it 
was alleged that he had committed a rape upon her, and that sjae had 
either killed him herself, or assisted in killing him. Her admission to. 
Grimsley, of this kind, we were anxious to get before the jury. 

Senator Parsons. Did the prosecuting attorney comment bgfore the 
jury on Grimsley's testimony ? 

A. To the best of my recollection, 1 think not, nor advert to it in any 



On motion of Senator Wilson, tlie Court adjourned. 
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Saturday, June II, 1859, 

The Coart met pursuant to at^ournment, and was opened by procla- 
mation. 

The managers and respondent attended. 

William G. Pbelas recalled and his examination resumed. 

Q. Mr. Phelan, do you know the place of residence of thia man At- 
terhury ? 

A. Att 
of haheaa ^ . „ . 

aion that he resided in Stoddard county. He had moved froi 
county of Dunkhn, had gone back there for some purpose, and was ar- 
rested on some pretext, as I understood, for the purpose of allowing the 
Sheriff to get there and take bim with a capias. 

Q. Yon will please look at this paper (handing it to the witness) and 
see whether it is the petition presented by you to Judge Jackson 7 

A. Yes, sir. I know this to be the paper. It is my liandwriting, and 
I observe the memorandum made by Judge Jackson. I am truly 
happy that the paper is hera 

Mr. Knott, We are done with the witness. 



Q. Mr, Phelan, you say that you are a farmer and lawyer ? 

A, Yea, sir. I am a lawyer, and a farmer I hope. I have a farm at 

Q. Do you work it yourself? 

A, Occasionally I do. 

Q. In which of the two capacities are yon most expert? 

A, I endeavor to fulfill both to the best of my ability. 

Q, Have you more than one farm ? 

A. Yes, air, I own severaL 

Q, Do you carry on more than one yourself? 

A. I cannot say that I do. 

Q. Well, Mr. Phelan, are you a religioua n: 

[Tbe managers here objected to the eours 
but the witness stating that he would like t< 
to proceed] 

A. I cannot say that I am particularly religioua, I am no spiritual- 
ist, but I do not contemn religion. » 

Q. Do you not approve of the Mormon doctrine and practices ? 

A. No, sir, I do not. 

Q. Have not you a house near hy your own, where there are some 
females that you stay with about as much as you stay at home? 

A. No, sir. Nothing of the kind. 

Q. Don't you often stay two or three days at that house without going 
home at all 7 

[Senator Paisona objected that the character of this cross-examina- 
tion was probably improper, and below the dignity of the Court, where- 
upon Judge Jackson withdrew the question.] 

Q. Mr. Phelan, state if you please, whether thb is the paper (handing 
it to witneaa) that you told about holding Blount up to sign? 
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A. No, sir an attachment was issued after I got in 

A. I cannot say. I don't think I did 
onVTound%KrL't'S*£? ■'""■'' '''° ''»■" »""'«S. 

Ku,S:nn VeUUo„ toT ""^'"''^^ ''''' "^^'^ '^^^ ^^ -^S-^i^- 

Q. Did you see Mr. Kitchen in court? 

n'Xt^''''^ He was then in court. 

(t When Judge Biikor spoke to you as you came in hnrln't ,. .tt i. 
meat already issued asainsthim ? ' * ^'^ *^'^°^- 

A^ If any had issuea, I have no knowledge of it. 

not W iK,"'' 'T ».'™™l«»i>«'.Iconld not an,,„- i do 

didVn°.-t"jt!J£'in" r- "• -'""nW B.k„ wh, 

|u an attorney, and suggest t£e failure of the service You lili? "I" 
lect, Judge Jackson, that you picked mp ,»> nJtt* > " «-ilt recol- 
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A I am unable to say exactly ; seTeral days. 

Was it more than two days before ? , ^ , , ,r 

A. Perhaps. J think it was more than one day.' I have been Mr. 
Eaker's lawyer for a long lime, and every lawyer knows when he is m 
the habit o! attending to cases for a chent generally, it is hard to re- 
member the precise time when a particular ease is mentioned to lum. 
Be that as it may, J"dse Eaker had spoken tome to attend to this 
'^'^Q. Did you tell him you would attend to it as an attorney ? 
A. I did not, , , . , 

Q Didn't I ask you if you entered an appearance for him 7 
A I cannot say now, Judge, what you asked me. 
O Well, what made you want to act as his attorney r 
A 1 considered that what I did was within the line of my duty, and 
BUDDOsius it my privilege, as a lawyer, practicing at that bar. i was one 
of the ^wyers on the other side in the origin of the matter, thoijgh my 
connection with the other side ceased before the application for a man- 
damus. 
Q. Was I excited, and do you think my manner betrayed this exoite- 

'"a!*! have no earthly doubt of it, on that occa'^ion more partiou- 

^^ O^' Which Mr. Phelan, do you think it was : was I acting oppressively 
in the matter, or was it that you thought you had a right to do som^ 
Stand that I thought you had no right to do it, and you wanted 
your wZ and I wanted mine ? Wasn't that what was the matter ? 

A In that respect there might be a difterenoe of opinion. 

Q Well, when there is a difference of oj.inion occun-ing in court, be- 
tween lawyers and the Judge, whose proymce is it to decide ? 

A The Judge's, of course. . >, « r. ij^'i 

Mi-ht not the Judge make a wrong decision hones ly? Couldnfc 
he be honestly mistaken, and do you think such a mistake would be a 

*^^*a!^No, sir, there can he no question on the point whether an honest 

""S^idn'tyo^u get excited on that occasion, and talk a good deal, as 

^**A''!iuZ*y^*^^the utqiost t«rm I can use to express my feelinas 
at the timi There was a good deal of hard feehng excited by your 
"T'wasn't this hard feeling with the lawyers because they thought 
certain things ought to have been done which the court thought was not 
rieht to do? , . ,, n. vi 

T I will not undertake to say what others thought. 
O' Did vou and Mr. Kitchen have a consultation ab«ut the matter f 
A. There was no conversation between Kitchen and myselt. i can- 
not fully understand your question. 
4 Sever mind, you have answered. Did you not hear Mr. Kitchen 

^A'1"idtor'lt'SryTm?rSsiorit he said nothing after the at 
tachment issued. . j 1.1, ^ -e 

Q Didn't! tell Mr. Baker, after the attachment was issued, that it 
there was no service, to make that return, and he woBld be discharged 7 

A. 1 think perhaps you did. After Mr. Eaker was ^ready ^prisoner 
he said he would make a return, and I suppose he did so. I did not 
^vise him about it I think he said you offered him untd the next 
morning. 
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in^ouTtV^ ""^ " ^''^ *'''' ^'""''' '"5' "'^""^'' "hile this matter was up 



Q. Well, wk.l did I do ? Did I turn . .nmmereel » 

Q. Couldn't you give us one of those looks ? 
A. ±t would be impossible 

Q. Wasn't the Circuit Attome, fn Hal ca.f? 
~ n T u*!^** .*^ distinct recollecUon about it 

„ . J ,t IS"! you •Uted tli,l I told Mr. Fox, in thi. cue (or w. it i„ 
Inowll 'dS^T ;• 'll"' " ''•?.""«I !>» ollen'l to liS Whit i „„ £, 
Know IS, did I use the word he, or falsehood 7 '° 

h.^d.'.S.S.fT.S.ortllfS'"°;2.n^-'"' V-» ™y>" 

Fos'. .tteution to the SSr ikS'S^Ti T' .i^o" e''" '*'■■ 
that If he did, he eilh.r'lSf ir" uT.d S Lot ZT X^f- ™ ?" 

jris'r-"". .r ■ -' "' >■ ""«" »s h».?.fd"th7tSs 

i St 't'lS'S ' wT't ? ^ "'' "'■ J'" <» "t down 7 
say. '^ occasion J am not now prepared to 

tim*. ^h ~it"'n'uS5j„^?ittr '-"S.P"™. to that 
others, that you would°hoS™tS5g''SSUr7' '^"""•'' ^"^ ""» 
^[Mr. Knott objecd to the ,.estio5, Sd StS'di.cussion it w.. with- 

;HSo,^!Sns'i=C'^sr^-:its??£tS 

be^n if"h.5°hSSS?erTS£r ^h"" "^ """■ ^»° '^ 
either to address the iurro? to »,£.„„ ".■'"V""" '"■ ' •"■e, 
lion of the court, it, conJ™ti'o?rtfhth ""'';■ *" the con.id.rS 

with the a<„usatio; of S ". t"ipiri"S Th'" 'Z ?*»?«"" °« 
tempted to defend mjself and voSld m.T, ■, ^ *'"'' -""y- ' »•" 
told m, to go on with the cSe If 1. „S ''°™' "»' ""srward, 

p«lfurthefwh°tl,aid " "-o' necessary, I presume, to re- 

f ?!7.'"'' ?," "'•T'"''™' "y manner on this occasion? 
.J-Ji''SL'''£k'7 ""'*' ""' " "" "°"' ""™"°ey».. You 
Q. How did you know I was angry? 
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A. I knew it from your appearance, as well as from your language. 
Your face was inflamed. „ . , r i ti„9 

O Isn't it usually somewhat inflamed when I speak earnestly f 

A On this occasion it was very much inflamed, and betokened anger. 

Q. Couldn't you add that my cheeks were pufied out, that my eyes 
were rolling, that I blowed like a porpoise? 

A I con .ay, at least, Judge, that you were angry. I haye seen you 
so a hundred times, and I could not be mistaken about it. 

Q. Well, yon said something about some one betraymg the secrets of 
the grand iurv. Whodidyoureferto? 

A It wi William Henley. It was my impre.«on that you were pre- 
sented to the grand jury for oppresskin in office, and that lio fact had 
been wSmmataited Jo /on by fc. Henley I real y knew -."ll'nK f??' 
it .t that time, but aftirw.rds I was oonflrmed m my opmion by the 
fict that you ilaimed that if William Henley had told you he had « 
right to do so. I presented him to the grand jury for thu. act. Henley 
wasamember of the grand jury. ,, ,, .i. 

".What made you think that William Henley rather than any other 

'Tlkm^airyou boarded with Henley, that when he w» sued 
you befriended him ; and I thought you were upon such term, with him 
Is would Induce him to communicate the fact to you, Mpcoially if you 
instructed him that he had a right to do so. .„,,„„,,, 

How did you know that we were such particular friends I 

A. I knew it from your acts You ar. on. of th. best men to jour 
friends in the world. When you are a friend at all you are a stroiig 
SSd. BSde.; I bad heard Jou express failing, of friendship toward. 
Mr HenlerSd heard similar «p.'c.»«~ "»»i« */ him concerning you. 

O. You iiy, then, that I am a good man towards my friends? 

A Yes, S, and a good friend ySu haye been to me. Idon'tdony that. 

Q. Weil, how am I towards my enemies? 

A I think you are a very had enemy. 

Towards whom did you ever see me act a. an enemy < 

Sir. Knott objectod lo the ,uaition. The witne.., however, answered 

"a If7iii not penuilted to answer directly, I may perhaps sljte that 
when friendly with you I hod an eicellent chance You assisted me all 
Siaryon could. What you would do for one with whom you are not 
Sion good terms, I will not now say; it, in doing so, I would violate th. 
"Sno.JiOKSo.. Lot him go on. Hi. .tatement i. mad. i:ot effect. 

rSome little di.cns.ion here en.ued m rotation to the substance of ti. 
crSiiaminalion, in which th. wito»s participated, and which is here 
omitt^d^] ^ we ever had any difficulty calcutated to embitter your feel- 

'"S'^.^hLTaiittlediflicullrin Bipl.y once, also in Butler count. 
You insulted m. there, as I thought, and afterward, you di.covered that 
vou were wrong, and apologised. , . 

a WhetewasthiediflJculty? Wa. it m court ? 

A It wa. in court. You wouldn't allow mo to draw up a -—. lb. 
facts were that a man had .old land, and perhaps warranted the title. 
Afterwaris a difflcnlty arose in regard to the matter. The land was 
SSS before a Justice of the PeaSe for a large amount, at least krgely 
;i"tt. amomt of th. jurirfiction of the Juslic. of the I?e«»-three 
"fouV hundred dollars I think it waa-and th. ,Iustic« gave judgment 
ThoSheriff employed me for thedefondant. He had a jsjwer of attorney 
SSng hi£ to attend to the land in absence of the owner, and th. 
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man had gone away in tie interviU. You would not aUow me to act 
becanse I was not employed by the ma« himself. I can giye the nines'. 
fAt is d (i "^ connection with the transaction more definitely) 

„JJ^^ witnesB was proceeding to make some further statement in re- 
gard to this matter, when he was stopped ] 

Q. I will ask you, Mr, Phelan, if, at this term of the Butler court, you 
did not say to several persons, that if I said anything to vou that was 
outof the way, you would shoot me 7 , J & J "!*» 

BrLt 1!^T'«°'' "^ ^ whether the witness should answer this question 
arose and after some altercation between Judge Jackson, the witness 
and the managers, it was dropped without being answered 1 

vo^nl^'r^J t°^ ^u"l^'^'' °°"*'"S '"^'^ the excited manner that 
you describe that you had been tampering with the grand jury. Now 
wasn t It that I told you, after you got through with that case, you should 
answer lor a contempt, and that you might go on with the case ? 
of the matter^*^^' ™ accordance with my statement and recollection 

Q. Was it ever cailed up after that? 

A. No, sir, it was not 
>l™ J^^ ■f''* ^ moment ago that I had insulted you, and apologized. 
dZ' f«^i -^^ T'^ *^ ^^ 1°°"^' '^y y"" ^^^^ ^°'^ fo^ "hat you had 
done and said, and promise that you would never be guilty of the like 

n,^:,ii'"^''^ ""^ recollection of making an apology of that character. Mr. 
^handler came to me as a mutual friend, and stating that he was sorry 
to see any hard_ feelings existing between us, and that he was certain it 
had originated ma mistake, prevailed upon me to go to you, and when 
1 did so exnlanatjons were asked and given, and our difficulty, for the 
time, Bottled My impressions are, however, that this had nothing to do 
with the Butler court matter, ^ 

Q. Well, speaking of this Eaker matter. Was it in reference to that 
that you said you had been excited, that you were ashamed of what you 
had done, and would never be guilty of the like again ? 

A. I have no recollection ofanylhing of the kind 

Q. I will caU your attention again to another Butler county matter 
You stated in speaking of the adjournment of the court, owing to the 
o^ Tefe"? '' ^^'' s«ff^'«d a great loss. To what ease did 

r.A '^V^^^ "^-"^ ^'V^^ ^ ^- "'■ ■ I °^"<*t now recall the names 

01 the other parties. There were several of them, I believe 

y. 8o far from any chance of the suit being disposed of, at that term 
Tvi^ /rif ^"^ .^^o^gly brought, and were you able to get judgment 
even at the next term of the court? o j s 

A. I will explain. 

Q. Never mind the esplanation, answer the question. Hadn't vou 
brought the suit wrong? and would you have been able to get judgment 
at that term, even if we had had a Clerk ? e, j & ^<x<, 

t«Vni ^^ ^T^? *° amend. I had brought the suit without being able 
to msert the full names of the persons composing the firm of Ewing & 

■I B r ^^ "P°^ obtaining privilege to amend before I hroueht the 

It ^t , *'°"''' ^ ^"'^ sot them through Daniel S. Miller 

y. Didu t you have to get ahas summonses for the parties ? Had vou 
any service upon Jennmgs, Thomas Price, Lawson, and Judge Lenoir? 

A. t am not prepared to fftate as to that fact 
f„i^; -1 /,**.." h'^ "** "^^''^ ^ amend, ivould the cause have been ready 
for trial at that term of the court ? 

A. I believe I would have been entitled to judgment Of course I can- 
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not say what the action of the court mould have heen. I had not the 
names at the time I bad brought the suit, and knew that I would have 
to amend. I had sent by Daniel Miller and got them, and I do not 
know any obstacle that would have prevented me from getting judg- 
ment, if the business of the term had been gone through with as usual 

Q. On what day did the court adjourn ? 

A. I think it was on Tuesday night. Perhaps it was not till Wednes- 
day morning, and only the grand jury weve discharged on Tuesday night. 
I would not say that you did not on Tuesday night state that you would 
wait till the next morning to see if Blount would be able to attend to 



Q. On Tuesday morning didn't I a: 
utes, and that we could go on with such h 
require a Clerk ? 

A. I do not recollect any announcement of that kind. 

Q. Do you recollect anything said about the papers ? 

A. I do not call to mind anything in particular. 

Q. Did I not state that aa the papers were in rather a disoivlerly con- 
dition, or had been badly kept, when there was no Clerk that knew any- 
thing about them, it would be impossible to do business which required 
the hunting up of papers but that I would keep the minutes, and we 
would traasoct such business as was possible under the circumstances ? 
and wasn't it just aiter this announcement by me that Mr. Bedford 
came in with an application for a rule upon the Clerk to produce the 
papers in a certain cause knowing that there was no Clerk to get the 
papers? 

A. It is very probable thit you state the facts correctly. 

Q. And didn 1 1 then saj that if thatwasthecourso that lawj-er.^ would 
pursue, I could do nothing, and must adjourn the court for want of a 
Oerk? 

A. I think you did make some such statement, 

Q, What did you say became of the papers ? 

A. You put them under your arm, after wrapping them up in a news- 

Q. Do you know what was done with them afterwards? 

A. I did not observe particularly. 

Q, When you stated that Mr. Blount requested me to appoint a dep- 
uty, had you seen him ? 

A. Not till the tune I spoke of, when he was assisted in signing a paper 
for that purpose. 

Q. Had not you had a pretty severe bite from the " critter " yourself, 
about that time ? 

A. I have been very often under the influence of hquor, but I was not 
at that time ; perhaps I was — well as I am now. I may have been more 
affected by liquor in the evening, but I was certainly not ojjt of the way. 

Q. Haven't you for years taken about a quart a night? Hasn't it 
taken about tbat quantity to do you ? 

A. I have been tight with you many a time, Judge, but I never in my 
life drank after going to bed. I have no recollection of it, if I ever did. 

Q. Do you say that you were never drunk after night? 

A. I understand you. I thought you meant if I drank after going to 
bed. Yes, sir, I have occasionally got on spre^ in the evening, and after 

Q. Well, to return to the point, didn't Itake charge of the papers, 
lock them up in the office, give the key to some one there, and tell him 
what to do ? 

A. I do not know. 
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Q. Do you know whether there were any witnesses summoned to ap- 
pear before the grand jury? 

A, As to that I cannot make any positive statement; I only ijnow tliat 
they were discharged while in the midst of their business, and tliat tihey 
were, or at least some of them were, very indignant at your conduct 

Q. How do you know ? What manifestation was there of this ? 

A. I heard some of them make a motion to put you in Black river, 

Q. Who made that motion? 

A. I do not know that I could state positiv^y who it was. 

Q. Is there any one here who was on that grand jury? 

A, Yes, sir, Mr. JLuS, William Vandiver, aad perhaps others, who will 
know more about it than myself. I know the proposition was made 

Q. By whom? 

A. I do not remember. Several members of the grand jury, I recol- 
lect, used very severe language in reference to your conduct. 

Q, Well, I want you to state what the language was, and who used it. 

[Mr. Knott objected to the question, and it waa not answered.] "~ 

Q. Wasn't you and some others talking about this affair, endeavoring 
to excite the people against me by remarks in connection witli it, and 
saying that it was about as good a matter as you could get up to break 
me of my office? 

Senator McFebsis. Mr. President, I know that we have tied our- 
selves up with rules, and that it is not in order for me to raise a question 
as to the pertinency of evidence in this cause. But by the leave of the 
Senate I would like to make a suggestion. 

I do think that, for one, I am willing to give to tbe respondent here 
all proper latitude in the examination of witnesses. But T understand 
the rules of evidence to limit the subjects of examination to matters 
relevant to the issue, and I cannot see any propriety in departing from 
that course here now. I know that very great latitude must be given in 
cross-examination, but I think many of the questions proposed by Judge 
Jackson extend that latitude beyond all limit. The question just asked 
can only elicit facts relating to a wholly collateral issue ; and if asked 
merely for the purpose of laying a foundation to impeach the witness, it 
ia still improper, because a witness cannot be impeached upon an irrele- 
vant point. Nothing can be attuned by asking such questions. In view 
of the fact that this trial is a very important one, and a very costly one 
to the State, if for no better reason, I would urge upon the parties con- 
ducting it that they confine themselves as strictly as possible to the 
course prescribed by the plain rules of evidence. 

Judge Jackson. Well, the gentleman has stated the law as I always 
understood it. But he might have applied it at another point I was 
astonished yesterday while they were giving oral testimony of the record. 
If they hadn't done that, I wouldn't have to run over all these little 
things, trying to get a full statement of the facts upon which the j^asons 
for my conduct in various cases rested. I know that this trial is expen- 
sive ; and when Senators think of that, they should think of the source 
of it I am not responsible for its starting. Besides, I have something 
at stake which is above the question of value. For the full amount of 
the State debt, now over $20,000,000 I understand, I wouldn't have my 
official conduct unfairly and falsely dealt with. But I withdraw the ques- 
tion. If they would only introduce competent testimony, I would have 
no occasion to introduce any other kind myself. 

The cross-examination of the witness was then resumed. 
Q. Well, Mr. Phelan, you informed us that you were an attorney. 
Where do you practice ? 
A. In the Fifteenth Circuit I cannot say that I am enrolled in all 
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the courts in that circuit. I have never taken the trouble to attend to 
the matter. In fact I cannot say that I ever thought ahout it^ 

Q. Is your name enrolled as an attorney in any county? 

[In answer to thU question the witness went on to enumerate the 
counties in which he had practiced. The names of the counties, and the 
remarks made in connection with his enumeration, were lost hy the 
reporter, owing to the fact that two Senators just at this point seated 
themselves on his table and commenced an undei'toned conversation 
wbicb prevented him from hearing.] 

Q. In what county was it that the Smith and Cude case was tried ? 

A, In Dunklin. 

Q. What did you say was done with that case? 

A. A change of venue was awarded to Pemiscot county. 

Q. Did you say there was any agreement that the case should go to 
any other county, and that this agreement was made known to the court ? 

A. Yes, sir. The parties and attorneys had an understanding, and 
they wanted the case to go to either Scott or Bollinger county. I think 
now that it was Bollinger. 

Q. On what side of the case were you ? 

A. I was on the side of Jlr. Johnson. I was the attorney of Smith's 
representative, Mr. Johnson. 

Q. Did he wish the case sent to Bollinger county ? 

A. I cannot say that he wished it to go there, or anywhere, hut it is 
my impression that I had a consultation with him, and that ho was will- 
ing for the case to go to Boliinger. 

Q. Where did Mr. Cude want the case to go? 

A, I cannot say. I understood from his lawyers that he was willing, 
and I know they were willing for the case to be sent to Bollinger, 

Q, Who were his attorneys ? 

A. Mr. Horner, I think, was one of them, and there were others, 

Q. Did Mr. Horner consent that the case should go to BoOinger ? 

A. 1 think he consented. It is my impression that he did. 

Q. Was any proposition made to take the case to New Madrid by Mr. 
Homer ? 

A. I think not. If there was, I have no knowledge of it. 

Q. Where does Mr. Johnson reside? 

A. In Dyer county, Tennessee, opposite Pemiscot. 

Q. Would not Pemiscot county have haen as convenient to Mr. John- 
son as any other ? 

A. For the purpose of attending the trial alone it would have been 
the most convenient to him. 

Q. In the case of the State vt. Sarah Buckner, I believe, you stated 
that the testimony of Grimsley was withdrawn ? 

A. Yes, sir. In the progress of the trial the Judge gave an intimation, 
or what I took to be an intimation, that that would be the best course 
for the Circuit Attorney to pursue. He said, " Mr, Circuit Attorney, if 
I were you, I would withdraw that testimony," or somethinyof that kind. 
As I have stated before, the Circuit Attorney did not seem to notice this 
suggestion at the time. Aftorwards, however, he made the motion to 
withdraw the testimony, and the Judge said, "well." 

Q. Was it the testimony or the witness that was withdrawn ? 

A. I do not know which it would be considered. The witness was 
withdrawn. 

Q. Was there any order given to the jury at that time not to consider 
Grimsley's testimony as before them? 

A. It is my impression that such an order was not given at that time, 
but it was a conceded fact by the lawyers throughout the remainder of 
the trial that Grimsley's testimony was not evidence before the jury. 
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Q. Was any motioir filed in regard to the matter? 
A. I think not. I beheve it was a mere verbul motion assented to by 
the court, as I have stated. 

Q. Who moved to instruct the jury that Gcimsley's testimony was not 
in evidence ? 

A. If any such instruction was asked or given, I am not apprised of it 

Q. Now, Mr. Phelan, wasn't it this way : while Grimsley was proceeding 
with his testimony, when he came to speak of what Sarah Buckner had 
told him that the daughter had told her, didn't I stop him, and wasn't 
that what was excluded, and not the whole of the testimony of Grimslev ? 

A. I think it was not that. 

Q. Did you ask any instructions to the efiect that no part of Grimsley's 
testimony was before the jury ? 

A. To the best of my recollection I dW not. 

Q. Did you ask any instruction to the effect that the evidence of but 
one witness was not sufficient? 

A. No, sir. 1 thought of that for the first time on the spur of the mo- 
ment in the argument of the motion for a new trial. This cause was 
alleged in the motion for arrest ofjudgment 

Q. Who made that suggestion ?V 

A. I believe it was first made by me. 

Q. Wasn't it this — when the weman's trial was talked about out of 
court, and a contention arose concerning the testimony of Grimsley, and 
I, hearing that the course of the court had been commented on pretty 
severely, said that if what the woman's lawyers claimed to be true was 
true, she must blame tiem for her conviction, and suggested the point 
that you say was inserted in your motion for arrest of judgment — wasn't 
it after hearing of this, that yon put it in ? 

A. I was not indebted to you for the suggestion. 

Q. Why didn't you try to keep out the testimony of Grimsley ? 

A. I relied upon the cross-examination to bring out such fects as I 
thought would acquit the defendant. I could, perhaps, give another 
reason for the course which I took, though it may not have been a good 
one. Gen. Watkins had been employed, and was represented in the 
case by Mr. Davis, who tried to take the lead in the case, and i was 
obliged to, or did, take a little to the back ground in conducting the 
defense. 

Q. Well, I will ask why wasn't the instructions in relation to Grims- 
ley's testimony asked for by the counsel of the defendant ? 

A. I can only answer, I doubt if we ever thought of it at that time. 
It will be remembered, as I stated before, that Judge .fackson very kindly 
adjourned the court to give me an opportunity of preparing the case for 
action in the Supreme Court, and some twenty or thirty days intervened 
from the trial to the time of fixing up the bill of exceptions. The cross- 
examination was what we relied upon, and 

Q. Did you ever cross-examine at all ? 

A. No, sir. We did not 

Q. Do you say the testimony of Grimsley was withdrawn, or was it 
the witness himself? 

A. It was the witness, I think. 

Question by a Senator. What was it you expected to get from the cross- 
examination of Grimsley 7 

A. We expected to prove that Susan, the daughter of the defendant, 
had admitted that she killed the deceased, and that though Mrs. Buck- 
ner admitted that he had been killed, she said that Susan did it. 

JuDRE .TiCKsoN, What was it you said was done with Grimsley's testi- 
mony in the bill of exceptions ? 
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A. I said that you would not sign, unless Grimsley's testimony was in- 
corporated. 

Q. Who wrote out the testimony of Grimaley ? 

A. I believe you did it yourself. I think it is in the office now, in 
your own handwriting. 

Mr. Knott. In this case, in which a change was awarded from Dunk- 
lin to Pemiacot, were the counties to which you were willing the case 
ehould be sent situated on the same side of the swamp as Dunklin ? 

A. Yes, air. 

Q. In what county do the witnesses in that case reside? 

A. Mostly in Dunklin county. There may have been some in Ten- 
nessee, I am not prepared to say. 

Q. What are the means of conveyance from Dunklin to Pemiscot 
county? How is the traveling between the two counties usually done? 

A. Id going around the swamp, all ordinary conveyances are used. 
In going across the swamp, I am told they sometimes go in skiffs and 

JuBUB Jacksos. Is there not a plank road down there that is trav- 
eled a good deal ? ^ 

A. I have heard of one, but I disbSeve in it How far it is finished, 
if there is any, I am not prepared to say. I believe I would be safe in 
saying there is no plank road there at all. 

Mr. Enoti. Do you know, Mr. Phelan, how the papers in Butler 
county are kept? 

A, It would be hard to say that they are kept at all. 

Q. Was the court apprised of the manner in which the Clerk trans- 
acted his business ? 

A. Yes, sh', he was well apprised of it, and has been for two or three 
years. 

Sesatok Wilson. In the bill of exceptions, as signed by the Judge, 
in the ease of the State vs. Sarah Buekner, was the testimony of Grimsley 
set out in full with the action of the Judge in relation to said testimony ? 

A. No, sir. There was nothing in it about his excluding the testi- 
mony. That is in Jackson's own handwriting, and will show. 

Sesatob Parsons. I will ask of the managers if this bill of exceptions 
will be introduced ? 

Mr. Hardin. The record is here. 



Washikoton Cahlislb called and examined by Mr. Knott 

Q. Where do you reside, Mr. Carlisle ? 

A. T live in Stoddard county, Missouri 

Q. What is your occupation ? 

A. I am a farmer. 

Q. Wereyoueyeramemberofthegrand.juryinStoddardcounty? If 
so, please state when. 

A. I was a member of the grand jury at the last August term of the 
Circuit Court. ' 

Q. Please state to the Court if you know anything about Judge Jack- 
son visiting the grand jury in their room at that time, 

A, Yes, sir, he did. 

Q. On how many occasions ? 

A. I don't recollect, exactly. Once or twice, I think. 

Q, Do you recoUect his giving the grand jury any instructions upon 
points of law ? 

A. Well, I don't know but he did, some. 
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Q. State what thw were — what you remember about them. I will 
call your attention first to whatever he may have said ahowt gambling. 

A. Ill regard to that, it seems to me all a little like a dream. As well 
as my memory serves me, there had been some presentments for this. 

[The witness was going on with a statement of some immaterial mat- 
ters, when he was stopped, and afterwards proceeded as follows:^ 

I think the Judge named some certain offenses which he said were 
not indictable. He said they could not be considered in law as gaming. 
One was the ease of a watermelon as well as my memoiy serves me it 
was this : There had been a wateimelon lying on a porch It was not 
yet bought. I don't know whether the pejsona knew this or not 
They knew the price, and they playe 1 to "ee who shauld piy for it 
The Judge said such instances as this were not in lictable that in 
cases where they merely played for something to see who •'h uld pay 
for it, it wouldn't be considered gambling because it wasn t betting 
He talked about it considerable ; I couldn t pretend to say what all he 

Q. You will now please state the circumstance*, attending the other 
visit, and particularly anything in lelition to the ciiculation of a [ iper 
among the jurors. 

A. I don't recollect, and I wouldn t b positne as t) wh ch vi it it 
was when the paper was mentioned Ihere wis i p'lper belore the 
grand jury with some writing on it 1 tt mk it cited to om» 1j,w I 
don't pretend to say where it came from tho igh I think I know the 
page referred ta It also referred to son e rej ort or lin book It wa^ 
page 613, vol ], of the Statutes. 

Q, How did the Judge happen to come to the grand jury room ? 
What was the first thing he said or did ? 

A. Well, he came to the door and knocked. The door was opened, 
and he stepped in, and, if I remennber rightly, there was quite a silence 
for a lew minutes. Directly he spoke, and said he learned that there 
were some persons tampering or trying to tamper with the grand jury, 
and he called for the paper. The paper was looked for. At iirst it waiS 
thought to be lost, but eventually, on opening the book, it was found 
just where the paper spoke of the law; that is, it was at the page re- 
ferred to in the paper. The Judge read the page, I think, or may be it 
was only a section, and he said that law did not apply to him, I think 
he went on to state that this law referred to a Sheriff or guard, or some 
officer of that kind, and that it didn't apply to judicial officers. Then 
the conversation turned up whether a Judge was indictable for oppres- 
sion in office. I think may be some one of the grand jurors asked him 
whether any Judge — I don't believe he was spoken of alone — but 
whether the grand jury had power to find an indictment against any 
Judge. He said that a Judge was subject to indictment for any act 
like another man, but he couldn't be indicted for any act done under 
color of his office. He said that if he did wrong, there was a higher tri- 
bunal to take the matter to. 

Q. Had you at that time under investigation a charge against the 
♦fudge for oppression in office? 

[Question objected to and waived.] 

Q. You will state, then, whether the grand jury had under considera- 
tion any charge for oppression in office to which this law cited in the 
paper had been supposed to refer ? 

A. Well, yes. There had been such a presentment made against 
Judge Jackson. When thepapercame in, it was before the presentment 
had been made to the grand jury, but somehow we knew that the paper 
referred to a charge of this kind that would be made. 
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CHOSS-EIiUlNED n 



Q Do you know whether I was sent for eitter time I went to the 
grand jury? 

A. I think you was sent for but once. 

Q. Now, at the time when 1 was not sent for, when I came in didn't 
1 say that 1 came to mquire if any one had been tampering with the 
grand jury? r a 

A. I think perhaps that was the way of it. 

Q. Didn't I ask if there was not such a paper before the grand iurv, 
saying that 1 had learned there was, and that if there was, the min 
that sent It should be indicted? ' ^^ 

A, Yes, sir. It was something like th.it. 
Attone^?*^^ ^^■^^ '^^^ ^"^ ^^ grand jury through the Circuit 

A. No, sir, I think not. 

Q. Did one of the grand jury bring it in 7 

A. I don't think I know. There was considerable chat about thaWas 
to how the paper got there; and it was my understanding that we aU 
wanted to find who it was that brought it there, or sent it 

Euckner^ *''" ""^ "^ '^'' ^""^ '" ^^ "^^^ "^ *^^ ^^^^ '^- ^'^^ 

A_ No, BIT. I was never but once or twice on a petit jury in your court. 

Li ho cross-examination here ended, and the managers consulted 

» ^T"7^' , ""^ ^''^ conclusion of which consultation the witness was 

recalled by Judge Jackson,] 

Q. You stated that I told yon in the grand jury room that the section 
Of law to which you had been referred by this paper was not for a Judge 
—that you could not mdict a Judge for an official act. Now, Mr Gar- 
ble, don t you recollect that I made a distinction between iudioial 
officers and officer of trust, and that I pointed out the distinction 
between a County Court Judge and a Circuit Court Judge ? 

A. I won t be positive, but I think you did 

TESMHOBY OP LEMUEL KITTHELL 

LEMtiEi. KiTTHBLL Called and examined by Mr, Knott 

Q. Where do you reside ? 

A. I reside in Doniphan, Eipley county, Mieaouri 

Q, Were you present at the Circuit Court in April, 1858, pending the 
Sr'elSVTa^'TarLe^r" "^ '"'''' ^^^"dge, administrator of 

A. Yes, sir. I was a witness in that case. 

Q. Did you hear Judge Jackson express any opinion in relation to 
me merits ot the cause ? Did you hear him say how it should go, or 
who he thought would succeed in the trial? 

A. During the court there was a good deal of contention. Judse 
Jackson made some observation, and Moore told me that he supposed 
he was bound to lose the case, as Jackson had already decided it Sst 
hrni There was a,nmstrument of writing in the case, and it ?as to 
testily about that instrument of writing that I was a witness. It was 
considered by some that this writing in one part contradicted another 
part, and the contention was as to which side the paper would support 
Id a conyet^ation which happened before court. Judge Jackson d^ided 
it against Moore. 

'^i.^^^i^J'^",^''^^"* during that conversation ? If so, state what 
you heard the Judge say— how the conversation came up. 
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A. Well, fciiere had been a partnership of Moore and Parker. This 
instrument of writing was an agreemeiit between them, and it read that 
Parker on his jMtrt would pay James Moore a certain siim of money a 
month. The question was whether this meant that Parker must pay 
this himself, or rather whether his estate should pay it, or the firm of 
Moore and Parker pay iL The matter came up in the conversation, 
and Judge Jackson said that the firm must pay it. He said the firm 
ought to pay Moore, which would make Moore pay half himself, as he 
was a member of the firm of Parker and Moore. That was the opinion 
expressed by the Judge. 

Q. Did you aay that you were a witness ? 

A. Yes, sir. I was a witness on this instrument to prove whether it 
was a genuine article of agreement. 

Q, Do you remember any difficulty arising after the trial about your 

A. Yes, sir. T was in court aft*r the trial was over. The parties 
disagreed about my testimony coacerning this instrument of writing. 
I was called in to say what I had said about it, 

Q. You will please state the substance of what occurred when you 
were called in, as well as you recollect it 

A. Well, there was a difference about the instrument. The date of 
the instrument was blotted. I don't think in my testimony I bad said 
anything about it. After the trial was concluded, they called me in to 
know if I had said anything about the defect or blot on the paper. I 
said that I did not think that I had testified anything about that, but I 
believed the instrument was just as I had always seen it. If I did say 
anything during the trial it was just that. 

Q. Do you know what they were doing when you were called in 7 

A. I understood that they were endeavoring to get up a bill of ex- 
ceptions, and that the part of my testimony to which they called my 
attention was whether I had said that the date of the instrument had 
been altered. I replied that that instrument was as I had always seen it. 
I had seen it for a long time on the books. Parlcer had died very sud- 
denly, and there was a contention between Moore and the administra- 
tor of Parker's estate. Moore had several witnesses to prove what he 
warvted to establish about the instrument 

Q, Did yoii say when you were called back that you had made any 
statement, upon your examination during the trial of the cause, in re- 
ference to the alteration of the instrument of writing 7 

A. I told them that to the best of my recollection I had not. 

Q. Did you see the bill of exceptions after it was drawn up ? 

A. No, sir. I have no recollection of seeing it. I may have seen it; 
but I am pretty certain that I didn't read it, if I did see it 

Q. When was this conversation when the Judge expressed an opin- 
ion as to who should pay ? 

A, I think it was the day before the trial. If I recollect lightly a 
jury had been called the evening before the trial, and this conversation 
happened either at noon or at night 

CaOSS-EXAJlIKED BY JL'DUE JACESOS. 

Q. Hadn't that case been in a different shape, and been tried once or 
twice before the trial at this t-erm of the court that you speak of 7 

A. Yes, sir. I think so, 

Q. Didn't the question come up in the former trials whether the 
money should be paid out of the firm or out of the estate ? 

A. I suppose it did. 

Q. Wasn't 1 present when the case was tried in the County Court ? 
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A. I don't recollect. 

Q. Did Mr. Moore aek my opinion in regard to the matter ? 
-A. I can't say. I don't recollect hearing him ask it 
Q. Hadn't there been a suit on one view of the paper in which 
there was a non-suit ? and then wasn't there two or tiree views or ivavs 
in which the paper could be construed ? 
A. There was a good deal of difference about the paper. 
Q. Wasn't there two suits in which it was involved in the Circuit and 
CouB^ Couife ? 
A. They were, I know, lawing about it a good deal. 
Q. Well, when the matter came up one way, don't you recollect that 
Uiere was a non-suit, and when it came up on another view, there was 
an appeal tuken and the appeal dismissed? 

A. It is my opinion there was a non-suit once, and then they com- 
menced anew. I don't recollect exactly how it was. 

Q. Wasn't that instrument talked about all over town. Wasn't ittte 
common talk, and the people generally had two wavs of construing the 
instrument ? 

A. Yes, sir. It was talked about pretty generally, and a good many 

thought it ought to go one way, while others thought it ought to so 

the other. = a 

Q. Didn't I say that neither party was right, and that there was a, 

third way of construing it 7 

A. No, Judge, there couldn't be but two ways, 

Q. I know most persons thought bo; but I believe the instrument 
would show that 1 was right What did you say the difference was about 
when you were called back after the trial ? 

A, I suppose I was called back to say what I had stated about the in- 
strument—whether I had said so and so. That was mv understandin" 
of it at least ' ' ° 

Q. What did you say ? 

A. I said that I didn't think I had said anything about it before 
when I was giring in my testknony, and that the instrument was just 
as I had always seen it^ 

Q. But wasn't there a controversy whether there was a defect in the 
inati-umentwhiehcouldn't be perceived without examining it? 

A. Well, as I said before, there was a blot on the date of the paper 
I think the contention was about what I had said. 

Q, Will you state whether the instrument was in evidence before the 
jury? 

A. Well, as I said before, I was a witness there to testify about the in- 
strument. 

Q. That is not what I want. Wasn't this instrument before the 
jury ? 

A. Yes, sir. If I recollect aright it was banded around amongst the 

Q.^ Didn't there exist on the instrument itself a blot or erasure, a de- 
fect in the writing, which you would have to examine before you would 

A. Yes, sir. It was. 

Q. Wasn't it matter of inspection— an obscuration of the date that 
could only be known by looking at it? and wasn't that what we were 
contending about? 

A. I believe that was iti 

Mr. Hahdiic Where was this conversation that you speak of before 
the trial ? 

A, It was in the town of Doniphan, on the wood-pile before my yard. 
There were five or six of the neighbors in company, and we were all 
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sitting down talking, when the Judge came up. We were disputing 
whether the verdict would be against Moore. They were ail talking 
about this when he came up, and not thinking there was anything 
wrong atout it, I believe I asked the Judge his opinion. 

Judge Jackson'. Had not I given an opinion upon that question when 
the case was up before? Wasn't the same question involved in the 
other trials 7 

[Question objected to and withdrawn.] 

JuDGB JtcKsos. Did you hear me say a,nything about which way I 
thought the case ought to go ? Wasn't it simply an expression of my 
opinion about the paper ? 

A. Yes, sir. That was it. We asked you who should pay, — Moore or 
the firm? Your opinion was that the firm should pay, 

Q. Wasn't my attention directed solely to that piece of writing ? 

A. I believe that was what we asked you about 

Q. Were there not other matters involved in the salt ? 

A. Yes, sir. I supposed there were, though that was the principal 
matter. You took a different view of the paper from what I did. 

Mr. Knott. Did any person coincide with the view that the Judge 
took of the matter ? 

A. Well, we were arguing about it some. I think one or two said 
they believed the Judge was right. 

Judge Jacksos. Who beside yourself was in this company ? 

A, I don't recollect who all was there. 

Q, Was Mr. Arthur present ? 

A. 1 don't recollect. I believe he was. 



Datib M. Fox called and examined by Mr. Knott. 

Q. Where do you reside, Mr. Fox ! 

A. I reside in Frederiektown, Madison county, MiEsouri. 

Q. What is your profession ? 

A. I am an attorney at law. 

Q. Have you been practicing in the Fifteenth Judicial Circuit ? 

A. Yes, sir. I have practiced in some counties in that Circuit. 

Q. Do you practice in Wayne county ? 

A. Yes, sir. 

Q. Please state if you were present at the September term of the 
Wayne Circuit Court in 1858. 

A. Yes, sir. 

Q. Were you engaged in any manner in the cause then pending of 
Limbarger vs. Powers? 

A. Yes, sir. I was counsel in that c 
Powers vs. Limbarger, Perhaps I was 
Limbarger. 

Q, Please state to the Court what wa . . 

A. There was a change of venue awarded. I believe the application 
was in my handwriting. The cause alleged was pr^udice against the 
plaintiff. 

Q. Please state to the Court what occurred on the presentation of the 
petition for change of venue? 

A. The change was granted, and the case sent to Mississippi county. 

Q. How far is it from the county seat of Wayne (Greenville) to 
Charleston, the county seat of Mississippi ? 
A. I don't know the exact distance. I think it would be a hundred 
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Q, How many counties of theTenthCircuitintervene between Wayne 
and Mississippi? 

A. By the usually traveled route, Bollingei- Cape Girardeau, and Scott 
counties intervene. The route through these counties forms a kind 
of angle. 
Q. Can you describe the relative position of these counties ' 
A. I would like to examine the map. [After an examination, ] I think 
Greenville is nearly north of Charleston. The direct road at some 
seasons of the year is somewhat swampy, and it is necessary to 20 
through the counties I have named, at such times. 

Q. At what seasons of the year is this direct road swampy 7 
A. Generalljr about the time of the spring terms of the courfa. 
Q. At such times is any additional travel necessary? 
A. Yes, sir. I suppose so. 

Q. How far is the county seat of Madison from Greenville ? 
A. I think it is called forty miles. 

Q. What are the relative positions of Madison and Wayne counties' 
A. They are contiguous ; Madison hes north of Wayne. 
Q. Is Madison ^n a different circuit ? 
A. Yes, sir. Madison is in Judge Hough's circuit. 
Q. How for from the county seat of Wayne to the county seat of Iron ? 
A. The ooun^ seats of Madison and Iron are equi-distant from the 
county seat of Wayna Forty miles I think it is. 
Q. In what circuit is Iron county. 

A. Judge Stone presides there. I believe the law does not include it 
m either the Fifteenth or Tenth. 
Q. How far is the county seat of Bollinger county from GreenviUe ? 
A. About the same distance as Fredcricktown— forty or fortv-five 
miles. •' 

Q. Whereabouts do the parties in this suit of Limbargerw. Powers 
reside ? 

A, At the time the petition for a change of venue was presented they 
resided about half way between GreenvDle and Fredericktown about 
twenty-one miles each way. The parties lived in sight of each other 
and were formerly partners in trade. The witnesses Hved in the 
neighborhood of the parties generally. 

Q. Who was engaged with you in the cause ? 

A. I was, sir, tiie senior counsel. I had as my junior Mr. Phillip 
Pipkin, '^ 

Q. Who was on the other side? 

A. My recollection is that Messrs. White and Bedford were counsel 
for Mr. Powers. 

Q. Was there any conference or agreement, as to what would be a 
suitable county for the trial of the cause, among the attorneys? 
A, My impression is that there had been such a conferencg. 
Q. What counties were fixed upon ? 

A. I think there was an agreement that the case should go to either 
Iron, Madison, Bollinger, or Cape Girardeau. 
Q. Why were these counties selected ? 

A. They were selected because of their convenience to the parties 
eoocemed, and to the witnesses. 

Q. How would it have suited the convenience of counsel in the cause 
to try the case in Mississippi? 

_ A._ As to myself I have never been in Mississippi county at court. I 
live in Madison. Either of the other counties would have suited me 
better. Mr. Pipkin lives in Iron county, at Arcadia. It would have 
been much more convenient to him to attend court in any county named 
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BCmMd"'"""' "'■ "'" '™ » a'~"ni«i Mr. Bedforf in 
y. Was anything aaid by counsel to the court, in relation to th« i„ 

S".1i;.4iro°".''r4?''''' '-""■» <<>"«»<i '1.™ i»„id„'. 

Q. Did you make any representation of tlie faot. to the eonit » 
and.S„Z„. °,'}f K"".'!': "lion I presented the potillon 

s=?e.Tn';r:n-dpo°nrj5 4?srnX*Si;rw'iS:;^^^^^ 

• P™»f »»"•', I "onid fin. yon for a eontempt o( oZrt" 

A Ti t ""' .1°°' »'«"'°'»,» addrtming tb. coitt upon tlio .ubieot ? 

drt. ta'wZS I't "nr-JeSint "°'""' "°''"' "" »-""«" 

M? pTpS "'■ "" °'°°" °' ""' ''°*' '" I"" "r"" «• I»™«lf ani 

^^A^ It ,„ nnjudioial, nnparlUmentary. That was the idea I formrf 

JSSZ^Z'- T* ■!•.">"' !■• »a «»<i da, and lea,, n. to j„d.« 
or whether It was unjudicial and unparliamentary. ■' = 

4uLrtitJdrr,vr„Sy .,S"eifn\xi iTh'fTr^^ 

" 3'toT™ sS,'""h";k""t-''° "■»■' """ •"!""" I S". ,«"te3. 
to the ™tL, """" '" """' "'■">»'«' "-? Mi"!! in regard 

is tf 7.^ S' i,,?" T;?" "".""ST. tumultuous, and stormy-that 
IS, It 1 am to judge of those feelings. ' 

™S J^".%' ™I'r?™"'j '» «1"' "nrt that oonnsel had consulted in 
reffird to the matter, and wished th. o... sent to some other countJ! 

A. A. to that I cannot speak from th, card I™iSk Mr Mtorf 
did say somethin. about it, tut I would not b. positiv. "'^ "'""'' 

On motion of Smroa Pmons, the Court «ljootned 
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EVENING SESSION. 

Smdrdat, June 11, 1S59. 

The Court met pursuant to adjournment 

The managers and respondent attended. , j . « 

On motion of Senator Gullett, leave of absence waa granted to Sen- 
ators Thompson and Wood until Monday. 

Ou motion of Sekator Churchill, leave of absence was granted to 
Senator Coleman until Monday. , , ^ „ ■ c, ^ 

A call of the Senate was then ordered, and the following Senators 
noted as being absent without leave : Messrs. Hedgpeth, Johnson, Jones, 
Newland, Eains, Scott, Watkins, and Wright. 

^i— Mr. Halliburtt)n. ,. , ^, „ 

On motion of Senator MoFerrak, further proceedings under the call 
were dispensed with. 

The examination of Datid M, Fox was then resumed. 

Q. Mr. Fox, you will state, if you please, whether you were at the 
Butier Circuit Court in May, 185S ? 

Q.' Were you in court during the trial of the ease of Gibson rs. Dunn? 

q! Did you see Mr. Phelan at that court? 

A. I saw him during the trial. , ., -ni i t 

Q, Please state what occurred between the court and Mr. Phelan at 
any stage of that ease. 
A. In what particular? 
Q. Any irregularity or unusual conduct of either party that you may 

'^a' Ih)on the trial of that cause, I heard Judge Jackson teU Mr, 
Pheian that he was in contempt of court The court had adjourned for 
dinner. Immediately after dinner, when the Judge caine m, he told 
Mr Phelan that he was in contempt of court, saying that he had been 
tampering with the grand jury, and endeavoring to mjure him 
Mr ^helln seemed somewhat excited when the charge was made, Mid 
I think he said he would see him again, or that he would settle the 
matter elsewhere. 

Q. Did Mr. Phelan offer to vindicate himselt then I 

A That was my impression. 

Q. What waa the Judge's conduct towards him ? 

A I thought it was rather out of place,— out of the usual order. 
I never saw a Judge conduct himself in such a manner befora 

4 When Mr. Phelan attempted to vmdicate himself, what did tne 

Judge say to him? , , j. , ■ .i, ti- = ^^^^ a, 

A He told him to hush up, or to shut his mouth. It -was some ex- 
pression of that kind, I do not undertake to give his precise language. 
What was the charge alleged against Mr. Phelan? 
A. A charge of tampering with the grand jury to interfere with iiim, 
the Judge. 

Q. Do you attend Eipley Circuit Court; 

A. I have attended there , „ , , . -om 

Q. Were you in Ripley Circuit Court, at the October term, IN.t; t 

Judge Jackson is charged with certain irregular conduct towards 
you at that court You will please state the facts, if any such thing 
occurred. 
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dlVdlSL'To" ""' "" " "■' •""' ' "'" " • -We of l„„g 

don't recoil.., ,h. ..,i. „1 ,h. fi™ "S". .XSfoL'i ?*' ''»■"■ ' 
Mr. Ponder employed ma T fii<.,i »« ^mt was lounded on a nota 

ameinl.d,n,mr»er.lpi,a to Ih. bS( S ™ t ft"' *""' " "o 
.tood (l,.n, from „„ .jj." Tif™. ? taowlsdg., „ i „„j,^ 

m the qu.lion, "J &?,„„ mSf r Ti.'°"^ "" '»'»' »<" »'•<> 
this question, for' h.w«rpSMl7SlL ,11 • T" i"> »«"«"ay for 
I r.pli,d that I belierof ifS oJ^^.Tl' "f »»?''-,*l»» *h,n 
"you must either ha™ sworn a lie voaSSf of ™„Si ' ?? "'"'' 

•»..r a 11,.» He farther observed tKlS ™ ??^ '""r "'»'" •<> 

Tf as'tSi^rs™ i',rr '■""■'•'' - """"^ "" 
■TSlr^Ss«=j??'5^-?"SASir "- ■ 



,. ;■ •" ""J' ■'"ii'' lie was ae 

prapticmg lawyer at that bar? 



ny thing to 



A. i am i"^°"'="'S lawyer at that bar? 

doing aSSgSrSS? "?■■?«■ '"' '•" "".ember that I ™ 

to .lU'rt. .?alt gSetso ,afirf„r" 2™t£l"""'"' ~" 

Q. Were ,..„ at theAprll tertn, A. B. «5™f~rEt?4cir»,itCo„,t, 

me'^t£'iSiiS~?,'*""'"'»""<>'™i«"En.e, on ahindiet- 
A. Yes, sir, I was 

Mr. Tyrell azaong othfirs. and wishing +X i,v ^Jt *^'* defense, 

ffie .Sole lestimonv, SSirrf to hii? A .»^" f '"?»«on of h»inj 
it .„ Mr. Tr,.ll,S'thowoS of redSo*. , I. ;'??"""' ■""'■"■'^ 

yp.npropon„ding'.,„,«i„„';^2k°S"lrSSeSn"' .k "'""^ 
to wnting. W. wished the witnesrtn ..!, ? \t^ ''''*"^'' tf'o answer 
.ourtwoSldnotgiveSttetTm S,Ji,f?f ' Hn. porpow, but the 
the witness ,„ St thmfor Se' ZJl. fH "■'^ "f!" """""xl «!■•' 
I«n down by lawyers bat IW £ pnrpwe of having his testiaonv writ- 
jury. We TOSkblo i^f^e iril"" '" «■•''"'"" »' «"« "^ 
w. were not so able, ,Tc«ld no a. °m „S b''"""'™ *' "'' ''""•" 
the whole of the leslinioavla wrL'nf Z^ , I '"T" »' "dueing 
to aUow time for that pu?,£ *' "'"S •" "" "'"''I of the .ourt 

.h?d.^siLr.rs.'s°s^f.°Zt''w°;r "'"■■'■' •» --p »■"'» »f 
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A It has been BO in every court I have practiced in .,..-,, 

a Si?he"anv intemption of coun.ol b, the court dunng th.. tn.l 

A yS .ip Cron thl. .eoond trial of the Kin.ey oaae, Mr. Jceph 

White volunteered to prosecute. The evidence in the 0E«e was aito- 

S?r .Scu»...nli.l. ^n my .pgnmcnt to, the d.fen.j brfope th^^^^^ 

f toot occasion to comment or reSect upon JoKph It had l«'ted out 

during the progr... of the trial that th» Joseph had volunteered h,. 

.ervici in the prosecution In my remark. I played "P°" '!;•"""; 

.V , ^ T ,.;j +!..,» t=.,.iTiossrft)intliewaBnamedafter Joseph 



servicffii in the prosecution in my remarKs i p.aj<:» "I'rVJ; w7nh 
o? Joseph some I said that I supposed that he wa. named after Joseph 
5 iu'trZt out of respect A great prototype "1» "' '^^ 
the victim of circumsfntial evidenoe, he "f "»?»'» """'J' £ 

fr:?in^cSh?,:c?sirt»er«3^^ 
rr!irL'd'sfori.'.Lnr,rrsttToS;r,te 
Scbr=sriyi?g^-2£».'»^^^^^^^ 

?SSeo of hiJson si the other, »hen ho heard of his hog, would not 
S S° a ?o h?th. Cr In mi further remark. I spoke in an rronjcal 
Sn of .grand Inquisitorial bidy .itting In judpnonl upon tb.. hog 
SSter a;d"n thi. 1»nnection I did refer to Judge 'jf^''^]' 
tSs hoivever, I .hould have ob.erved that my time had been limited to 
SourZdVrty-llv. minulei When I CMne to .peak, in thomnical 
Sain that I hive mentioned, of th. grand mqumtonal Wy, the 
Judge Infnupted mo and asked me to explain m,»lf, "d »y wli.Uio. 
I mlant him. I replied that if he would not ducount or oflet my lime, 
{ "„"d nJeiphiln Aflerward.-l don't k»o» what 8~«™« » *-; 
he abruptly told me to .it down Whether tin. grew out of what I M 
been WTO- S my speech I will not undertake to s.y, but ho did order 
me 10 sit down I tLn told the jury to se. what a poor eh.nee my un- 
S?tunateclShad,andthatmy oily dependence for getting .lu.tice 
S iX,;"ud co'mpM wai" tl» order of the »»'' '» fj^g »!? 
"e" And, gentlemen, I boUeve it was the best speech I over made m 

CEOSS-ESAMUiKD BT JUOCE JACKSON. 

O Wasn't your ironical allusion, that you have just been speaking 
- 'n authority, whom you described as trying to get a con- 

rour client? and was it not there that I interrupted y, 



a perajn 



Miction Saainst your client? and was it not tnere mat i ini«.iup«,. j^,. 
iSISre" you if you meant me ? and did I not have to rep<«t mj ■!<► 
"a* ?inS o know if youmeantme, before y.u .topped ? Bf «'t y"? 
3 me that it w». me ? aid waan't it then that I told you to sit down t 
A I don't recollect that it occurred in that way. 
O Have von a pretty good memory ? , 

A rnLmoreBpeots my memory i. very good. It 1. not .o good in re- 
tMning dX and «me.,'but ordimirily I may speak of my memory as 
^ Q. Couldn' t you repeat that fine speech for us ? 

A It would not be interesting. , . ^ ^ u i 

t 'M depends upon your auditory But let p. inquire about what 
you said concSninB my pointing to the grand „^ ^n t the a«l- 
Svlt attached to that amended answer contradict the answer ittoll I 

Q DMrftySJhavVltii your bead to get your client indietod for 
neriurV, and then com. in to defend him ftom the charge? 
'a. I iiad nothing of th. kind in my head or hearty 

Q. Didn't you testify concerning this matter once betore f 
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winteJ^' *'"'' ^^^"^^ *^^ Judiciary Comioittee of the House last 

hr?' hi'l'i'* ^°> '■^''^ '^y i^"* ^^■'^y ^^"^ Sturdivaat was the firm that 
hrougbt the suit, and not J>acev and Gale ? 

"*■ ■^T !?'■ ^J*?* no' Positive then as to the style of the firm, nor am I 
now. 1 tliinfc I stated it then sa now, however 

Q If your memory is defective on that point, would it not be very 
safe to suppMe ttat it was oqually defective in other respects ' 
T itvl nTh^. , T * "^^ piemory was not clear upon that point, and 
1 leave others to draw such mferences as they pleasa As to the stvie 
of the firm, or the exact turning of a phrase, a man might have a poor 
recollection and yet have a very clear and distinct one touchinc the 
the idea to be conveyed. " 

Mt hISi, n°w ■""' ''•""""io »•• mbicribed by lie wilne.ses ? 

»i«SlS"„ri!? '^°'' "■"' "'■ *■■"■ """ '°° "' 'P' '» »"" 

A. Yes ,ir. All mm me Mlible in Ibal respect 
speaking of your contradietorj answer and aflldavit ? 

A In speaking of wbat you call my contradictory answer and affida- 
vit, It IB my impression that you used tbe word lie. If you did not it 
was a barsh word conveying tbat idea ' 

of ae'li^StanT""" '"■» "' *"' """■ " '""' "» ""U"'™ 

A. I have stated my best recollection, 
wh^nynn*" °**" about this Joseph matter. Wasn't you intoxicated 
wben you were going through that long rigmarole ? 

T ,^11 "°?..' ^answer that question. He sometimes gets drunk himself. 
1 mu say that I was not druak then. 

Butler court ? Didn't I tell Mr. Phelan he was in or had been in con- 
tempt, and must answer? and didn't he then insist upon going into tbat 
matter immediately? i- e fc 

A^ I don't recollect that occurrence differently from my statement 
on examination in chief. I state things from memory 

T wu y*"^ ^y *''^* J"'"'' wemory is bad sometimes ? 

A. Whether it is had or good, I set up that in answer. 

H- Bat it does not answer my question. 

A, I have given a truthful statement of the occurrence. If it does 
not suit you, you can seek another statement elsewhere. Like every 
other true lawyer, I adopt the maxim, ">i j^Ulm, ruat erelumr 

Senator Scott objected to the style Of the witness' answer. * 

Q. Were you and Mr. Pipkin tbe attorneys on both sides in tbe case 
ot Limbarger vs. Powers ? 

e side of one case. In the otber, a change of 



pleadings a change was not granted, 

Q. Is there not a great deal of business at the Madison Circuit Court •> 

A. Ihedocket is nearly clear now 

+>,'^P^^°'''4*^?^*'';^^*'''°"^*^*^^'^ '^^* time, owing to tbe time that 
the Phillips trial took ? . e au 

The docket was crowded then. 



Q. Was it not the 

A. I understand so, 

tee nth Judicial Circuit. 



5 way at Bollinger court? 

\ account of changes of venue from the 
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Q. Shouldn't the advantages for procuring a trial as early as possible 
be considered by a Judge in awarding changes of venue ? 

A. That is argumentative, sir. 

Q. Where does Mr. Bedford reside? 

A. At Bloomfield. 

Q. How far is it from Bloomfield to Greenville 7 

A. Forty or forty-five miles. 

Q. Wouldn't it be as advantageous for Mr. Bedford to have the ease 
sent to Mississippi as to Bollinger or Madison 7 

A. I decUne making an argument for you, sir. 

Q. I understood you to say that the distance from GreeoviUe to 
Charleston was about one hundred miles. How would you go to make 
that distance out of it ? 

A. I vrould go the usually traveled route. 

Q. You spoke this morning of representations made to the court in 
relation to the ineonvenience resulting from sending the case to Missis- 
sippi county. Were not those ropresentatioas made after the order for 
the change was entered of record 7 

A. I don't recollect that they were. I think that you looked at the 
law at the time, and stated substantially that it was adverse to allowing 
lawyers to designate the place to which the case should be sent. 

Q. You said the other party as well as yourself made representations 
concerning vihere the case should go. Who was the other party ? 

A. I think that Mr. Bedford spoke to you in relation to the matter, 
and he was on the other side. 

Q. How far is it to the county seat of St. Francois county from 
Greenville ? 

A. I do not know that I could give you the exact distance. 

Q. How far is it from Farmington to where these parties reside— Lim- 
barger and Powers ? 

A. I would estimate the distance at about thirty-eight miles. 

Q. How far is it from Limbarger's to fronton ? 

A, It is about the same distance. 

Q. How far would Mr. Bedford have to come, if the case were to be 
tried at either Farmington or Irontoii? 

A. I couldn't tell you, sir. 

Mr. Knott. What was Mr. P}ielan'9 manner before the assault on 
him about tampering with the grand jury 7 

Judge Jaoksoh. That is not a proper question. I committed no as- 
sault upon him. 

Mr. Knott. We will change the word lusault to /^liarge. 

A. Immediately before, it was reserved. The relations existing be- 
tween him and Judge Jackson were such as to make impossible any 
cordiahty between them. No lawyer could treat a Judge very fcmdly 
who was subjected to such treatment as Mr. Phelan yeceired from 
Judge Jackson. 

Q. I mean to aak if Mr. Phelan's deportment towards the court was 
respectful immediately before the charge made in open court against 
him 7 

A, I think it was. I don't think he was in contempt from anything 
that passed before. I could not have inferred that he had been in con- 
tempt. 



Joseph J. Mii.lek called and exaniined by Mr. Knott. 
Q. Mr. Miller, what is your profession? 
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a lawyer by profession ; at least I 



A. Yes, sir. I was. 

Q. Do you know who was counsel for David G. ilicks on the trial of 
an indictment then pending against him for an assault with intent to 
kill? 

A. I was counsel for him. 

Q. Who was acting as Circuit Attorney when that case came up in 

A. I don't know as any person was acting as Circuit Attorney in con- 
nection with that case. 

Q. What was done with the ease ? 

A. I filed a motion to quash. It was on the fifth or sixth day of the 
terna. I can t say either that I filed the motion. I went info court and 
observed that I wished to file the motion. The Judge asked me what 
was the matter with the indictment I toid him the words "on pur- 

Sose " were left out He just turned to the (locket and observed to the 
lerk that that indictment was quashed. 
Q. You didn't file your motion, then ? 
A.t!o, sir. I suppose it was a mere verbal motion to the court to 

Q. Who was acting as Circuit Attorney at that term of the court ? 

A. David G. Hieks. 

Q. Was any person appointed to represent the State in the matter of 
the mdictment pending against ilicks ? 

A, Not lo my knowledge. 

Q. If any person had been appointed would you have known it? 

A. Yes, sir. Nobody was appointed, I think. Allow me to slate fur- 
ther, that, on the first day of court, there was an indictment against 
Lewis W. Chandler. At that time a young lawyer was appointed to de- 
fend. Whether he could have been acting as Circtiit Attorney I won't 
say. If he was, I did not know it. 

Q. Was he called into court when you made the motion to quash? 

A. No, sir. No one was called. 



A. They are good, I believe. 

Judge Jackson. Yes, sir. I wish it understood that I am particularlv 
partial to David Ilicks. ^ 

Mr, Khott. Were you at the August term of the Stoddard Circuit 
Court ? 

A. Yea, sir. 



Q. Did you hear Judge Jackson gire the jury any instructions in that 

A. Yes, sir. I heard the Judge instruct the jury orally. It was an 
mdictment for gaming One of the attorneys in the case asked the court 
to give the jury some instructions. He then told the jury that playing 
for whisky was not an offense. He said that it was necessary to stake 
property against property; and he went on at some length to show that 
playing for whisky and the like of that was simply an inducement to 
show who should beat, and that it was similar to fairs and schools, and 
so on. He said the jury might find a special verdict, and it was the only 
Terdict they could find from the testimony. 

Q. Who was Bartlett's counsel? 
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A. 1 think it was Mr. Kitehen, and othej-e; perhaps Mr. Tyrell and 
Mr. Phelan, 
Sesator Parsons. Who drew the indictment ag^nst Hicks ? 
A. I think Mr. Hicka' name was signed as Circuit Attorney, pro tern. 
Q. What were the alleged defects of the indictment? 
A. The words " on purpose " were left out. That is all that I recollect 



Q, You say that you prepared a. motion to quash, hut did not file it. 
What was the reason you did not file it? 

A. Hicks told me to let the motion lie over. I told Mr.Hicfcs on 
Friday that I would file a motion, and he then told me to let it lie over. 
After I bad prepared the motion, I came into court and ohserved that I 
wished to file it You asked me if it was similar to the case of the State 
against others that had heen quashed, and I replied that it was precisely 
similar. 

Q. Didn't I aslc you if the same defect existed in this indictment that 
I had quashed others for at the same term of the court? 

A. Yes, sir, I think you did ; and when I said yes, you remarked that 
it ought to he quashed. You then ohserved that the indictment would 
be quashed. 

Q. If the indictment was quashed for reasons filed, would not the re- 
cord show that? 

A. Yes.sir; if I understand whatarecord is, T suppose it would, Mr. 
Hicks spoke himself, and said he didn't want it done, 

Q, How came it to be done, then? 

A. I drew a nootion, 

Q, How did your motion come not to be filed ? 

A, Well, I remarked that 1 wished to file a motion, and the court 
never said whether 1 should file it or not. So it wasn't filed. 

Q, Was it then that I asked the question about the indictment? 

A, Yes, sir. You just asked that question, and then told the Clerk 
that the indictment was quashed. 

Q. Do you know whether the grand jury had found another bill 
against Hicks? 

A. I don't know anything about that. 

Q. Wasn't the remarks that I made in the Orson Eartlett case more 
to the attorneys than to the jury ? 

A. Well, sir, I understood from the request of the attorneys, that 
your address was to the jury. 

Q. Didn't I tell the jury that they might find a special verdict — that, 
from the testimony, tbey could only find a special verdict-— and if they 
found a general verdict of guilty or not guilty, I would have to set it 

A. Yes, sir; 1 think you did. 

Q. Didn't I tell the Circuit Attorney that if he wished to test the ques- 
tion, that the jury might find a special verdict — I would then declare 
the law, and he could then take the case up? 

Mr, Khott. When you were told by Mr. Hicks that he wanted your 
motion to lie over, what reason did he give? 

A, He didn't say what his reason was. I only drew the inference that 
he wanted the grand jury to pass over before it was done. 

Q. Had the grand jury been discharged when you made the motion 
to quash ? 

A, Yes, sir ; it had, I think. 

On motion of Sekatob Wilson, the Court adjourned. 
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SEVENTH DAY. 

MoNBAT, June 13, J859. 

The Court met pursuant to a4JourQment, and was opened by proclar 
EQation. 

The managers and respondent attended. 

On motion of Senator Goodlett, leave of absence was granted to Sen- 
ator Wright, 

On motion of Senator Churchill, it was 



Ateb— MesErs. Brown, Byrne, Churchill, Fox, Goodletf, Halhbtirton, Harris 
Hedgpeth, Horner, Hyer, Jones, McFarland, McFerran. Mcllvame, Morria Hew- 
land, O'Neil, Parsons, Peyton, Rains, Robineon, and Watkms— 22. 

NoKs— Messrs. Frazier, Gullett, Scott, Vernon, and Wilson— 5, 

Absent — MoBsra. Johnson and Eiobardson. 

Absent OH ieojie— MesBrs. Coleman, Ttompaon, Wood, and Wright, 

The examination of witnesses for the State was then resumed. 

TESTIMONY OP HAMILTON BCOTT. 

Hamiltos Scott called and examined by Mr. Knotty 

Q. State, Mr. Scott, whether yon were a member of the grand jury at 
the Butler CSrcuit Court, November term, 1857 

A. Yes, sir; 1 was. 

Q. On what day were you discharged 7 

A. I think it was on Tuesday evening. 

Q, Was there any unfinished business when you was discharged ? 

A. There was busintas that we did not get through with, 

Q, State whether this fact was communicated to the Judge, if you know. 

A. I think Mr. Vandiver told the Judge that we had more business 
on hand, and the Judge said there was no Clerk ; and the grand jury was 
discharged that evening. 

Q, Were you a member of the grand jury at the next term ? 

Q, Do you know whether the Judge visited the grand jury that term, 
during their retirement? 

A, I know of the Judge being called in before the grand jury. 

Q. State whether he gave any instructions as to offenses you were 
then inquiring into, 

A. I don't recollect exactly, I think Mr. Henley was brought before 
the grand jury for revealing the secrets of the grand jury. The Judge 
said, if Mr. Henley had told him, it was not an offense: that he had a 
right to do so. 

Q, Was this in connection with anything for which the Judge had 



JPDCB Jackson objected to the q 
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Q. Are you positiveaboutthetime that the grand jury wBfl discharged? 
Was it Tuesday night or Wednesday morning? 

A. I can't be right positive, but to the best of ray recollection I think 
it was on Tuesday eTeoing, 

Q. Did you stay at the Bluff after you were discharged ? 

A. I don't recollect whether I did or not. 

Q. When I told Mr. Vandiver that there was no Clerk, and that you 
could go on and finish what busineBs you had on hand, didn't he ttien 
tell me that the grand jury wanted subpenas ? 

A. I don't know what passed between you and Mr. Vandiver. 

Q. Did the grand jury remain in session after it was discharged 1 

A. I think not. 

Q. Did they do anything? 

A. I>o you mean did they do any business ? 

Q. Did anybody make a motion to put me in Black river ? 

[Question objected to, but before a decision of the objection witness 
answered.] 

A. I heard nothing of that kind. 

Mr. Enott, When did you leave after being discharged ? 

A. I left on Wednesday. 

Q. Do you know whether it rained that day ? 

A. Yes, sir. It rained hard. 

Q. Of course you don't know what transpired after you left ? 

A. No, sir, I don't. 



J, G. KuFF called and examined by Mr. Knott. 

Q. State, Mr. Euff, if you were a member of the grand jury at the 
November term of the Circuit Court of Butler county, in 1857. 

A. Yes, sir, I was. 

Q. When were you discharged ? 

A. On Tuesday evening. 

Q. Had you completed the business before the jury before you were 
discharged? 

A. No, sir. We had some very important business on hand, and it 
was against my feelings. 

Q. State what occurred when you were called into court and discharged. 

A. As well as I recollect, wo were called in on Tuesday evening, and 
made some reports. Then the Judge told us to consider ourselves dis- 



Q. Didn't I state that there was no Clerk, and for that reas 
.penas could be issued for witnesses before the grand jury ? 
A. Yes, sir, I think you did. 
Q. Didn't you need subpenas 1 
A. Yes, sir, we did, 

Mr. KsoTT. What was the matter with that Clerk? 
A. The report was that the Clerk was drunk. 
■Q, Do you know Donaldson Walker ? 
A. No, sir. I don't know him. 
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TFenry H. Behfobb called and sworn, and examined by Mr, Knott. 
Q. Where do you reside, Mr. Bedford ? 
A. In Bloomfield, Stoddard county, Missouri. 
Q. What is your profession? 
A. I practice law. 

Q. In what counties do you practice? 

A. I practice in all the counties of the Fifteenth Judicial Circuit, 
Q. How long have you been practicing in that circuit ? 
A. Ever since it was established. 

Q. Were you at Wayne Circuit Court when a change of venue was 
awarded in the case of Limbarger vs. Powers? 
A. Yes, sir. 1 was attorney for Mr. Powers. 
Q. Who were attorneys on the other side? 

A. Mr. Fox and Mr. Pipkin were the attorneys for Mr. Limbarger ; 
Mr. White and myself for Mr. Powers. 

Q. State, if you ]>lease, if you were present when a change of venue 
was awarded in this case, and whether there was any understanding 
between the parties and the attorneys as to what counties the case 
should be sent. 

A. I do not know that I can relate everything that occurred, but I 
can give the substance of it Mr. Fox, attorney for the plaintiff, filed a 
petition for a change of venue. I believe there were two cases, — one 
Limbarger vs. Powers, and the other Powers vs. Limbarger, and the peti- 
tionswere prepared in both cases. When Mr. Fox presented the peti- 
tion in the first case, he asked me if we could agree upon a county, and 
I think suggested Fredericktown. I asked Mr. Powers, and 1 do not 
recollect what his response was. He or 1 observed that the case could 
go to Bollinger or Iron. Mr. Fox said that either would suit him. I 
think this was the understanding between Mr. Fox and mysdf. Upon 
the agreement being consummated, Mr. Fox presented the fiict to the 
court, es well as I recollect, at the time the petition was presented, say- 
ing that the case could go to either Iron or Bollinger. I believe there 
was no immediate reply, but when Mr. Fox handed up the petition and 
affidavit, the Judge dropped the papers, and said the case should go to 
Mississippi county. He spoke in an unkmd tone. His language as 
near as lean give it was: "Mr.Clerk,a change of venue is awarded in 
this case to Mississippi county." Mr. Pipkin then stated that if the 
court persisted in sending the case there, be would be thrown out of 
the case. The Judge replied that that was no business of his, saying 
that it was for the Judge to determine where a case should be sent to. 
Q. How far is Mississippi county from Wayne? 

A. Well, sir, I couldn't be positive about the distance. I would esti- 
mate it between seventy-five and one hundred miles from the county 
seat of Wayne to the county seat of Mississippi, by the usualli^J^raveled 
route going through Bollinger, Cape Girardeau, and Scott counties. 
Q, In what circuit are these counties ? 
A. They are all in the Tenth Judicial Circuit. 
Q. Where do Limbarger and Powers live? 
A. In the north part of Wayne. 

Q. Do you know whether the county of Mississippi was convenient 
to these parties? 

A. It was more inconvenient than any of the counties mentioned. 
Q. Do you know wJiether they wished the case sent to Mississippi ? 
A. I can say that my client was opposed to it. 

Q. How far is it from the county seat of Wayne to the county seat of 
Iron county ? 
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A. They say it is about forty miles. Ironton I think is pretty nearly 
north of the county seat of Wayne. The two counties are contiguous. 

Q. What are the relative poaitions of Wayne and Bollinger ? 

A. They join. Wayne is bounded on the north by Iron, Madison, 
and a part of Bollinger. 

Q. What was the demeanor of the Judge towards the counsel upon 
this occasion ? 

A. I thought it manifested an unkind spirit. He said but little, and 
I could not give his precise language, 

Q, Do you practice in Dunklin county ? 

A. Yes, sir. I do. 

Q. Were you at the May term of the Dunklin Circuit Court in 1858? 

A. Yes, sir. 

Q. Were you connected in any manner with the case of Smith vs. 
Cude? 

A. That case was sent on change of venue to Pemiscot county. I re- 
presented Cude. 

Q. Do you know who the attorneys on the other side were ? 

A. I do not know that I recollect all the attorneys on the other side. 
I think Mr. Kitchen, Mr. Horner, and a young gentleman from Dyer 
county, Tennessee, were on that side. Mr. Richardson was perhaps the 
principal counsel, though I believe be was not present at the Dunklin 
Circuit Court 

Q. Were you in court when the change was awarded in this case ? 

A. I may have been, but I have not any distinct recollection about it. 

Q. Were you connected with tie cases of the Point Pleasant and 
Dunklin County Road Company V3. Moses Farrar, and the same vs. 
Nathaniel &. Murphy ? 

A. I was representing the road company, I don't recollect which of 
the counsel took the change of venue. 

Q, Was there any understanding between the counsel on both sides 
and the parties as to whore the case should be sent ? 

A. It is my impression that there was. If I am not mistaken, we 
understood that the suit should be taken to Cape Girardeau. When 
this was represented to the court, the Judge then said, I think, that 
the counsel had no right to say where a case should be sent; that it was 
the business of the court to say; and he sent the case to Pemiscot 
county. 

Q. Why did you prefer Cape Girardeau county to Pemiscot ? 

A. Our preference could only be understood by a knowledge of the 
peculiar geography of that country. Although Pemiscot and Dunklin 
are adjoining counties, there is a large swamp, commonly called " Mig- 
ger "Wool," which separates them, and generally at the spring of the 
year it is impassable; at least the only travel is by means of dug-outs, 
canoes, and the like. To go from Dunklin to Pemiscot we have to 
travel out by the Levee, audi think it is over a hundred mHea from the 
county seat of Dunklin to the Levee, and thence to the county seat of 
Pemiscot the distance is about the same, bo that altogether it is 200 miles. 

Q. How many counties do you pass through in going from one place 
to the other 7 

A. You would have to go through Cape Girardeau, Scott, and New 
Madrid counties. As I said before, Pemiscot and Dunklin are adjoining 
counties, but this swamp operates a barrier, so that they are completely 
cut off from direct communication throughout the greater part of each 

Q. Was any representation of these facts made to the court ? 
A. At the time the petition was filed, I do not know that anything 
was said to the court about the inconvenience to which the parties 
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would be subjected should they have to go to Pemiscot, though I think 
when the petition waa prepared the counsel agreed upon Cape Girar- 
deau, and after the award was made they remonstrated with the couit, 
endeavoring to induce a different award. 

Q. Which party took a change of venue ? 

A. It waa tile defendants in both cases, I believe. 

Q. Where doea Mr. Murphy live ? 

A. In Dunklin county. He was the Eepresentative from that county 
in the Legislature last winter. 

Q. Where does Moses Farrar live ? 

A. He lives close to the county seat of Dunklin county. 

Q. Did any of the counsel engaged in the causes at Dunklin court 
follow them to Pemiscot county? 

A. They never have to my knowledge. I have not, and I have not 
heard that any of the others did. 

Sesatob Parsons. What were the causes assigned in the petitions 
for change of renue ? 

A. My recollection is that the change was asked on the ground of 
prejudice against the persons presenting the petitions, 

Mr. KsoTT. Were you at Butler Circuit Court in May. 1858 ? 

A. Yes, sir, I think I was. 

Q. Were you present at the trial of Gibson vs. Dunn ? 

A. 1 cannot be positive that 1 waa present d aring the whole of that trial 

Q. Did you see William G. PheJan there ? 

A. I did. 

Q. Please state what occurred, during the pendency of the suit, 
between the court and Mr. Phelan. 

A. My recollection is that the case was called in the morning and pro- 
gressed as such trials usually do till noon. The argument of the case 
was deferred till afternoon session. 

Q, Were you present in the afternoon ? 

A. Yes, sir, I was. 

Q. Please state what transpired between the court and Mr. Phelan at 
that time. 

A. I don't recollect the precise point at which the trial had arrived, 
but I think the case was ready for argument Mr. Phelan arose at the 
time I expected him to address the jury, and made some motion ad- 
dressed either to the court or the jury, I am not prepared to say which. 
The court stopped him, saying that he wanted him to understand that 
he was in contempt of court, and that he would have to answer for that 
in an alleged charge of tampering with the grand jury. The court 
ordered him to set down. Jlr. Phdansaidsomething, whatever it was! 
couldn't repeat it He waited a few minutes, and the court told him ho 
might proceed with the case then on hand. There was a great deal of 
unkind expressions passed between them. I do not recollect them with 
sufficient accuracy to repeat. 

Q. How did Mr. Phelan demean himself before this ? *■ 

A. So far as I saw, he demeanetl himself with becoming courtesy to 
the court. Nothing of which I have any knowledge transpired in the 
forenoon, or immediately after noon, to disturb the usual course of pro- 
ceedings. 

Q. Did you observe any indication of ill feeling on the part of Mr. 
Phelan before the charge brought against him of tampering with the 
grand jury ? 

A. No, sir, I did not. It was not uniil after the charge was made 
that he exhibited any feeling, but then he seemed somewhat excited 1 
am not certain whether it was on this occasion, but I think the Judj^e 
in his remarks to Mr. Phelan, made some threat, or intimated that Mr! 
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Phelan would have something to dread. Mr, Phelan aiked if it was a 
fine. Tlie court said it was not. He then asketi if it was confinement 
in jail, and receiving a negative response, he said, " ah, perhaps it is to 
strike me from the roll" 

Q, Wereyou at Ripley county Circuit Court, November term, A. D.1857'f 

A. I don't know that I could testify as to the date. I presume that 
I was there, 

Q. Are you acquainted with T>. M. Fox ? 

A. Yes, sir. He is a lawyer practicing in the Tenth and Fifteenth 
Ciixiuita. I have known him for the last ten or twelve years. 

Q. The point I wish to direct your attention to is some conversation 
between Judge Jackson and Mr. Fox, involving a charge of lying. 

A, If I recollect rightly, the oircumatanoe happened at Bipley court. 
I wouldn't undertake to testify as to the term. Probably it was the 
fall term, 1857. Some firm in Cape Girardeau sent out a note to Eipley 
county, and sued somebody on it. Mr. ITos filed an answer. I don't 
recollect the fi.iing, and do not speak from my own knowledge as to the 
character of the paper. The Judge examined it in court, and while 
doing so, turned to Mr. Fox and aoked him if he wrote that, whether 
it was in his handwriting, or something of that kind Mr. Fox replied, 
"yes, sir, I believe bo, it looks like my handwriting," and inquired 
what was the reason for the question. The Judge replied as well as I 
can recollect, "nothing much, only whoever wrote it either swore a lie 
himself or made his client do so." 

Sbhator WiTKisa "What was Mr. Fox doing at that time? Was he 
addressing the court 7 

A. I don't think Mr. Fox was doing anything in the way of business. 
It is my impression that he and I were sitting together, and we were ail 
waiting for the decision of some question submitted to the court. Per- 
haps it was the sufficiency of the answer filed by Mr. Fox, 1 don't 
recollect anything going on at that time, except that the Judge was 
examining the paper. 

Q. Were you at the Butler Circuit Court, November, 18577 

A. Yes, sir. I think I was, 

Q. What time did court there convene 7 

A. Under the statute we are allowed one week for court there, com- 
mencing on the first Monday of November. I think court convened 
then at the usual time. 

Q. When did court adjourn 7 

A. On the second day of the term — about the middle of the day, on 
Tuesday, I think. 

Q. Were you present when the grand jury was discharged. 

A. I think I was. 

Q. Sf ate what occurred when they were called in and discharged ? 

A. Well, they were asked the ordinary question whether they had 
any returns to make. They replied that they had some, ana I believe 
they did make some presentments. I am not clear about that, however. 
They were then asked if they had any further business on band, and 
the foreman replied that they had unfinished business on hand. I don't 
think anything more was said. The Judge dismissed them then. 

Q. Was there any busings done on the second day of court 7 

A. I don't think there was any trial. Some efforts were made to dis- 
pose of cases and business not requiring a trial. 

Q. What occasioned the disturbance in the usual business of the 
court? 

A, The absence of the Clerk. 

Q. What was the matter with the Clerk ? 
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_ A. Those who went to see him said that lie was drunk. 1 did not see 
him myself. 

Q. Do you know whether any proposition was mado to the court by 
which this difficulty could be obviated ? 

A. Yes, sir. There was some proposition to allow the lawyers to keen 
the minutes and make up the record in turn, in such cases as thev were 
not severally interested in. 

Q, Do you know of ajjy other plan proposed by which to set on with 
the busmess t j ■ t u 

A. There may have been, but 1 do not recoliect it. 

Q, Was the plan which you mentioned, of allowing the lawyers to 
make up the record in such cases as they were not engaged in turn 
an unusual thmg ? Had such a thing ever been done before ? ' 

A. Yes, sir, it was very customary. I think that at least one-half of 
the minutes and one-half of the record of that court for the last few 
yeare have been made by the lawyers, I have done a good deal of re- 
cording there myself, 

Q. What did the Judge reply when tbia proposition was made to him ? 

7.' irr"^ recoUect precisely what it was. He did not acquiesce 
_ tj. What became of the papers pertaining to the causes then ponding 
dutfe^*' ^'^^ ^^^"'^ "* ^^ ^^"^^^ to go on in the discharge of his 

A. I could hardly say I think the Judge made some remarks to 
the etteot that there had been a good deal of complaint about the ca- 
pers being lost. It is a fact that they are very badly kept at best In 
the course of the day, he took what papers he could find, and wrapped 
them in a newspaper, and put them under his arm. 

Q. What became of them after that ? 

A I only know from what the rest say. I did not see anything more 
of them. ' ° 

Q. Was Judge Jackson apprised of tlie manner in which the papers 
were usually kept by the Clerk ? ^ 

A, He must have been. 

Q. Have you any recollpotion of a request made to the Judge to 
a^k ? "^ P"'^ '-'^^'■^' '"■ ^ approve an appointment made by the 

,irA', ^ ''*^'^^« I ^° recollect now that a gentleman named Donaldson 
Walker was proposed by some one, and I think there was a written ap- 
plication made for his appointment 

Q. Who made that application ? 

^' ^* P'''PO''l*'i *o te written or was signed by the Clerk. 

H. What was the Judge's reply to this application? 
_ A. The reply, as well as I recollect it, was, that unless Mr. Blount was 
m court himself, and would ask for the appointment of this deputy he 
didn t deem that he had any right or authority to make it. He wouldn't 
appoint him. 

Q. Were you at Eipley Circuit Court in April, 1858 ? 

A. Yes, air. 

Q. Were you concerned in the case of James Moore vs John Eld- 
ndge, administrator of the estat* of Parker? 

A. Yes, sir. I was engaged as attorney for Mr. Moore. 

Q. You wfll please give the Court a statement of any unusual or ir- 
regular incidents of that trial that you may recollect. 

A. I will as well as I can. There had been a non-suit taken by Moore. 
Ihe case was then m the Circuit Court on an appeal from the County 
<^ourt. Jt was an application for an allowance from the estate of Parker 
to Moore of charges as clerk of the fiim of Parker and Moore, and the 



ibyGoogle 



192 HIGH COURT OF IMPBACnMEST. 

charges wer« predicated upon an article of agreement entered into be- 
tween Moore and Parker in Parker's lifetime. 

Q, Were you present at the trial of the cause ? 

A. Yes, sir. I was. 

Q. Do you know anything in relation to a biU of exceptions prepared 
after this trial ? 

A. Yes, sir. It was prepared by Mr. Kitchen, who was on the same 
side of the case with me. He presented the bill of exceptions, and the 
Judge objected to signing it, and pointed out an alleged defect in the 
testimony. He said the bill didn't contjun the testimony of a witness 
named Kittrell as it had been given before the jury on the trial. There 
was a difference of opinion as to what the testimony of this witness waSj 
and to settle it, the proposition was made to have Kittrell called in. He 
was accordingly called. The Judge had objected to signing the bill of 
exceptions unless Mr. Kittrell'a testimony was made to contain a state- 
ment as to the fact of an erasure existing, upon the article of agree- 
ment, of a certain date. Mr. Kitchen insisted that the witness, Kittrell, 
hadn't said anything about this erasure. When Kittrell was called in 
he siud that he didn't say axiy such thing, and added that the mark or 
erasure upon the paper was just as it had always been. Then I under- 
stood the court to say that whether Mr. Kittrell had siud so or not, it 
was a fact that the erasure did exist upon the instrument, and that he 
wouldn't sign a bill of exceptions until this fact was made to appear in 
the testimony. He then interlined the bill and signed it. 

Q. Did the interlineation make Kittrell's testimony contain a state- 
ment of this fact which he said he had not testified to before the jury ? 

A. That was my understanding of it. He made Kittrell's testimony 
state the fact of the erasure upon the instrument by means of the in- 
terlining. 

[Several Senators did not fairly untJevstand the witness in his relation 
of the circumstances as above, and at their request herepeated this por- 
tion of his testimony once or twice, without any substantial variance.] 

Q. Were you present at Bloorafield, at the Stoddard Circuit Court, 
November, 1868? 

A. I was. 

Q. Were you present in court during the pendency of the case of 
Gustavus Berry M. John Griffie? * 

A. Yes, sir. I was connected with that case as counsel I represented 
Mr. Berry. 

Q. Who was on the other side ? what attorneys ? 

A. Mr. Tyrell for one, Mr. Wasaon, perhaps, and others, I do not re- 
member 'distinctly. 

Q. Do you know whether there was a bill of exceptions prepared in 
that case ? 

A. Yes, sir, there was. 

Q. Who prepared it? 

A. Mr. Tyrell, I think. 

Q. Did you examine it? 

A, I did. 

Q. Did you find it correct and in accordance with the facts as they 
should have appe.ared of record ? 

A, I don't know that I noticed it very particularly. 

Seka-Tob Wjitkinr suggested that the record would now be the most 
appropriate and most acceptable evidence in connection with that charge. 

Mr, Knott stated that they were going in the light of precedent, and 
that after the parol testimony on this point was concluded, they would 
complete the proof they wished to lay before the Court with the record. 
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ceSS'" ''"" '™ '""^ '■" ™" °"'" '"' "'' tt"»iiolm>t!onpro. 
.3 ^°''"''''P''^s«SO on and state whether you examined the bill 
and whethei-yeu found it correct. ' 

™.'i;.?i"'°ii",wf?S"'° ''"■»' "talement in reganl to thi 
matter, I wiU .ay that I did examine it. and I found it to eont«n th. 
testimony mb.l.ntl.llj „ it ™ Introduced upon the trial 

Q- Did you ei.mine the bdl with a yiow to ascertaining whether the 
motionpapere were correctly set forth? ouiei me 

A. I do not remember to have noticed very particularly ae to that 

<i. Did you hear his motions argued ? 

A. Yea, air, I did I saw his motion. 

Q. What was it ? 

A. Itwaatwo-fold; «rst,in.rreatof.jnd.m.nt,andthenfor.newtrial 

Q. What were the causes alleged as the basis of these motiona 7 
,kT- 1 °3 ■:•""»»''•' ''■•«> all. Amone otheia w.a the oauae that 

n-' h' J S ""T ""• ''•°'^'!" "ao llie pUintiff had el.im.i 

y. iiad there been.a remitter entered ? 

A. Yes,Bir. I entered a remitter. Butldon'trecollectwhether itwas 
before «• after the motion. I believe Mr TyreU had argued hi. not™ 
before the remitter wa, made, and I think the remitter was m,d™me 
tim. between th, argument of the motion and the decision upon it 
thJcZ-ffors? SS"? "" '''" °' «»«P"»«> »"= priented to 

hetskedml't^Lrr-,",';"' ■""■";'«'."'"• •>)■ "'■ Tyiell, and 
tie asked me to examine it It w.is with a view to aaeertaininirwhetber 
the testimony was eor,«,liy set forth that I examined 1° When £ 

Kons, ana gare it back to him. 

A.^ "^'dyoH consent to that being a sufficient statement of the evi- 
dence had in the cause? 
bilf wS ™S \5'^ -.i"^ ' recollect now that I was present when th, 

il tS"SS-i e",d nr„i^;:pi"' "'" "'' ■»" "» ■'»<'s« •-' 

Q. Did j-ou heai- anything said about the motion papers? 
A, I did but I could not now state what it was. I felt very iadiffarpnt 
tT^jl ^''j.^ShtMr Tyrellwast»7ingtog.tagoodSy iSe- 

Q- Did the court sign the bill as it was presented ? 
^ A. I think, after a good deal of discussion, he ultimately refused to 
sign It until something was stricken out ^ rerusea to 

Q. Did he then sign it? 
A. It is my impression that he did, 
Q. Did he sign the evidence? 

A. So sir, he did not I believe the evidence w„ on a soparatctpaper. 
A. Well, I thmk he aaid that the counsel had spoken so low that he 

S^J?,°S 3'" """ «"'"• '"•' ""^ '» "■<'»•' know wS lh° 
testimony m the cause had been. 

mo^yl'pJepZ'dT'"""''" ""' '" "■•* """"t*' «» 'ke tati. 

s.it.I'l?" " ".■ '"? '? '" '"' "°"* "'■ Bedfori, In relation to the 
saving of exceptions? Do you prepare th, record matter for a bill of 
exceptions, leaving blanks where you say, « here insert the teatimonv " 

"f HCr f" '""°"'°' " ' ""*"'• '''»"™'' " <"° '» "P° Si 
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A. When Judge Jackaon ctune on to the circuit, it was the practice, I 
thiak, to sign the bill of exceptions and the testimony separately ; the 
first being prepared with blanks, and directions to insert the teatimony, 
in parenthesis. I think he has changed that rule, and in some instance 
would not Eign a hill of exceptions unless it was filled out with the 
testimony, and all other matter necessary to make it out. 

Q. Were you present at Stoddard Circuit Court pending the trial of 
Orson B^lett on an indictment for gaining ? 

A. Tes, sir, I was present I don't know that I was in when the case 
was called, hut I think I was. 

Q. You will please give us an account of what occurred in court 
daring that trial 

A. The indictment embraced Col Bartlett and others. A jury was 
empanneled. David G. Hicka was acling as prosecuting attorney, 

Q. You say that the indictment embraced CoL Bartlett and others. 
Who were the others? 

A. judge Jackson, David G. Hicks, and some one else, I do not know 
that I remember. The charge was for betting, or playing for whisky, or 
oysters. Perhaps it was for a watermelon; I dont recollect. On the 
trial, perhaps there were three or four attorneys for the defense — Mr. 
Kitchen, Mr. Tyrell, and two or three others. When it came up to be 
tried, James B. Odell was called as a witness, and testified that the 
parties charged had played and bet for some article. The court, or some 
one of the attorneys, asked Mr. Hicks what he was going to do in the 
case. He replied that he was going to argue it, and submit it to the 
jury. The court objected, saying that there were no facts to base an in- 
dictment upon. He said the Legislatuie never intended, nor had not 
made indictable such playing as the facts of this case showed it to be ; 
that where parties played, and whoever lost the game merely had to 
pay some penalty, it was not betting, or such betting as the statute 
made punishable ; and he went on with a somewhat elaborate opinion 
to show what a contrary notion would lead to. He went on to state 
that where the loser in such games paid for the property, it became his, 
and that if he saw fit to allow others to participate in its enjoyment, it 
certainly was not betting on their part, or the part of the loser. He 
referred to two or three instances in which, if a contrary doctrine pre- 
vailed, the State of Missouri might be considered as gaming, and in 
this connection spoke of the division of the State into agricultural dis- 
tricts, and the premiums whicli it was customary to offer for the best 
stock, and the best machinery, and the lika He further illustrated his 
position by an allusion to the premiums offered in schools and acade- 
mies to the pupils who would heat the others learning. I could not re- 
peat his language, and do not pretend to do so. 

Q. Well, what did he say in relation to the action of the jury in the 

A. He told the jury they should find a special verdict; that there 
wa* no testimony to prove a betting, and that they cou!(l-flnd a special 
verdict, or find the facts, and he would apply the law. After the enun- 
ciation of this opinion, Mr. Hicks entered a nol/e -prosequi. 

Q, The case was not argued to the jury at all then ? 

A, No, sir. It was not, 

Q. Were any instructions asked by the attorneys on either side? 

A. I do not recollect that there was, 

Q. Wasany proposition made to send the case to the Supreme Court? 

A, Not that I know of 

Sewator Pabsoks, Did I understand you to say that the Judge and 
the Circuit Attorney were presented in the same indictment with this 



ibyGoogle 



High cotmi' op impeachmest. 195. 



A. That was my understanding 
triS oySi"™!.™?"''"'' """" <=-"■ '""■•"''"'■ "«. •' "«• 

ih^imr""" """" "■" '"^°^' "™' "'"«'' ' "" r'''""' ' e~<' P"' «' 

. ^tna"* '°° ■"""' "■'" ™'" °' »™'>»J wa. on the .tad a. 

„f ™ J„"' t'" ? j™^ 'portion of lb»t time, not ill. I know notilng 
01 my own linowledge about his testimony, except that he was on the 
stand as a witness. '^ • ," u" ^.c 

th?jnT,T'°° """"" '''"° "-'■ ""'• "■" "8>iin(! his ease hefor» 
A. I was. 

dn?taS/d^'''°"°PS' "^«'?il«<i '"omt of what you saw transpire- 
during the dehvery of Mr. Dayis' argument? 

n,.„i I ,!",,' '.""'J !K L"" Slye an intelligent one, but from Uie >rgu- 
?™i "»<'f"l"<«' «■" the testimony of the witnes, Grimsley had been 
S-5h.Z™T «4». ""M'.'"!"" -f the jury. Mr. Dayi. wVTon™! 
the evlS i ^.l^'oy'l 'n the oourw of hi, argument he alluded to- 
™t ™ ° 1 Srimsley, he was interrupted by Judge Jaokson. On 
one occasion the Judge t«ld him not to make his argument on outside 

jaied thai he was proceeding to do so, and the Judge rejoined that the 
S SSh ?'!"■'"'' ™ "JM"™- Mr. D.yi, Jroceided, .."ng " 
was troo this testimony was withdrawn, but the d.feidants hai excepted 
da„.i,i„ „?!? """ "?'\' 'yPothetical case, and spoke of the giVl, • 
bSiS, I *'"'°""'i "^° "" connected with the murder. There- 
had perhap. been aome intimation that the decea.«i attempted to "o 
late tie pereon of this girl: and Mr. Davis, in stating hi. h?pothetS 

ScHnd il^tT",";--'"'^?'?"''"' "i"" would be the linS 
quence, and what the feelings of the mother, if this tale of woe was 
!S'ii,f . ""■ .1 '""!' » ""> '"•' •' « •"PPosltion he nletnro* 
the girl as "pouring this tale of woe into her mother's ears" At IhS 
point h. was stopped by the court m an abrupt manner I c.tf t pre- 
tend to aaywhatitwaa the Judge said to him It was something oi- 
Pc'Sinf '"" '»""' ■°""' »"'"'' "■• argumoiKi 

Q. Did you hear all of Mr Davis' argument ' 

A. Yes, sir, I believe I did. 

Q. Do you say he was stopped more than once ? 

O wS f"-"IS"' tin";." »ften a. three time., at leail. 

* I J V^ *'^* P.^P*^ ^'"^ Pt his duty whan stopped 7 

A. I do not know that I could decide. I saw nolliii, in Mr Davis' 
demjmor that 1 would have designated as improper Lseemdd I 
posed to manage the cs. as well £ he could f» hi, client ^"' 

di.lp°.o«3 We'Str ""' '»" "'-"' »'' "" """• -*»■»<! 

A. Nothing, that I saw. 

A M,'"'il'''''''"j'?i,'?!? ?" '",' i°terruption that you mentioned? 
whli he ™ bfS T i° ""!,''» targuo thecase Without bring told 
what he was to say or if he couldn't be permitted to argue it as ho 

iS, wlfd IS, 1 ' i 'f "fP'tent to attend to their buslnes., 
giSuTSris'r °"*"''" "'""»™'" "•« '-.y iii emplo; 

Q. I understood you to say that Mr Davis spoke of Grimslev's teaH 
°'7\Z'^r^i"-' -'"■*?"". '»J «ot «, evISonce brfo" ,7e j" 

A. Yes, .ir. He .poke of it, and in his allusions to it he only 
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brought it in, by way of supposing that the facts were so and so. I 
thought he was building his hypothesis on Gninsley's testimony fta a 
basis. Before be had fairly submitted his supposed case, the court 
interiiipted him, and said that he had been told often enough that that 
was not testimony, and that it had be«a withdrawn. 

Q, Were you present during the argument of Mr. Pbelan iu this 
same case? 

A. I was not. 

Sbxator VebnoJi". Were you in court when tiie motion for a new trial, 
or the motion in arrest in the Euckner case, was under consideration? 

A. I don't think I was present. According to the best of my recol- 
lection, leave was given to file a motion, and it was not decided until 
some time aftenvards. 



Q. Did you say you were present throughout the trial? 
A. 1 was not present a great deal — not all day. I don't know how 
much of the trial I witnessed. 

Q, Was there more than one witness besides Grimsley ? 

Q. Did you hear the testimony of Grimsley? 

A. I did not. I may have heard detached portions of it, as I was 
passing in and out, but I could not say that I heard his testimony. 

Q. Do you know whether they excepted, to the withdrawal of Grims- 
ley's testimony ? 

A. I don't know, indeed, I inferred so from what I heard of Mr, 
Davis' speech. 

Q. Wasn't it only that part where he undertook to tell what Mi-s. 
Euckner said her daughter had said ? Wasn't that the part that was 
objected to on the ground that it was hearsay ? 

A. I don't know. 

Q. With regard to my stopping Davis, wasn't it when he undertook to 
comment on the part of G-nmsIey's testimony what the girl told her 
mother ? 

A, Not having heard Mr. Grimsley 'b testimony, I cannot say. First, 
he went on to stat-e that if the facts were as this girl had represented 
them, and the man Bucfcner had violated her person, and the girl then 
"poured this tale of woe," and then you stopped him. 

Q. Well, now, wasn't it his object in going on with this supposition 
to getGrimslevs testimony before the jury? 

A. I wouldn t undertake to say precisely what his object was. 

Q. Well, what had they excepted to? what did Davis say, in talking to 
the jury, that they had excepted to in regard to Grimsley's testimony? 

A. What was done during the trial, prior to what I have related, I do 
not know. I understood or inferred that they had objected to the with- 
drawal of the witness. 

Q. You state that my interruption of Mr, Davis was abrupt ? 
A. Yes, sir ; on the third occasion 1 thought it quite abrupt. 

Q. What do you mean by abrupt? What would he called an abrupt 
interruption? 

A. When I said that you had interrupted him abruptly, I meant that 
you did it with more vehemence, energy, and force than you ordinarily 
speak, I do not know that I could describe it otherwise. It seemed 
that you thought he was doing wrong, and felt incensed at him. I think 
you observed to Mr, Davis that the testimony had been withdrawn, and 
that he had been so informed often enough. 
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Q- Did I say that the testimony had heen withdrawn, or that whal he 
wiis going over was not t<>stimony ? 

A. The language used conveyed to my mind the idea that he was com- 
mentmg on what was not testimony. 

Q. Well, we wUl go back to Wayne. In this case of Limharc-er v 
± owere, which party did you represent ? 

A. I was for Mr. Powers. He had employed me 
Q. Did he teU you that he wished the case sent to Madison or Tron 
county? 

A. I think he did tell me he would prefer going to Ironton I'^tliei- tha.i 
to Madison county. 
Q. Did he prefer Iron to ajiy other county ? 
A. I do not know. 

Q. When Mr. Fox presented the petition for the change of venue, did 
iie teU me that there was any agreement as to where the cose should go 
or did you or any other attorney make aaj' such statement ? 
beeA made " ^°^ ^™^^^ ^^"'^"^ *^^ ^^* '^^ ^'"^^ ^" agreement having 

Q. Did any other attorney know it was an agreement' 
A- I cannot say that any one did. My impression is that Mr. Pox and 
"e'e standmg together, and he told you that the counsel for both 
partly had agreed that the casa should be sent to Iron or Bollinger 
T i\° "". ^?'' °,° y°" ''^^ ^'■"'W the county seat of Mississippi county 1 
A. Straight through from Bloomfield to Charleston is about forty-five 
milea. i)urmg the winter and spring we cannot go that way, and it is 
larther then. ^' 

Q. How far would you have to go from where you live aoin- to Iron 
or Madison ? j & » v" 

A. It would be nearer to Mississippi if the waters were not up 1 do 
not know that I could give you the exact distance to either Ironton or 
irVedericktown. 
Q. Do you attend the courts in Tron county ? 
A. I never did attend there, 

^ f\^^ °^l ''*"^ ^^^'^ ^^""^ *" ^''°" '^'^'"^y >^"ouldii't it have cut you 
A, I suppose, sir, it would. 

Q, Isn'tit difficult in MadUon Circuit Court to get a case tried' Isn't 
there an accumulation of business in both Madison and Bollinger coun- 
ties so that It would have been wrong to have sent the eaiie there' 
1, tv /. "^"^^^ ™^e ^^ always a good deal of maj-gin not disposed of in 
both those counties. Ihatisageneralthingin the Tenth Circuit, Thev 
n ?5^ '^'' ^^'^ ^^^^ "'"'■^ ^'^ ^ necessary for the trial of the causes, 
y. Was It not more convenient to you to have the ease in Mississippi 
than jt would have been if it had been sent to either of these countlS'^? 
A. ,\s an mdiTidual it would have been more convenient, becaOse if I 
wanted to have a ease attended to there, and could not attend to it mv- 
selt, 1 have some relatives living in that county, and could send to some 
individuals who would be more attentive to my business for me than I 
could expect others to be. 
Q. Do you attend the courts of Madison ? 

,4' iJ'S^^ ""t recently attended the Circuit Courts in that county. 
<j. It the case had been sent there would you have attended? 
, J ■ 17**' ^"■' } ^'^°"^^ not have attended. As far as that is concerned, 
I Clou t attend the courts in either county named, 

Q, In speaking of this array of counties, do you pretend to say that 
tnere is not a nearer way to go straight through from Greenville to 
Charleston? 
A, Yes, sir; at some seasons it is possible to go through by wny of Da!- 
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las, but to say that there is any travel on that route I could not There 
is no road which is passable any great portion of the year. 

Q, What kind of a route is it to go from Greenville to Bloomfield? 

A. Vciy good. 

Q. Did you ever hear of persons going through by way of "Nigger 

A. Very rarely. I never went that way myself, and I have seldom 
heard of others doing so. It is possible that there may be some travel 
on that road when the swamps and ponds are frozen over. 

Q. Well, now, in regard to this Dunklin county case of Smith vs. Ciide. 
Where does Cude live? 

A. Mr. Cude Uvea in ■ — — 

Q. Where does the other party live ? 

A. Mr. Smith is a Tennesseean. I understood that he lived in Dyer 
couttty, Tennessee. 

Q. Would not Pemiscot county be the most convenioot for him ? 

A. I suppose it would be the most convenient for that party under 
any kind of cironmstances. 

Q. Didn't Smith take the change of venue? 

A. r cannofc say. I don't know which one of them it was. 

Q. Wasn't there a proposition to take the case to Jackson, or to the 
county seat of Scott ? 

A. I don't recollect, 

Q. Well, about the other two cases — the Dunklin plank road eases. 
WJuch party did you represent? 

A. I was employed by Mr, Clark. 

Q. Who are the ofBcers of that company ? 

A, I think Messrs. Richardsoa and Clark are the principal men. 

Q, Where do they live ? 

A. Mr. Richardson lives in. Memphis ; Mr. Clark, I think, in New 
Madrid, 

Q, Who is President of the road ? 

A. Mr. Clark, I think. 

Q, Which will be the most convenient county for him? 

A. Pemiscot, I suppose. 

Q. Who compose the company ? 

A, It is composed of citizens of Pemiscot, New Madrid, and Dunklin 
■counties. 

Q, Which party took the change of venue ? 

A. The defendants, ia both cases, 

Q. Hasn't that company built a road by which you can go through on 
a direct route from Greenville to Pemiscot county ? 

A. I do not know how it is now. Before that court I think there was 
no road there for ordinary traveling, 

Q. Well, don't the citizens of that county go through direct across 
the swamp the year round? 

A. I think not. I know there is a, great deal of travel from Pemiscot 
to Dunklin, and from Dunklin to Pemiscot, going around through our 
place; while it is possible perhaps to go through that way, I don't 
know any person who does so. 

Q. Haven't they got within three miles of with tliat plank 

A. I don't think any road ia finished yet. How much of it is finished 
I can't say. When this change of venue was taken at the spring term 
a year ago, it is my impression that no part of the work was done. 

Q. At what time does the court come on in Madison county ? 

A, On the first Monday of March. 

Q, And when is the court in Wayne ? 
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A. I believe it is the last Monday in March. 

Q. Then they come on pretty near together, and when the court in 
Wayne was held, the court in Madison was over. 

A. Yes, sir, the court was over there. 

Q. How long would it be from the Wayne Circuit Court to the court 
in Mississippi county ? 

A. I don't know. 

Q. Wasn't there time to take the papers, and have the case ready for 
trial at the next term? 

Q. In the other two cases didn't the plaub road company want the 
cases sent to Pemiscot ? 

A. So, sir. We wanted them to go to Keiv Madrid or Scott, 

Q. What kind of suits were those 7 

A. Suits were brought before a Justice of the Peace to recover sub- 
scriptions of stock, I believe. The defendants took the change of 

Q. You say you were at the Butler court when this Gibson vs. Dunn 
matter transpired. When I told Mr. Phelan he was in contempt, wasn't 
it that I had just notified him that he was in contempt of court, and 
would have to answer ? 

A. I inferred from what was said that something had trwispired 
which you considered contempt of court, and you did notify him that 
he was in contempt 

Q. Well,don'tyoiithinklhftdjustcau3e? 

A. I only know from others what your cause was, and it is perhaps 
needless to express an opinion about it. 

Q. When he got up and said he wanted to vindicate himself from the 
charge of contempt of court, didn't I tell him to go on with the case? 
and when he^insisted after that on going into an exculpation of himself, 
wasn't it then I told him to bush up and go on ? Wasn't it when ho 
still insisted upon vindicating himself after I told him that I didn't 
want to hear a vindication of himself then, — wasn't it then that I told 
him to go on with the the case ? 

A. It is true that you notified him he was in contempt of court, and 
that he wanted to vindicate himself immediately. I didn't understand 
the circumst.ances to transpire exactly in the order in which you relate 
them. When you said that he bad been tampering with the grand 
jury, he replied by asking why you said so, and a ^ood deal of talk 
passed between you which I don't pretend to relate with exactness. 

Q, Was Mr. Phelan very mild in the remarks he addressed to the 

A. He was not, but just the reverse. The harsh manner in which 
you spoke to him was met by a corresponding harshness on his part 

Q. Well, what further did you see there 'I 

A. I didn't see anything further of an unusual character ^fter the 
trial of the cause then pending was resumed. 

Q. Did you see anything improper in my treatment of Mr. Phelan in 
notifying him that he was in contempt, and that at the proper time I 
would hold bim to answer? 

A. If I was to give an opinion, I would say that you were wrong all 
around. 

Q. In what way ? 

A. In the harsh expressions used on both sides, 

Q. What were those harsh expressions that you think wrong ? 

A. T have said that it was out of my power to rehearse the cr- 

Q. Don't you think you could imitate my harshness ? 
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A, I am not here for that purpose. 

Q. Couldn't jou give a single instance of a harsh expression ? 

A I can only describe your manner and expressions generally. Your 
whole manner and tone was excited and vehement. 

Q. Which was the worst, the tone or the language ? You say you 
can t give the manner ; couldn't you give us an instance of tlie tone in 
which I addressed Mr. Phelan ? 

A. I don't know that I could. As to yo«r tone and language, I tliink 
they were about on a par. 

Q. Wasn't it simply a warm discussion on matters about which we 
happened to differ ? 

A. That may or may not be. I should say you slioned too much liard 
feeling to make that » good description. 

Q. Well, how were these hard feelings shown ? 

A. In various ways ; on his part in his attempts to rebut the charge 
agamst him, and on your part in bidding him hush up, tal^e iiis feat, 

Q. Did I fine him, or send him to jail ? 

A. Not to my knowledge. 

Q. Let me now inquire about this Eipley county ca,se, in which it is al- 
leged that 1 told Mr. Fox he lied. What did you say was the oridn of 
that matter? 

A. I said that to the best of my recolleeticn there had been some 
difficulty about a pleading drawn up by Mr. Fox. I think it was some 
difficully about an answer filed by him. 

Q. Wasn't it an answer filed in thesame case on a former term, which 
had been demuri'ed to and the demurrer sustained ? 

A. I don't know. 

Q. Didn't you hsar bim say that he had filed an amended answer ? 

A. If I did, I don't recollect it. 

^ Q. When I took the juaper and compared it with the other, and asked 
him if this was his handwriting, wasn t my expression that one or the 
other was false? ^ 

A. My recollection is that you asked him if thb was his handwriting ; 
and when he answered afiiiiii a lively, you said that the draftsman had 
either sworn a lie, or had made his client sweai- to a lie. 

Q. Do you think that was the way of it ? 

A. I do. That is your liinguage as nearly as I can repeat it. 

Q, You say, then, that I said that the draftsman had lied. Is that 
the way you mentioned it before ? 

A. Yes, sir, it is substantially as I stated it before. 

Q. Do you think I used the word draftsman at all ? 

A. I cannot be positive that you did. 

Q. How do you happen to be more positive that I used tjie term lie 
than that I used the term draftsman? 

A. I do not know that I have been very positive as to Sny part of 
your phraseology. 

Q. Don't you think that your memory would change the term faife- 
hood or ialse into lie ? 

A, Whatever my memory may do, I have stated your language as well 
as I recollected it 

Q. You say you were at the Butler court at the May term, A. D. 1857. 
When did you say the grand .jury were discharged ? 

A. It was on the firat or second day. I am inohned now to think it 
was on the first day. 

Q. Wasn't it on the second day the Clerk was reported sick? 

Q, Didn't we empannel a jury on the second day? 
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A. I think not. 

Q. Was the record made up the first day? 

A. I think noti I don't know whether any record was made up at all 

Q. Was there any other reason assigned for a failure to do business 
than tlie absence of the Clerk ? 

A. None that I recollect. 

Q. Were you present when the grand jury was discharged ? 

A. I think I was. I am not positive, but I think it was just before 
dinner on the second day. 

Q. JMd you leave court before they were discharged ? 

A, No, sir, not till afterwards. 

Q. Was it not nearly niglit ? 

A. My recollection is tbat it was just before dinner. 

Q, Is your memory pretty good ? 

A. Ordinarily 30. 

Q. Were there any returns niade by the grand jury ? 

A. 1 don't know. 

Q. Did you say before that they did make returns ? 

A. I think not I think I said that I didn't know, and I say still 
that I don't know. 

Q. Where were the papers belonging to the cases on the first day ? 

A. Well, I can't say that they were in any particular place. Some 
were in th« hands of the lawyers, some in possession of the Clerk, and 
they were scattered here and there, according as they were wanted by 
interested parties. 

Q. Were any answers filed the second day ? 

A. I can't ^ay whether any were tiled the second day or not. It is 
likely that application was made to file some answers, but whether you 
received them or not, I don't reeojlect. 

Q. Don't you remember that after I announced that I would keep the 
minutes of the business myself — don't you recollect that the first thing 
after this was, that you came in, asking for an order for a supply of 
records, and to get some lost papers, and then I said if lawvers, seeing 
the condition of affairs, would pursue such a course as this, it would be 
impossible to do any business ? 

A. My impression is that I did, on the second day, endeavor to get 
hold of some papers. As to the rest, I don't recollect, 

Q. And you say the grand jury was discharged about noon on the 
second day ? 

A. I think so. 

Q, On what day did you start home ? 

A. On the same day. 

Q. Do you know what was done with the papers finally ? 

A. I have no positive knowledge. 

Q. Where were they usually kept ? 

A, In a room adjoining the court room, separated by a partiHon, 

Q. Whose duty was it take charge of the papers in the absence of a 
Clerk? ^ ^f 

A. I thought it my duty to look after such as pertained to cases in 
which I was employed. 

Q. You say you had acted as Clerk at this court. Were you^vera 
deputy there ? 

A. No, sir ; but I have done a good deal of recording which I was 
compelled to do, on account of having a very inefficient Clerk. 

Q, Wasn't there a suit there of Davis and Horner, a case there on 
change of venue, in which there was a paper not found, after diligent 
search, until the second day, and it turned up mysteriously in your 
possession ? 
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A. I recollect that there was inquiry made fora paper, and si^^.^^:^, 
brought it into courts Don't know whether it turned up mysteriously 

Q. Mr. Bedford, about thiis ai^oiimiiient. Are you satisfied it was on 
the second day ? 

A. That is my impression. 

Q. And you started home the same day, did you ? 

Q. Did you go all the way hooie that day ? 

A. I cannot say. I may have stopped at night, at my usual stopping 
place, on my way home. My recoUeotion is pretty clear that the ad- 
journment was about noon. 

_Q. If it should turn out that the grand jury were cot disehaiged till 
night, and that the court did not adjourn till tlie next morniui' what 
would you say to that ? 

A. Simply that I was i 
about it. 

Q. Well, if it should turn out that you were mistaken in this matter, 
would it not be safe to conclude that you have been mistaken in a good 
many other things ? 

A. It would be safe to conclude that in a good many other things of 
this nature my recollection is imperfect 

Q. And you are certain that just after the grand jury was discharged 
y;ou started home. On what day was it that the Clerk was reported 
Biek? what does your recollection tell you about that? 

A. My recollection is that it was on the first day, whoa court first 
Opened. 

Q. You think ho didn't attend one dav ? 

A. I think so. 

Q. Well, what do you recollect about a request to the court toappoint 
» deputy? 

A. I recollect seeing a paper requesting the court to appoint Donald- 
son Walker as Deputy Clerk. 

Q. Was it a request that the court should appoint Donaldson Walker, 
or requesting the court to approve the appointment of Donaldson 
Walker made by the Clerk ? 

A. I am not sure which it was. 

Q. Wouldn't there be a great deal of differenoo ? 

A, Under such circumstances I should think not 

Q. Are you acquainted with Mr. Blount's handwriting? 

Q. Can't you say whether he requested me to appoint a deputy or 
appointed one himself, and requested me to approve ? 

A. I can say that I think the legal effect would be about the same 
under the circumstances. 

Q. We will now go to the Eipley Circuit Court, May tean, 1858, and 
inquire about this Parker and Moore case. 1 understood you to say 
that I stated that the instrument which evidenced the debt seemed to 
have a defect upon it, an erasure of date, marked with different ink. 
Now I wan t to know if that wasn't a material question in the case ? 

A. I believe that the fact that such an erasure existed was not an 
altogether immaterial one upon the triaL 

Q. Wasn't it necessary to make it appear in the bill of exceptions, 
and wasn't it that a copy would not show that such a thing had been 
considered by the jury? 

A. I don't recollect the connection that the paper had with the mat- 
ter m controversy with sufficient distinctness to say. 

Q. Was the date of the instrument important ? 
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A. My recollection is that the date was not in issua The instrument 
was used as an evidence of a contract, and 1 think the only question 
about it was whether it had been executed by the parties. 

Sbkatob Joses. Was tliere any allegation as to the alteration of the 
date of the instrument? 

[Judge Jackson answered this question himself, and went on to give 
a statement of the matter, which is here omitted.^ 

Sesatob PiKSONS. I will iuquire of the witness if the erasure was a 
matter of controversy upon the trial ? y 

A. It was a matter of controversy, though I don't know how it affected 
the suit There were no pleadings, as the case was in court upoa an 
appeal. 

JcDGE Jacksok. Are you sure it wasn't two suits ? 

A. This was the case, I think, that originated in the County Court. 
This was the second of the two, if there were two. 

Q. Wasn't both suits in the County Court? 

Senator Watkiks requested the witness to repeat what he bad stated 
in regard to this matter, and he did so, relating the facts, substantially, 
as he had before done in the examination in chief 

On motion of Senator Paesos.s, the Court adjourned. 



EVENING SESSION. 

Monday, June 13, 1S5S, 

Tlie Court met pursuant to atljournmenti 

The managers and respondent attended. 

The cross examination of Mr. Bedkord was resumed. 

Q. Mr, Bedford, about this Moore case, state if you haven't given 
testimony concerning it before. 

A. Yes, sir. I wrote out a statement to be used before the Judiciary 
Committee of the House, last winter. 

Q, I will ask you if you didn't swear " that Kittreil had stated that 
there was an erasure in a certain instrument of writing to which he 
had referred," meaning the instrument which we have spoken of, and 
referring to my version of Kittrell's testimony? 

A. I don't know whether I did or not. 

Q. Did you not call it an erasure ? 

A. I don't recollect whether I did or not. 

Q. What do you call it now ? 

A. I say now that there was a defect in the instrument, which made 
it look as if it had been dated and then redated. It had that appear- 
ance at least. 

Q. Do you call it an erasure? 

A. I suppose it would be called an erasure, or a blot 

Q. What do you say I said in regard to this erasure ? 

A. I say tliat you said the fact did exist, and that you refused to sign the 
bill of exceptions unless the testimony of Kittreil was made to show it 

Q. Didn't you say that I said that, whether KittreU said so or not, it 
was a fact ? 

A. I may have used that phraseology, or I may not I don't recol- 
lect It is something very like that 
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Q, When was it that you wrote a statement for the Judickrv Com- 
mittee .' . ■-■ ' 

A. Sometime in February last, I believe. 

Q. If you can't recollect what jou said yourself then, and committed 
to writmg how do you come to recollect what I said more tliaa a vea^ 
ago — nearly two years ago ? ■' 

A. When the thing to be recollected eoosists of phraseoloav, I do not 
know there would be any difficulty in distinguishins thiit from remem- 
bermganidea, = o -.^ 

_ Q. Haven't you pretended to give my exact phraseolocy in this 
mstance, when you say that you are unable to recollect your own ' 

A. I pretend to give my idea then and now, in the same lantruace 
or in language not materially different ' 

Q. Didn't you say that " the Judge then asked Kittrell to there state 
11 such was not the fact, whereupon Kittrel! stated that the heading or 
dateof said instrument did look as if it were altered or blotched but 
didnot know but toat It wa^ done at the time of writing said instru- 
ment 7 and didn t you state that I then said, " if the witness did not 
say so, yet it wbb the fact ?' 

A As I said before, I don't recollect my phraseology. I suppose I 
made similar statements, and I reckon I coufd now adopt them to ex- 
press the same idea with safety. 

Q. In the case of Berry v^. Griffle, in stating that 1 refused to sign the 
the ^iif^''''P"°°'' *^"* y°" ""^y *^^* "»e testimony was incorporated in 

A. I think you required them to be together 

Q, Pid you say that I refused to sign the testimony '' 

^■- ' *-v; 7°" refused to sign it, and alleging as a reason that it 
was laipossible for you to tell what the testimony was, owing to the fact 
that during the trial the wunsel spoke so low, and there was so much 
noise, that you could not hear. 

Q. Had you agreed that this should be the testimony in the ease ? 

A Ves «.,. t™,^^. — e few coiTeetJons in the testimony written 
he assented, 
the bill because there was so much noise, or was 
jv u=..^.,=c i iiau iiu peiiect understanding of what the testimony had 

A. I cannot say why you refused; I only kuo->v that you said the 
reason was that the attorneys spoke so low, and the testimony was so 
indistinct, that you couldn't feU what it was. 

Q. WeU, don't you recollect that you were setting where I couldn't 
see you, and that it was hard for me to hear what vou said ' 

A. Yes, sir. There was a Urge cornice on the'platform where you 
were, and I was sitting under it ; and I recollect that you asked me to 
move my seat, saying that you couldn't hear what I said. 
TiiAwTr^Z ,^^ ^ *-^'' Bartlettcase. What did I say about that case ? 
Didn 1 1 state that playing cards for money or liquor, or any thing else, was 
not gaming vTithia the meaning of the statute, anless there wal bettinc ' 
Did you ever hear me say that betting was not an indictable offense ? 

A. I have often heard you speak of it, and give your views upon that 
qu^tion. r don't tbmk I ever heard you »ay that betting was not in- 
aictoble ; but I suppose you can express your opinion upon the subject 
with more defimteness than I can. 

Q. In all that I said upon that occasion, wasn't it more of a conver- 
sation with the lawyers than to the jury ? 

A I understood it to be addressed principaHy to the attorneys 

iJudge Jackson here went into a somewhat elaborate statement of 
his views concerning the law of gaming, at the conclusion of which he 
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asked the witness if that was not the substance of his remarks upon the 
occasion referred to, which question the witness answered affirmatively, 
and the cross-examination here closed.] 

Mr. Kkott. In this conversation whichjou say was addressed princi- 
pally to the lawj'ers, did the Judge talk loud enough to be heard by 
the jury ? 

A. Yes, sir. Though I uaderstood him to be addressing Iho lawyers 
principally, the latter part of his remarks were addressed to the jury; 
the part I mean in which he told them that if they were » mind to do 
so, they could find a special verdict, and he would apply the law. 

Judge Jacksos. Was there any other person than Orson Bartlett on 
trial at this time ? 

A. No, sir. Xo other person, I believe. 

Senator Fox, In the case that you have spoken of, where there was 
something said about the testimony being withdrawn, did the Circuit 
Attorney apeak of it as withdrawn ? 

A. I say that I understood from what occurred between Mr. Davis and 
the court, durine the argument of Mr. Davis, that the testimony was 
withdrawn from the jury. 

Q. Who took the exceptions that you spoke of? 

A. I understood Mr. Davis as not referring to it as evidence ; and he 
stated that although it was withdrawn there were exceptions taken. Ctf 
course, I could only understand that exceptions were taken by defend- 
ant's counsel. 

Sekatob CHrHCHnL. When. Mr. Davis was proceeding with his argu- 
ment, was he commenting in the form of a supposition upon what h« 
admitted was not testimony? 

A, Well, air, he stated his proposition about thus: "Now if this man 
has violated the person of the girl, and she has gone and poured this ta]e 
of woe," — :just there he was stopped. 

Q. Did he make the application of this supposed case to the case in 
hand before saying that the testimony was withdrawn, or that it was not 
testimony ? 

A, I think he just stated that the testimony had been withdrawn, and 
that the defendant had excepted. 

JcDOB Jacksok. Were you present when Mr. Davis stopped his speech ? 

A. Yes, sir, I was. 

Q. How far were you from him? 

A, I was about the distance from Mr. — to the wall there. When 
he stopped he walked otE 

Q. Do you remember the expression he used at that time — what he 
said he would or would not do ? 

A. He made some unkind expression. Perhaps he used some oath. 
I cannot undertake to repeat it 

Q. In this Griffie case, what was it in the motion for a new trial that 
was stricken out? 

A. I don't know. r 

Q. Wafn't it that the court had instructed the jury by telling them 
that if the defendant had no title to the land he had nothing to convey ? 

Q. Wera there any instructions given to the jury? 

Mr. Knott. It is not pretended there was an instruction. A remark 
in the presence and hearing of the jury, calculated to influence their 
verdict, waa the thing com^ained of. 

Jddob ,Iacksox. Isn't it usual to merely state, as a reason for a motion 
of this kind, because the court misinstructed the jury, and in this case 
was not the mi si nst ruction entered thesatne as if it had been given? 

A. I don't recoUecti 



bjGoogk' 



aOO HIGH CODKT OP IMPEACHMENT. 

Q. Wasn't it that way, that the motion contained a statement that 
the court had misinstructed the Jury, and the mieinstruction set out in 
the motion, thereby conveying the idea that such an instruction had 
really been given ? 

A. I don't think that I paid enough attention to make any definite 
reply to that question. 

Q. You stated that in the motion there was more there than you 
thought belonged to it. What was there that shouldn't have been in 
the motion ? 

A. I believe there were reasons aesigned that I didn't think had any- 
thing to do with the case. I thought he had alleged reasons that 
had no legitimate bearing in a motion of that kind 

Mr. KsoTT. When Mr. Tyreli filed his motions, I understand he 
assigned a variety of reasons in support of them. Do I understand you 
to say that hs misstated any facts ? 

A. I didn't intend to convey that idea. I thought he had put a good 
many reasons in that had no connection with the case, and could have 
no bearing upon its decision. 

Q. Did the facts, set out in the motion papers, actually exist, whether 
they had any connection with the case or not ? 

A. I have no reason to think that they did not. There was no mis- 
statement. He had simply inserted reasons not necessarily connected 
with his case, in my opinion. 

Q. Do you recollect what the Judge said about these reasons ? 
A. No, sir. I cannot now recall itL 

Q. Do you know whether the bill of exceptions contained the reasons 
of the motion papers, copied fully in the bill ? 
_ A. I think that in place of leaving the spaee, and directing the inser- 
tion of the motions, they were copied in with the causes set out fully. 

Q. Were not the motion papers, as copied in the bill, identical with 
the motion papers filed in the cause? 
A. I have not any distinct recollection of any diflference. 
Sbsator Chubchill. Did you, or not, understand the Judge to say 
that the whole of Grimsley's testimony was excluded ? 

A. I heard him say that the testimony was excluded, I do not know 
that I stated that he had stated the whole of the testimony was with- 
drawn. Not having heard the testimony of Grimsley, I could not tell, 
from what I heard the Judge say, whether there was any limitation to a 
portion of this testimony. I can't recollect whether he stated that the 
whole of it was withdrawn or not. 

Senator Parsoks. Was the Judge in the habit of striking out formal 
reasons, assigned in motions for new trials, before signing bills of ex- 
ceptions ? 

A. I don't think he was. My recollection is that he is in the habit of 
taking the motions just as they are filed. I don't think I ever knew 
the Judge to strike out any reason assigned for any motion. 

Judge Jackson. Did you ever see that tried before? Bid you ever 
see motions filed, with reasons assigned that were immaterial, and had 
no existence as facts ? 

A. I don't recollect ever having seen amotion presented by any one 
in the same way exactly as Mr. I^rell's. 

Hamilton Scott recalled and examined by Judge Jackson. 

Q. You say, Mr. Scott, that you were at Butier court, in 1857 ? Was 
the Clerk there on the first day 7 

A. Yes, sir. And on Tuesday he was not at his post, but was reported 
sick. 

Q. When did you say that the grand jury was discharged ? 
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A. Oa Tueaday evening, late. 

Mr. Bedford recallod and examined by Judge Jackson 

Q. Who was counsel besides Mr, Tyrell, in this Berrv 1 1 GnfBo case ? 

A. I think Mr. Wasson had managed the case principally until after 
the verdict of the jury. My recollection is that he was the active 
attorney during the progress of the trial. 

Q. Was Mr. Tyrell an attorney in the case at all ? 

A. Yes, sir. I think he was an attorney in the cise He acted in 
that capacity. 

Mr. J. G, Ruff recalled and examined by Judge Jackson. 

Q. You aay you were on the grand jury, May term, 1857 ? 

A. No, air. I was not at the May term. I was there at the November 
term, 1857, and also at the May term, 1858. 

Q. Well, at the November term, 1857, was the Clerk there the first 
day? 

A, He was there every time I passed in and outt 

Q. Did the grand jurors, or a portion of them, after they were dis- 
charged at the November term, A. D, 1857, in Butler county, remain 
some two or three days ; and did they then say that they would put me 
(the Judge) in Black river; and did you say that you would, for one ? 

The managers objected to this question, alleging that its design was 
evidently to contradict the statement of Mr, Phelwi upon an irrelevant 
point in his testimony, and which the respondent himself had drawn 
out upon the cross-examination. 

Judge Jackson persisted in asking an answer to the question. He 
contended that Mr. Phelan had made a statement against him for effect 
which he had a right to disprove by this witness if he saw proper. 

The question for the action of the Court then being, shall the 
respondent be permitted to ask the question? the vote stood as 
follows : 

Ates— Messrs. Churcliill, Fox, Gullett, Hsrrie, Hedgpeth, Horner, MuIIvaine, 
Morris, Newland, Pcjton, Robinson, Seott, and Wtlsoc— 13. 

Noes— Messrs. Brown, Byrne, Fraaier, Gtoodlett, Halliburlon, Hyer, MeFar- 
land, MoPerran, O'Neil, Paraons, Bains, Eiohardson, and Vernon— ]3. 

Absent — Mr. Johuaoii. 

Absent on leave — Messrs. Coleman, Thompson, 'Wood, and Wright. 

Excused from uoiinj— Messrs. Jones and Watkins. 

_ There being an equal number of the Senators present voting affirma- 
tively and negatively on the question, the President of the Senate was 
called to the chair to give the casting vote, (the chair having been filled 
during the ballot by Senator Richardson, President pro (em.) Upon 
taking his seat, the President asked the Senators to show him what au- 
thority he had for voting in such a case. This gave rise to a spirited 
discussion, which lasted till the hour of adjournment, and at ±he con- 
clusion of which the President announced that he had no authority to 
vote in such a case ; and hence that the proposition was lost for want 
of a plurality. 
Thereupon, on motion of Senator Wii.sok, the Court adjourned. 
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EIGHTH DAY. 

Tuesday, June 14, 1850. 
The Court met pursuant to adjournment, and was opened by proela- 



TESTIMOJTT OF BENJAMIN TIIOBSBEHG. 

Besjamis Thorkbeko called and examined by Mr. Knott 
Q. Whei'e do you live ? 
A. In Bollinger county. 

Q. Please state if you were at the town of Bloomfield, in Stoddard 
county, during the trial of Sarah Buckner, on a charge of murder. 

A. I was there and in the court house a part of the time, I was in 
after the wilnessea were examiaed, and Mr, Davis was spealcing. 

Q. State, if you please, what occurred while Mr, Davis was spealting — 
whether he was interrupted, and by whom. 

A. While Mr. Davis was speaking of the evidence of Mr. Grimaley, 
Judge Jackson stopped him, and told him he should not allude to 
Grimsley's evidence, — that it was withdrawn from the jury. 
Mr. KsoTT. You can take the witness. 

JunoB Jacksok. I don't want him, andaeverdid want him. Hoean 
stand aside. I will, however, ask one question: Ave jou sure I told 
him that all of Grimsley's testimony was withdrawn from the juiy ? 
A. I didn't understand it that way. 

[A di.seussion as to the manner in which the cause should proceed, 
growing out of the absence and sickness of several witnesses, hero oc- 
cupied some time, during which, at the su^eetion of Senator Parsons,] 
Mr. PnELiN was recalled, and examined as tbilowa: 
Senator Parsons. It was at my suggestion, Mr, Phelan, that you 
have been recalled, that I might have a more definite understanding of 
some points of your testimony. I will now request you to state what 
the substance was of Grimsley's testimony in this Buckner trial. I do 
not want the legal effect of it, but the substance of the testimony itself. 
A. My answer must be very indefinite. His testimony was in regard 
to a conversation had with Sarah Buckner, tlie defendant, in which she 
was stated to have made certain admissions. 
Q, What was that conversation, and what were those admissions ? 
A. As far aa he was allowed to testify, it was concerning connections 
had with her prior to the trial The general effect was antagonistic to 
Mrs. Buckner. » 

Q. That is the legal effect of the testimony ; we want the substance. 
A. I confess I am unable to say what it was. I am unable to give any- 
thing like the substance of this testimony. The impression was on ray 
mind vivid enough at the time 
Mr. Hahdin. Who wrote out this testimony ? 
A. Judge Jackson, I think. 
Q. Did you examine it after it was written out ? 
A. I believe I did, and I think it was about the same in substance 
that the witness stated when on the stand. I don't remember any ma- 
terial deviation. This was the testimony incorporated in the bill of ex- 
ceptions. 
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defendant's counsel, I know that we relivTn^nriv, . ! "^"^ **^ ''^^ 
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A. Yes, sir. Mr. Davis 
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A. That^was the ^^^^S^^^^^H ZS'Sl S^^, 
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Q. Did the Judge afterwards insist that this testimony should be in- 
corporated in the bill of exceptions ? J V .1. WH^f^v 

A Yes sir The testiniony, as onginally prepared by the bill ot ex- 
ceptions, embraced simply the evidence of the only other witness, and 
he refused to sign it until the testimony of Grimsley was added. 
O Was there any regular motion made to withdraw the last witness T 
A It was a motion made oraUy during the progress of the triaL_ 
q: Was there any exception taken by either party to the exclusion of 
this testimony ? 
A I cannot remember that there was. , „ ^ i, 

Q. And you say the whole of it was withdrawn, and that there was no 
crosa-exaraination whatever? 

a Did'/o" aak an instruction to teU the jurors that they were not to 
consider any portion of Grimsley's statements ? 
A We did not, that I recollect. 

TThe witness here repeated what he had before stated concerning the 
whole trial, some of the Senators not having beard his previous state- 

""m^Lott. ■ Why didn't you object when the Circuit Attorney made 
the motion to withdraw the testimony of Grimsley? _ 

A Because I knew when the Judge ever made a decision it was final , 
andl didn't want that testimony to remain as a part of the evidence m 
the cause. , , , , 

Judge Jacksos. Could you not have excepted, and had your excep- 
tion entered of record? 

A. I suppose it could have been done. 

Dasiel El-PS recalled and examined by Judge Js^Jteon 

Q. Are you acquainted with the handwriting of Jacob G, Blount? 



Q From yom-Tuowledge of his handwriting, would you say that was 
his siimature ? (showing to the witness the paper signed by Mr. Blount, 
and r^uesting the appointment of a Deputy UerkJ 

A. I think not It don't imitate it. It don t look to me that it is his 

^"^^^"S'^^TS Did vou ever see him write his name when he was so 



nanuwnwT. 

Mr. IIarm». Did you ever see mm wnw ^<:,i. 
drunk that he had to be held up for the purpose ? 

SE^ToJ'lnwhatrespectisitdifl-erent? Isit better? Isitworse? 
Is H smoother ?^^^ writing is not so good as Mr. Blount usually does. 
This handwrit^ is different. It is a more open handwrite. He writes a 
running hand, and this is more open-like. 

TESTIMONY Ol" SOLOMON G. KITCEEN. 

SoLOMOK G. KiTCKEB Called and examined by Mr. Knott 

Q. Mr. Kitchen, please state where you reside, and what is your occu- 

^*a!"i live in Stoddard county, Missouri, and have been practicing law 



Q.' Were you present when the grand jury was charged ? 

q! You wTli please go on and state the substance of that charge, and 
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particufarly anything in reference to an alleged offense said to have been 
committed by a lawyer, to which the eipecial attenlion of the arand iurv 
was directed. = ■' ■' 

■> ^u V°i'*'^"n "?^^^^^^ to state the entire charge. In the course of 
It the Judge aUnded to some offense which he said had been committed 
by a citizen of that county, a lawyer. He said this lawyer bad some busi- 
ness here m JefferBon City; he didn't know what it was, 'and didn't 
know whether the individual himself knew what it was : that while here 
he had procured from an office plate of certain swamp lands; that he 
had received from the county for tbis $100 or $170, which he had no 
nght to receive; and that suet an offense was punishable by imprison- 
ment in the penitentiary, because it was receiving money under false 
pretenses. He also spoke of courts at some length, and their accounta- 
bility lor oflicial acts. He said that some Judges, the Judge of the Cir- 
c^t Urart and Justices of the Peace, were exempt from indictment for 
official acts; but that the Counter Court was of a different nature, and 
when it transcended its powers, it ought to be indicted. He said ^at if 
the County Court had paid this money to this individual without anir 
legal authority for so doing, the person composing that court should be 
Z.Ha { 1- , "^rJ^^ P^""^"^ *\** ^^ '^'"^ '" ^'« ^^'ty and obtained a 
^! t^- / of the swamp lands. For this list I paid the Secretary of ' 
btate po for clei-k hue, and I paid my expenses. I was here some time 
on tins buEmess For this service the County Court struck a warrant for 
t ,' . the town knew that I was the individual alluded to The 
whole transaction was well known. Judge Eaker was then the only 
Judge of the County Court ■' 

Q, In this chaTge,_ in speaking about the lawyer who bad committed 
thw offense, did he mdicate any means of ascertaining who the person 

.\^^,l^^'^^'^^,^?^^^^^^(^^^k'aomceB,nd to the Treasurer, say 
mg that they could find information at either office. 

Q. TV hat was the manner of the Judge in delivering this char™ ? 

A. From app^r^ces, he seemed angry or exulting, one of the two— 
I was unable to decide which. He threw up his hanfs, gesticulated with 
some energy, and spoke in a declaiming style. I was in the couvt ho.,«« 
at the time and paiS marked attention ^ wasinine courthouse 

Q. Do you practice in the Ripley Circuit Court' 

A. I lM,ve practiced there some from the time the new circuit was 
organized. I think I was there at court once or twice beforT I have 
practiMd there all the time for the last three years 

Q. Were you a member of the Senate when this new ckcuit was 

organized? i.'ii.uii. naa 

A. Yes, sij", I was. 

Q. Were you at Eipley court in the fall of 1857, and in AprU, 1858 ? 

„. '^.r%U''-S connected in any manner with the case of James Moore 
w. John Eldridge, administrator of the estate of Parker 7 
„1^;t^'iTf"'' .\™^''ttorney forMr. Moore, I believe Moore wae 
plamtiff, though I can't speak positively as to that The suit was about 
a note, and in it was involved an investigation about a copartnershio 
betweenMooreand Parker The suit wal between the adLin?strIto? 
ot Parker, Mr. Bldndge, and Moore. 

Q. Do you know anything about a bill of exceptions in that case ? 

A. Yes, sir. I drew it up. 

Q. Who was the counsel on the other side? 

A. Mr. Phelan. He looked at my bill of exceptions ; and we agreed 
upon the testimony. I]ie Judge refused to sign unles^ it appeared In 
the evidence that one of the witnesses, a Mr. Eittrell, had stated a cer- 
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Wnfact which I contended that he had not stated. Mr. Kittrell was 
called on to settle the dispute, and when called io, he said that he had 
not stated, in giving in his testimony, the fact in qusstion; that be had 
not made such a statement The Judge, notwithstanding this, said he 
would include the statement in brackets ; and I think he interlined it, 
and I believe he did make a scrawl around it. 

Q. What was the Judge's demeanor towards couneel at tbis time ? 

A. Towards some, it was kind ; towards others, it was ahtupt. 

Q. Can you specify who it was he treated kindly ? 

A. He seemed to treat the attorney of Mr. Eldridge very kindly. 
Towards myself, his demeanor was different^ 

Q, What was your demeanor towards him ? 

A. I was as mild as I could be. 

Q. Did you hear Kittrell testilying in this case at the time of the trial ? 

A. Yes, sir. 

Q. Had he made such a statement as the Judge wished to make a 
part of the testimony in the bOl of exceptions ? 

A. No, sir, he bad not. He interlined the bill himself. 

Q. Were there any other witnesses in the case besides Kittrell? 

A. I am not sure whether Kittrell was the only witness or not— I 
don'trecollect; but I believe Kittrell knew more about the things in 
controversy than any other witness. 

Q. Were you at Bipley Circuit Court in April, 1858, pending the trial 
of William Kinsey for grand larceny? 

A, Yes. I assisted in the defense of Kinsey, at that court. There 
were four or five attorneys on Ihe side of the defense. I can now men- 
tion Mr. Fox and Mr. Tyrell as having been thus engaged. I am not 
sure whether Mr, Bedford was engaged in it or not. 

Q. State if you please whether any difficulty occurred during the trial 
of this case in regard to taking down the testimony. 

A. About the time we made an arrangement to take down the testi- 



mony— 

Q. Why did you want the testimony taken ? 

A. We wanted to have it taken down as it was delivered. We had had 
a good deal of trouble to get a verdict in the case, and it was not unusual 
to have unpleasant difficulties as to what the testimony was in cases. 
When the first witness came on to be examined, some one spoke to 
l>im and told him not to be too fast, but to make his statement so as to 
give time to have it written down. The Judge remarked that the wit- 
ness was not put there for the lawyers to reduce his testimony to 
writing, but to give evidence for the court aad jury. After the testi- 
mony had been gone through with, he then remarked that it could be 
reduced to writing, if the attorneys saw proper to do so, 

Q. Had there been a previous trial of the same case ? 

A. I don't know now whether there had been or not, 

Q, What was Judge Jackson's demeanor to the couBpel during this 
trial? 

A. I thought it quite rude to some. Mr, Fox was stopped in the 
course of his argument once or twice, I think; I don't recollect the 
cause. He was making some Olustration when the Judge interrupted 
him, and they had some words ; after which he was proceeding to argue 
his case, when the Judge ordered him to take his seat, 

Q. Did you observe any other manifestation of harshness then ? 

A. Not that I recollect, at this trial. 

Q. Were you at the October term, 1857, of the Eipley Circuit Court ? 

A, I w 
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c.noB,n,om.c.u,.i„„iiehl,owM int«r.rted ThfT.lf i ..T'" 



«n Jl(;V y'^'^!\'' '^^ »Jial term any transaction betl 

A I.theiatthatterm or ,„n,e other of the ,ame 
- bo poBlive a, to the tim«_Mr. Fox had Hied an «„„„ ^ 
— .on in BoiMe cause m which he was interested Tt.7 t7^ """ 



auv^icea up very near to where the Judife was sittinir n^nV «„T,V u 
Q. Was this in open court ? 

thf tilr If ,llr„rtho'alo"o?sr" '- "• ™"' ■>»• •' 

Q. What was Mr. Fox doing? 

A. I don't recollect. Ho wasn't addressing the court. The case in 
"'™e 'ke paper had jiut been called °'"'' "^ 

1. Yi7sS°° " ''°'''" °""'' "°"'' •''J' '•"». *■ J'' 1858 ? 
«.■ W,;e yon in conrt during the trial ot Oibson «. Dunn ? 
O mri™°,"i. ','','' ■""• "" '"' °t""^. "J in after dinner 

Dunn Mr° Fot aSt? SinbT^ieToi*;'- ''It?' '■"■T" '" 

- PM^n ™ !, J J " bench took off hi. hit, and remarked that M? 
fxoonrf S„r ,h «■"»■«•■. "<! r"" •» MdloMTswor, or would ta 

aSfwJuS teh.5S'.™:°"';°«,°"''"' "■"'■ H.'n„tified hS 

fo'on''';i£i'^''"|r?"'«^^^ 

Sa-k-'iV'Xp fJorhS'eh:^^ " '- "'-"^' ~ *""''"- 

Q. Do you practice at Dunklin Ci'rcmt Coiart ? 

A. ies, sir, sometimes. 

4t"'pKk%;aTg»A'rM2Sr', "-"'-""'"■' 

A- wu ' ^u^- ^ '^^ f'"' defendant. 
li What became of that case? 

&n;£5T.';f&srii;i'-zl=s4i\^^^^^^^ 
rcTrsiSrir.?""'' -^ ' ""™^' E-i-Sre 

whte"?'hras'.°sC.K''s'it'f " ™ "' '^—' °' "™«' " •« 

So4t or'Bomng» c«„T *° •«"•""' "»' "• =— •'«"'■»«» •« »a» 
Q. Why? ^' 

a.^4=r*r;.r.:?t.™ ^s." ""- «°'"^ <>' '—". 

inloiS^r£nlt-'to''leSStr™-°'' '= *-" "' ^»-'' 

g»J5r;,S;"yL'™^Te 
^aSk orji'',"'''' ■»°*' ,'» S«t from Dunklin to pZil?h„"i 

_, Q. Where do tlie witnesses in that case reside? 
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A 1 think their only witness lives in Kennett. Mr. Walker is the 
agent of the company, and _perhaps the ocly witness of the company. 
Counsel for the companyia Mr. W^ker, and, I believe Mr. Arthur. He 
was then staying at Bloomfield. There was a Mr. Richardson m the 
case, but I don't think he was there at the time it was moved. 
Q. Were you counsel in the case of Smith us. Cude Y 
A Yes sir. That cose was also sent to Pemiscot county, 
Q. Was anything said in relation to the inconvenience that would 
result from sending the case there? , ^. ■ ■ , j 

A Yes, sir Mr Phelan and I were present, and we both insisted on 
the case going to Soott or Bollinger county. We stated our reasons, so 
for as the court would hear them; that we couldn't attend there, because 
the court in that county conflicted with the courts m our own circuit, 
and the difficulty of access, also. Defendants counsel urged very 
strondy that they couldn't attend there, on account of the swamp, and 
because they would bave to be at another court at the same tune. JSone 
of us are in the habit of attending court in Pemiscot county, except 
Mr. Bedford, who has perhaps gone there occasionally. 
Q. Was the court apprised of these facts? 
A. Yes, sir. I can say that he was well apprised of them. 
Q. Were you at the Circuit Court in Stoddard county, at the Novem- 
ber term, 1858? 

A. Yes, sir. I was there. 

Q Were you connected with the case of Berry vs. Griffie ? 
A. I didn t appear in the case, though I was spoken to. 1 was in 
court part of the time only during the trial. 

Q. Well, Mr. Kitchen, I will now ask you to state, as succinctly as you 
can the facts withinyour knowledge in conneoUon with the writof man- 
damus vs. Jonas Eaker, made returnable to the May term of tins court / 
A Yes, sir I saw the writ of mandamus against Judge Eaker. it 
was concerning « road. When the Cflfiewas called by the court,_Iwas 
in and suggested that the writ had not been served. I made this sug- 
gestion as the friend of the court He appeared to get excited, and said 
that he didn't want my friendship. I replied that he wanted mine 
about as bad as I wanted his. About that Ume Mr. Phelan came in, 
and we had some discussion about the matter. I wanted to prevail upon 
him to look at the writ himself. I was assured he must see there was 
no service. Not being able to accomplish anything, I left Mr, Chelan 
and him contending about the matter, and directly he ordered Mr. Phelan 
to sit down. He then went on to say it was a kind of proceeding in 
which parties could not appear by attorney. He said a good many 
things, which I couldn't attempt to repeat, and appeared to be exciwd 
and angry. 

0„ What did he do witli the case? , , ^ .^ 

A He ordered an attachment, after making some remarks about its 
bein" a matter between the two courts. After the att^hment was 
issuMl Mr Eaker was arrested and kept in the custody of the JJeputy 
Sheriff about half an hour, or perhaps an hour. The Judge then or- 
dered the Sheriff to bring him into court, and after this was done, he re- 
marked that, if he was not in contempt, be was ignorant of his duty. Mr. 
Eaker told him he didn't intend any contempt of court. Alter talking 
a while about it, the Judge told him he could come in ttie next morning 
and answer upon the copy of the writ with which he was served and 
he was then released- He made the return the next morning, I bebeve. * 
Q, Do you know what return he made of the copy ? ■ ^ 

A I do not- I never saw it afterwards, . ■'^ 

q. Were you at the November term, 1857, of the Stoddard Circuit ,_^ 
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Court, at the time Sarah Buckner was tried on an indictment for 
murder ? 

A. I was not there at the time of the trial After the verdict, the 
court was adjourned to some time in December. I was present when 
the bill of exceptions was presented to tlie court for signature. 

Q. Please state what occurred between the court and attorneys in re- 
gard to that bill of exceptions. 

A. The Judge said he would not sign the bill unless it was made to 
cont-ain the testimony of a. witness that Mr. Phelan contended was ex- 
cluded. Mr. Phelan said the evidence was not commented on by attor- 
neys in the argument of the case; that it ought to to have been exclud- 
ed, and that it certainly was excluded. Whether the Judge made any 
reply I do not know. He took an opposite ground, and refused to sign 
the bill of exceptions until it was made to conform to his represen- 
tations of the facts. 

Sekator Pabsoss. At the time the Judge delivered his charge to the 
grand jury of Stoddard county, at the November terra, A. D. 1858, had 
there been, or was there then, any unfriendly feeling between you and 
the Judge? 

A. There had been for some time — for over a year. 



Q. Mr. Kitchen, you said that in my charge to the grand jury I was 
angry — about that county warrant, I mean? 

A. Yes, sir, it seemed to me you were either angry or exulting. 

Q. How did it seem so? What cause had you to think so? 

A, It seemed to me that such was the case, itoia the flush in your face, 
and your throwing up your hands. 

Q. Don't I gesticulate always in every charge, more or less ? 

A. I believe you generally gesticulate some. 

Q. Don't I speak with more energy at some times than at others? and 
can't I do that without being angry ? 

A. I have seen you speak with more zeal upon some occasions than 
upon others. 

Q. Did you not hear me, at the August term of the Stoddard court, 
charge the ^randjury? 

A. Yes, sir; I believe so. 

Q. Did I not then single out a particular offense, and comment at 
length upon it? character and the punishment connected with it? 

A. Yes, sir; I— 

Q. Did I not gesticulate then? and did I not go into the particular 
points likely to be presented in a certain case? and did I do anything 
more, or was I more excited or angry, in this warrant matter? Did I 
even do as much gesticulating, or was my face as m.uch flushed then, as 
when I was charging the grand jury in the Davis case? 

A. In the Davis case you commented at length upon eircuiflstantial 
evidence ; and that was a special term of the court, held for a special 
purpose. 

Q. Did I as pointedly speak about the warrant matter as I did then? 
Did I not tell them that it was their duiy to indict if the facts were as I 
had understood them to b« ? 

A. I don't know that you made any particular reservation on that 

Q. Did I state how I understood them to be ? 

A. You said you had reason to believe that the individual referred to 
had procured the plats without any proper authority, and had received 
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fl70 forpretended sei-viees to the county, while he was traneacting hia 
own business, which was obtEdning money under false pretenses 

Q. Did I not state that he had gone to Jefierson City on his own busi- 
ness, or on buBiness for Dunklin county, and that he had not cone on 
business for that county? 

A. What 1 heard on that subject was, that you didn't know what my 
business was here, and you said, " I don't know whether he knows him- 

Q, Who employed you to come here and get those plats ? 

A. There had been an order for a sale of the swamp lands belonging 
to that county, and it was necessary to have a certified list of the swamp 
lands patented, A number of citizens of the county had farms made on 
these lands, and the whole business was in such a condition that it re- 
quired some man acquainted with it to come up here and attend to it 

^^1^-j """^ '*' "'^'' """''^ I'^y ""^ ™y expenses and for my time. 

<4. Did you not mtend to come up here anyhow, on business for Dunk- 
lin county ? 

n' }J!^^^ ^^'^^ ^ "^* ^°^°S *** '""^ '^^ ^'^"'^ business for that county. 

Q. What was the amount of the warrant you received ? 

A. One hundred and seventy-seTen dollars, 

Q. Hadn't you and Pbelan been attorneys for. Dunklin county? and 
wasn t this warrant issued to you jointly ? 

■Bi^ic ^* 'Z^' "^^ ^** *''"'' ^* would attend to my business at Poplar 
BIuH, and in consideration of this, the warrant was issued to us jointly 

Q. Were you not partners in the Dunklin county swamp land busi- 
ness ? '^ 

A. We were. Mr. Eaker said that he wished one of us to come up— 
that he didn't care which one it was ; and by agreement I came. 

Q. Was there any order made by the County Court before you came? 

A. Not that I know of. I procured them on my own name 

Q. Did you get plats for yourself? 

A. I did not get any pktts. I got certified lists of the county. 
ih T^^' ^^^ ^°" ^°*' "^^"^ ^for^ any order was made for procuring 

A. I think it was a week or so after the order was made. I had re- 
ceived them before I drew the warrant. 

Q. Well, now with regard to this Eldridge and Moore matter. What 
did you say that suit was about? 

A. About a note involved in some copartnership transactions between 
Moore and Parker, whose estate Eldridge was administering. 

1^ You Bay there was a difference in regard to the testimony of Kit- 
trell, as to whether he had stated anything about a certain erasure or 
blot upon an instrument which was a part of the evidence in the cause ? 

A. Yes, sir. 

Q. Well, now, as to Kittrell, after he came in and said that the instru- 
ment was just as he had always seen it^ wasn't it necessary to show that 
Jact in the bill of exceptions ? Wasn't the paper in testjmoijy before the 

A. Yes, sir; it was. 

Q, Well, then, wasn't it necessary in making up the testimony for a 
biJl of exceptions that the fact of this erasure, which was a matter of in- 
spection by the jury and a matter of evidence, should go into the hill? 

Mr. Knott objected to tha question. 

Judge Jackson reduced it to writing, as follows ; 

ih?'™ '' ""* f^'^f^^ ^/m*k-;^ V"' '''" "/ e't^^Pti""^. "'■ i" the eviden™, for 
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The question was decided improper by tie following vote: 

c ■*,!^?'^'"^- Harris, Hedgpeth, Jonee, Morris, Ncwland, Peyton, EabinEon, 
Scott, WilBon, and Wood— 10, ' j r ■' , 

KoBS-Mesars. Brown, Byrne, Churchill, Pox, Fra^ier, Goodlett, Gullett, Hal- 
liburton, Horner, Hyer, MoFarland, McPerrao, Molivaine, O'Neil, PaVsocs, 
Bams, KiehardEon, ThompBon, Vernon, and Watkins— 20, 

Absent — Mr. Johnson. 

Ab»ent on feow— Mesara. Coleman and Wright. 

The cross-examination then proceeded. 
Q. Why was it put in brackets 7 

A. When Mr, KittreU came in he said that he had not made any state- 
ment when upon the witness stand; you stated that you would make 
the fact show in the evidence, anyhow. I didn't hear any reason for 
puttmg it in brackets. 

Q. Waa not that instrument of writing copied into the bill, and would 
the erasure appear on the copy? 

V J.**'';-"'^"''*.* °^i^^*d to this question as argumentatiTe, and after some 
little discussion it waa waived.] 

Q. In this Kinsey case you say the attorneys wished to ta,ke down the 
testimony, and that I told them the witness had not been brought there 
for that purpose. Now, if that was my first statement, did I not then go 
on and say that they could let the witness make his statement of any 
particular fact— that when he was through the attorneys should have 
ample time to take it down ? 

A. After the State got through, you told us we might take down the 
testimony if we wished. I don't remember that you made any proposi- 
tion such as yoa describa 

Q, Did jou ask for more time to take down the testimony ? 

A. If I did not, some one else did, and you replied at first as I have 
before stated. After the witness was through, I think, perhaps you said, 

now you can reduce it to writing, if you want to." 

Q. Well, wasn't the testimony written down? 
_ A. Mr. Tyrell had reduced as much of it to writing as he could, though 
it was not taken down as fully as we wished it. 

Q. Don't you recollect that I said that the general practice of makinc 
witnesses repeat the words of their statements slowly, so as to have 
them written down, was embarrassing, and that the better way was to 
let the witness proceed to the conclusion of his statement, ajid then 
stop him until it was written out? 

A. I don't rMoliect that you said anything about the general practice. 
or about the effect of taking down the testimony of a witness. 

Q. You state that my conduct on this occasion was harsh to Mr Fox. 
What was it that was harsh ? What waa he saying at the time to pro- 
voke harshness on my part ? 

V "2.^1"^ making his speech, and you stopped him. He proceeded 
ft little tuither, and you stopped him again, and ordered hin*. to sit 

_ Q. Wasn't he making an assertion then that the court was using its 
influence to bring about a conyiction ? 

A. I don't recollect what it was he was saying. 
_ Q. When i stopped him, didn't he claim a credit on his time for the 
interruption, saying that he should extend over his time on account of 
it ? and the second time when I spoke to him, didn't he sav he was al- 
luding to me ? 

A. I don't recollect anything of the kind. I thought on that occa- 
sion he was mild enough. 

Q. Well, if he was mild enough on that occasion, how is he on others ? 
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At the other time, when you say I told him that he lied, or caused his 
client to lie, how did he behave then ? What did you say he was 
doing ? 

A. I stated upon my examination in chief, that when you called hia 
attention to the paper you had been examining, he walked up towards 
where you were sitting, and about that time you eaid that, if he had 
written the paper, he had either lied or caused his client to lie. 

Q, Didn't I tell him that the paper and the affidavit contradicted ona 
another ? 

A. I don't recollect that you did. 

Q. Are you sure I used the word lie ? Wasn't it falsehood, or some 
word less opprobrious than lie t 

A. I am sure you said he had sworn a lie, or made his client do it. 

Q. You state that I had used very rough words, and very harsh words. 
How do you distinguish between rough and harsh terms ? 

A. I aimed to convey the same idea with both words. 

Q. Well, what would you mean by a smooth word ! 

A. T would mean s. word having in its connection a conciliatory 

Q. Did you ever hear me use a sharp word ? 

A. I think I have repeatedly. 

Q. Well, what does it take to make a sharp or 
harsh word? What effect does a sharp word have 
make him jump or shrink ? 

A. If it oomea in anger, it makes me angry, and I am apt to reply 
with words of the same kind. 

Q. How do you think it is about others ? Would it make a similar 
impression upon others, do you think, if you were to use harsh words ? 
How do you tell when a word is sharp ? 

A. In various ways. I tell from gestures, looks, and the connection 
in which they are used. 

Q. Are you not something of a mathematician ? 

A. Not much of a one. 

Q. Did you ever see an angular word, a word with three corners ? 

SsKiTOR Foi. I must remonstrate against this kind of proceeding, 
as a waste of time, capital and dignity. 

JcDOB Jackson. It must he remembered that great latitude is allowed 
on a cross-examination. 

Q. At this Butler case, the Gibson vs. Dunn case, you state that when 
Mr. Pbelan came in after dinner — 

A. No, when you came in. I didn't say anything about Mr. Phelan 
coming in. 

Q. Well, don't you know that I notified him that he was in contempt, 
and that at a proper time he would be called upon to answer ? 

A. You notified him that he was under charges — that he had been 
tampering with the grand jury. He jumped up and said something, 
what it was I am not prepared to state exactly ; I think iti*vas that the 
charge was false, or that it was a lie. Then I think you told him to sit 
down and go on with the case. 

Q. What did he do then ? 

A. He set down and wrote an affidavit charging Mr, Bill Henley with 
divulging the secrets of the grand jury. 

Q. Had he not done this before t 

A. No, sir. I know that he made an affidavit before the Clerk imme- 
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Q. Did I fine him? 

A. I don't think you did. 

Q. Did 1 allow him to go on with his case ? , ^ . . - ,c 

A. You told him he should have an opportunity to defend himselt 
afterwards, and tbat he might then go on with the case. ,. . , 

Q. In these Dunklin county road cases, which party applied tor a 
change of venue ? 

A. I don't know which. 

Q. Where did the plaintiff live ? 

A. The plaintiff was a road company. , „ ,,. -^ , 

Q. Well, then, for whose wse was the suit prosecuted ? W as it not 
for the use of Mr. Clark ? 

A. Mr. Clark was a contractor, I don't know that he was more par- 
tioulai-iy interested than others. 

6 Well, where do the stockholders of that company live t 

A Dunklin county is one; and they live in Pemiscot and iNew 
Madrid, and scattered about over the country there. 

Q Wouldn't it have been as convenient for them tf> have the case— 
those on the east side of the swamp ? Was not Mr. Moore in the road 
case? 

A. I don't recollect. /.• j 

Q. Wouldn't it be as convenient for him to go from Cape Uirardeau 
to attend the trial, as to attend it at Kennetfc ? 

A. He would have about the tame distance. 

Q You say that yourself and Mr. Pbelan told me you wanted the 
case to go to Scott or Bollinger. Now, wasn't there a proposition that 
the case should go to the Cape or to Bollinger, and then Homer 
suggested New Madrid ? and wasn't it because none of these counties 
seemed to suit all parties that I sent the case to Pemiscot? 

A. I have no recollection that such was the case. 

Q. Wasn't Phelan, Walker, and Homer, all on the same side ? and 
wasn't they glad when the case was sent to Pemiscot ? , ' , , 

A. If the others were in the case, Mr. Phelan took the lead, and ho 
was not glad, I am sure. , , 

Q. Well, in this other case. Where does Johnson or Smith Uve I Did 
not the party conducting the suit live in Tennessee ? 

A. I am not prepared to say. If he did live in Tennessee, the most 
convenient county was probably Pemiscot. 

4 Well, we will now go to this mandamus case. When you sugg^ted 
that there was no return, what was my first expression m reply ? 

A. I suggested that there was no service, and asked you to looli at 
the return, and satisfy yourself that there was no legal service. As to 
your first expression after this, I don't recollect what it was ; but 1 
know that after some considerable jowering, you s^d that it w 
an attomey's business, and that it was a matter exclusively betwe 
two courts. » 

Q. Well, who did this jabbering that you speak of? 
A, You did your share. 
Q. What do you call jabbering ? 
A. I presume it is not necessary to give a definition. 
Q, Well, did you appear in the case as an attorney ? Did you do any 
of this jabbering as an attorney ? 
A, I did what I did as Solomon Kitchen. 
Q. Well, what occurred after the jabbering you speak of? 
A I wished you to see how the writ was served, and after somo con- 
siderable contention, you said the case was one in which counsel could 
not appear. 
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himself taJ i!™.?." "'■?'•"'; >■" »■« "-, !■• "lioulil not ke.p it to 
mmseii, but he must come m and make a return to the writ ? 

A. lou said It was a matter between you and him. with whieh an 
attorney should have nothing to do "i, w.ui wmcn an 

pe?r,?to°tt.'e'!t?i',l'°"F'/-'°r"/ ?"' "P™-- that you ap- 
peared in the case as the next friend of the court ? ' t^ 

J 5; ' P?' "n Ih't word "neit friend" of the court. I churned 
KSm'ed't'St';r°'"^'''*°"''*»'*'°"*^^^^^ 

yo?jSh.?S t"" """"°* ""• ' ' '»"™ y"" "'* ' »■>»»' «Bo '" 

A. You may call it as you please. 
co?j ? ° ^""'" """ "' '"''°'' '• <■*' *» »»''» » '""n on the 
hi,^yI™'Snp'ZS"ct'dSio".f " """■ »->P'"P'-»' <« '*«. 

Ar^i-it-tiT-STSL-^e*':^^^^^^^^^^^ 

,^v P **' ^"■j ^* ■"*^.® ^'■^'''S ^ ^^»" l^at tl»ere was no service of tKe 
writ of mandamus. You had just called the case, 

«. l)id you e^nter an appearance for Mr. Eaker? 

A. You said I shouldn't do it. You said I had nothing to do with 
the matter; that it was a wculiar kind nf = no^.^. tu.i ^ , 

n' ?"j .?"^^ '^'* remark I have repeated, 
rence ? "■' ™''"'' '"''"^ between us before this occur- 

A. Yes, sir, there had been. 

Q. What gave rise to them? 

A. Your treatment of m& 

Q. My treatment in court or out ? In what cases ? 
i„ (i, nnmber of cases. I can name the case of Johnson «, Sues. ■ 

™j oTl™"™'' '" "' "" " ■'»'■'"-' "■<' "'"""• "".n a g~d 
hart feel'SsT "' ''°''°'°° "■' "'•''"'••• "'•' ^'■^ I * «° si" '» » 

in ib7™i!„ r ™ entirely upon the mercy of the opposing counsel 
m the matter of preparing the testhnony in that case for a billof e^ 

XXtSSLS, ''°' '""Z"" P~*« in any otherlLSn" 
Alter the testimony was prepared, you wouldn't even look at it until 

oS",Ti*"*e" '■•""•''»■. yon ™"l<ln't decide. 
ikUT i "5S",- "■■'I wouldn't siin the testimony tor you in 

this Johnson and Dickens case, while tie Sther party wa.S-otestii.tiiS 
the lestijiony w,. not correctly set out t and wCuelrS tS tou 
made a good many remarks out of court in regaM to S? e"rsa did'S 
; rurd'n'.'iSittl "'" ' "" ■•«=" '" -S the" .Si™ny"^cottt; 

A. I recollect it as I have stated it. 

y. Well, m court what was the difficulty ' 

A. A part of tlie difficulty was in getting an appeal. 
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Q, Didn't it grow out of joar obstinate maimer of pressing poiuta 
that I had decided against you ? 

A. No, sir. You wouldn't decide when there was a difficulty between 
myself and other counsel as to what the testimony was, and still 
stronger, after we had agreed upon it, yon put things in there that 
didn't belong. The first diflScully was because you wouldn't decide; 
and the second because, after writing out the testimony and agreeing 
upon it with the other counsel, you wouldn't sign the bill till you had 
put things in there that the witnesses said that they had never stated. 

Q. Well, now, don't you think that I was right, or that I thought I 
was right? 

A. My thoughts about that matter were, that you wanted to support 
your judgment with testimony which had not been before the iurv 

Q. Didn't the jury decide the case ? 

A. Yes, sir, 

Q. Were there any instructions given to the jury? 

A. Fo, sir. And jou wouldn't grant a new trial, although the judg- 
ment was against the weight of evidence. The Supreme Court thought 
so too, for tbe judgment was reversed, and the case remandei 

[Judge Jackson here commented at some length upon the facts stated 
by the witness; but aa his remarks were not in the form of questions, 
they are here omitted.] 

Q. Have you any unkind feelings towards me now ? 

A.I have such unkind feelings as are naturally occasioned by wrongs 
done me without cause. Our personal relations are unfViendly. 

Q. Have these feelings not grown out of personal matters that hap- 
pened out of court? 

A. I have heard things out of court which T never paid anypartioular 
attention to. All hard feelings between us have grown out of what I 
considered an erroneous course on your part. 

Q. Have you not expressed yourself as favorable to me aa a Judge ? 
During the fall of 1H55, and the spring of 185fi, during the two first 
rounds on the eireuit, didn't you pass high encomiums on my course ? 

A. Yes, sir. Up to the third round on the circuit, I saw nothing in 
you to censure. 

Q. Well, Mr. Kitchen, don't you urge your views with a good deal 
of zeal ? 

A, Yes, sir, I believe I do, 

Q. Don't you get excited, and when yeu are thwarted, go to extremes ? 

A. When I think I am badly treated, I get excited. I don't think I 
ever went to extremes but once in my Ufa 

Q. Well, Mr. Kitchen, these unpleasant feelings— was it what you 
conceived to be errors on my part ? 

A. I thought it was bad treatment. I thought at some times your 
errors were willful, and sometimes I didn't know. They were so often 
against me, and not against others, that I concluded I was a^iarticular 
object of spite. 

Mr. Knott. Tell us about this Davis case. Was he in custody when 
the Judge charged the grand jury concerning the charge alleged against 

A. Yes, air; he was then under recognizance. The court was espe- 
cialiy called for tbe purpose of trying him, and he was either in jail or 
m custody. 

Mr. HiRDis. In reference to this jnterlineafjon in the bill of excep. 
tions, made by -fudge Jackson in Kittrell's testimony, was there anv- 
thing there to bhow it was not a part of Kittrell's testimony? 

A. Nothing but a scrawl I didn't see the bill afterwards. I took it 
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that the scrawl only showed that the interiineation was not a necessary 
part of the sentence. 

Sesator Wateish. Bid I understand you to say that this was an in- 
terlineation affecting the date of the instrument? 

A. The interlineation was in reference to an obscuration of the date. 

The testimony of Mr. Kitchen was here concluded. 

On motion of Mr. Ksott, and by unanimous consent, it was 



Benjamin Thomberg, Hamilton Scott, A. J. Ruff, and Daniel Epjffi, 
witneBses, were disoharjied under the foregoing rule. 

The managers not being ready to proceed with the case, and having 
announced the fact, 

Sbsator CHUKCHn.i, moved to adjourn till to-morrow morning at 8 
o'clock, which was decided in the negative by the following vote, the 
ayes and noes having been demanded by Senator McFerran ; 

AtBS — Mesera. Brown, Bj-rne, Churohill, Halliburton, Harris, Hedgpeth, Hyer, 
Jones, Mollvaioe, Paraoaa, Peyton, Eains, Eobinson, Soott, and Watkiiia — 15. 

Noes — Masers. Fax, Fraaier, Goodlett, Gullett, Horner, McFariand, McFer- 
ran, Morris, Kewlami, O'Neil, RieiardBOii, Thompson, Veruon, Wilson, and 
Wood— 15. 

Absent — Mr. Johnson. 

Absent on leave — Messrs. Coleman and Wright. 



■which was decided in the negative by the following vote : 

Ates — Messrs. Brown, Bjrne, Harris, MoHvaiue, Parsons, Peyton, Eobinson, 
and Watkina — 8. 

Noes— Mesara. Cliurcliiil, Fox, Frazier, Goodlett, Gullett, Halliburton, HeiJg- 
peth, Horner, Hyer, Jonaa, McFarland, McFerran, Morris, Newland, O'Neil, 
Baina, Richardson, Scott, Tbompaon, Vernon, Wilson, and Wood— 32. 

Absent — Mr. Johnson. 

Absent on leave — Messrs. Coleman and Wright. 

Senator Goodlett then moved to adjourn until the regular hour, 
which was lost. 

On motion of Sesator Watkins, the Court then adjourned until SJ 
o'clock to-morrow morning, by the following vote, the ayes and noes 
being demanded by Senator O'Neil ; 

AtES— Messrs. Brown, Byrne, Churchill, GuUett, Halliburton, Harris, Hedg- 
peth,Hyer, Jones, MoI'vaine, Paraona, Peyton, Rains, Robinaon, Scott, Veraon, 
and Watkina— ir. 

Noes — Messrs. Foi, Frazier, Goodlett, Homer, MoFarlaniJ, McPerran, Mor- 
ris, Newland, O'Neil, Richardson, Thompaon, Wilson, and Wood— 13. 



3. Coleman asd Wright. 
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Wbesesday, June 15, 1859. 

The Court met pursuant to adjournment, and was opened by procla^ 
mation. 
The managers and respondent attended. 

On motion of Mr. HiRDiN, it was 

Ordered, That Eugene Donnelly, epeeial ineESenger appointed la eerva the at- 
tachment against the witneeaes, Davis and others, be required to mate return to 
this Court how he has discharged his dnty under the saniB. 

J. P. Conrand, witness on behalf of the State, was discharged under 
the rule. 

Mr. Eugene Dobsellt stated oraliy in Court the manner in which he 
had served, or attempted to serve, the attachment placed in his hands. 

It appearing that two witnesses for the State, Messrs. Davis and 
Moore, would not probably be in attendance before Thursday_ evening, 
a short discussion ensued as to the manner in which the tiial of the 
cause should proceed. It was finally determined that the managers 
should now offer what documentary evidence they had, and that the 
respondent should thereupon proceed with his opening remarks and 
his evidence, with the understanding that when the absent witnesses 
for the State arrived, they should be examined. 

Mr. HiR»iN, in accordance with the arrangement, offered in evidence 
the following copies of several records, which were read by the Secre- 
tary of the Senate from his dasli : 



in Stoddard county, in the Fifteenth Judicial Circuit of the State of Mis- 
souri, on Monday, the Sth day of August, A. B. eighteen hundrsd and 
fifty-eight, before tie Hon. Alhert Jackson, Judge of the Circuit Courta for 
the circuit aforesaid, which said court was ordered to be held by tie Judge 
thereof, in conformity to law. 
Be it remembered, that on tie 14th day of August, A. D. 1858, at said epeciaJ 
term of said Circuit Court, held in August, 1853, before the Hon. Albert Jack- 
Bon, of said court, among others, the following proceedings mere hadt to wit ; 
The grand jury returns here into oourtthe following bill of indictment, to wit: 

The State of Missouri, "I 

_ _ ,, y.'^^^ Ill 1- Indictmeut for Gaming. 

Orson Bartlett, Albert Jackson, f ° 

Isaac Brand, and David G. Hicks. J 

A True Bill. 
Which said indictment is in words and figures following, to wit ; 
The Stato of Missouri, ) ,„ 
Fifteenth Judicial Circuit, J '*' 

In the Circuit Court of Stoddard county, August term, in the year of our Lord 
one thousand eight hundred and fifty-eight. 
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Thegrand jurors of the State of Missouri, enn.ftnnelp.?»»H ™n^., t^ ■ 

s' V' '•,'r.*''?5 •'",• &' '•■"■5 "«'•« •■? «5S"" i." ;s:s?:f S 

devil, on theiirstday of MaTjuihevearof ourTjnivlnni>fh^,.^.„3 ■ ?» I 

ill £,,.£.",':.,«'%' "St "r""",'}"-"" •-^ th.„b.i wwZ" s 

.tfr£/5^Sffi.rd".r»•. -^d = .%:,£=,:' tr: r "j 
ojT. Vtag, c.ii.d .„d.; «i.p..d, dS-L"2rdiSeS ir iirpSz"r 

pl»jinBg,m„otch.n«. r„jmo„j. .„d ,„p„ij. And m, the ..SKm 
Jjcksm I«,.j Brand .ad Md G. Hlik,, ttm ,,d tli.™. In m.nirrSd ioTrn 
thought, did, in the back room of rhonias Liggot'a groeery bet four Xsaefl of 
whlek, o, good ™g, of the v.lne of fl™ o,n»f egiC lhX2, of tie .EnS 
"f Mtrri. ''""■* ""■ •^"■' °" ■■•"■ "■* "S'^y " "" Sfti 

D. G. HICKS, Ciraffi Atlornsy. 
On the back of which said indictment Is tha following endoraementa, to wit : 

"(10.) State of Mlaaourl »a. Col. 0. Bartlett e(. oJ. Garaintr A Tme itni 
JameaL. Hale, foreman of the grand iurv Witneaaea-Trame. v n^ Ti -ri. 
Uggell. KI.dAng,,tUlh,lfs8 EenlSicnJ^eX'. •''■™"" 

Acdatterward, fo wit, on theiath da v of An mat * n losa „t ii. a i. 

fcrkaol tY'i" PS'"^ °' •■'^ °' "'^'' stiBeC he'-'E 
Ainert Ja-;l£aoa, Judge, the following proceedings were had in uaid cause in court 



Orson Bartlet 



mmg. 



The Circuit Attornej; and the said defendant appears, and the said dofendjini 

&f^;rf„d ttTui t"h ''^'t ''^^. *° '■■'"'■ ^^^"-f "■« ««id indictTen? a^d 
ine matters and thmge therein charged againatlim, he is not euiltv an-l of ^h;. 
he puts himself upou the country for trial, and tie Circuit AHorn^rdoth ?he 

csrdSS:hbiVid''s£etss^.'^^^^^^^^^ 

eha,g»I againat him be bene, dl.aoharged, and go Ih.r.otShoS S^f^ 



daid''i1,''l'b";»t.E"f°i.'?"'' ■'.."'° "'5°" "■«"' » "I '" "■• «>»«t7 of Bt«l- 

.^'srn-.Sin^SgTif'oS' ''^'' i"- ss r.,:farihS.-n.f 

'"^ REUBEN P. OWEN, Clerk. 
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Be it rememberei], that on the S2d day of March, A. D. 1358, was filed in th( 
office of tha Clerk of the Circuit Conrt of Stoddard county, in the State of Mia- 
Houri, the following papers in the ease of Larkin Johnson, and others, airainsl 
Jonaa Eaker, Judge of the Diatriet County Court of Stoddard county, on man- 
damua, which papers are in words and figures following, to-wit: 

To Jonas Baker, Jadge of tU Siatrict Coanty Omrt wilhiit and for the coKiitu oj 
Stoddard ,- 
You 

B^,Jl...„ ..._ ,.,„.„.„,.,«., 

office, in the county of Stoddard, on Monday, the 22d day of March r. 
clock in the forenoon, for a writ of mandamus, touching the proceedings i'n said 
County Court relating to the viewing and marking out the road leading from 
the town of Bloomfield, in said county, to John Kitchen's mill, on Castor riTor. 
HIEAM WASSON, AUome!/f<tr the Pstitionera. 



Toar petitioners respectfully represent, that at the December term of the Dis- 
trict County C!ourt for the county of Stoddard, in the State of Missouri a peti- 
tion, aigned by William L. Kelley, et al., was presented to eaid court, aakint for 
a road to be located, leading from the town of Bloomfield, in said county, to John 
Kitchen s mill on Caator river, in Dock Creek townahip in eaid county ■ that 
after due proceeding had upon said petition, John Kitchen, Robert Hill, and 
Wilham Culbertaon were appointed by said County Court, Commiasionera to 
view and mark out the line of said contemplated road ; that aaid Commis- 
sioners viewed said route, marked out the line of said contemplated road, and 
made report of their doings at the March term thereof, 1858. Your petitionee 
further represents, that at said March term of said court, and before final hear- 
mg had on said report, your petitionera presented to said court a remonstrance 
against the report o?saiJComniis3ione™, signed by ten householders, reaidents 
withm the township through which said contemplated road was to pass aad had 
been marked out by said CoramiBsioners, praying aaid court to reject eaid report 
ot -Baid Commiaaioners, and to dismiss ali proceedings under said petition i and 
further asking aaid court, that if said court did not so reject said report and dis- 
miss said proceedings, to appoint other Commissioners to view and mark out 
said road, m conformity with the law, and locate the same ; which petiljon re- 
port, and remonstrance are now on file in the office of the Clerk of said court 'and 
are made a part of this petition. Your petitionera further represent, that said 
County Court refused either to reject the report of said Commissioners, or dismiss 
the proceedings under eaid petition, or to appoint other Commisaionera to view 
and mark out said road and locate the same, as the law required, and aa Tour 
petitioners prayed; but on the contrary, did pass an order for the opening of 
said road, as located by aaid Commiaaioners. Tour petitioners, therolSire, pW 
your Honor to order a writ of mandamus to issue in conformity with law, df- 
rected to Jonas Eaker, Judge of the District County Court of Stoddard countv 
aforeaaid, returnable at the nejct Circuit Court, to be held within aaid county of 
Stoddard, commanding said Eaker to show cause why a peremptory writ ot man- 
damns should not issue to compel said Judge to appoint said Commiaaioners to 
view and maik out saidroad, as prayed for in the remonstrance presenlsd to said 
County Court by your petitioners, and for such further and other orders as law 
and justLce may reijuire. 

Larkin Johnson, William D. Taylor, Henry E. Sifford, 

J. R. MoLano, Marquis Williams, William H. Hickman, 

T. J. Walker, William G. Lincoln, Daniel B. Miller, 

William Gritfin. 
By their attorney, HIEAM WASSON. 

,^}'^ ?"u''^'? "^"^*''"' "". '!^1'=''^ «'"i »« "S^nt of the plaintiffs, make oath and aay, 
that the foregoing petition, and the matters and things as therein stated are 
true, to the best of my knowledge and belief. ' 
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Subscribed and swum t 



by hia Deputy, John TV. Lkach. 



State of Missouri, 1 
County of Stoddard, J ' 
The State of Misstmri to Jonag Eater, Judge (if the District County CovH 0/ Stod- 
dard county. Greeting .- 
■Whereas, it has been represented to me, Albert Jaeksoa, Judge of the Fifteenth 
Judicial Circuit in the State of Mieseuri, that at the March term of the said Dis- 
trict County Court a remonstrance, signed by ten householders of the township 
through a certain coafemplated road, leading from the town of Bloomfield to 
Kitchen's mill, on Caslor riyer, was presenfed to said Distjioi County Court, 
protesting aeainst the location of said contemplated road, in accordance with the 
provisions of the law in such cases made and provided ; and whereas, it is rep- 
resented that the Judge of said District County Court, refusing to entertain or 
take any steps, or make any order in relation said remonstrance, and left the 
said remonstrants without remedy; These are, therefore, to command you to be 
and appear before the Circuit Court of 8lJ>ddard county on the first day of the 
next tCTm thereof, to be held at the court house in the town of Bloomfield, in 
said county, on the third Monday in May next, to show cause why the relief 
asked in said remonstrance should not be granted. 
Given under my hand, March the 22d, A. D. 1E5R. 

ALBERT JACK80K, Judge. 
On which said writ or instrument of writing the Sheriff of Stoddard county, 
aforesaid, made the following return or endorsement, to wit; 

Served the within writ and summons on the within named Jonas Eaker, on 
the 35th day of March, ISiB, by delivering him a true copy of the same. Served 
in Stoddard county, Missouri. 

JAMES DOWDY, Sheriff, 
by his Deputy, John J. Jackson. 

And afterwards, to wit, on the SOth day of May, A. D. 18SS, at the May term, 
A. D. 1858, of the Circuit Conrt of said county of Stoddard, before the Hon. Al- 
bert Jackson, Judge of said court, the following proceedings mere had in said 
cause in said Circuit Court, to wit : 

Larkin J. Johnson, et al., 1 

Mrsus Ufandainus. 

Jonas Eaker, Judge of the District County Court, j 

Ordered by the court that an attachment issue in this cause against Jonas 
Eaker, returnable immediately. 
Which said writ of attachment is In words and figures following, to wit : 



The Slate of Missouri to the Sheriff of Stoddard counti/, Greeting : ^ 

We command you to take the body of Jonas Ealter, if he be found in your 
county, and him safely keep, so that you have his body before our Honorable 
Circuit Court, now in session, at the court honse in the town ef Bloomfield, in 
and for the county aforesaid, then and there to answer for a contempt ; and also 
to show cause why he does not make answer to a writ of mandamus, issued from 
this court, in favor of Larbin J. Johnson and others, against Jonas Eaker, Judge 
otthe District County Courtof Stoddard county ; and that you certify to our said 
court how you execute this writ; and have you then and there this writ. 

— Witness, Reuben P. Owen, Clerk of said Circuit Court, with the seal 
|L.S.}thereof hereunto affised, at office in Bloomfield, this 20th day of May, A. 

"~*' REUBEN P. OWEN, Clcrla. 
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JAMBS DOWDY, Sheriff, 
by his Deputy, John J. JiciaoN 



''"s^fssrsLS^T" ""•'■ ■'"* ••"*« ««"" '■••»* "«" ./ «"^ 

take Buy atepa, or make anv or^er i^^^ff ^paa'y .Court refused to eutertain, or 
aid reu;.nSnt.wTt"MS.5, Tl,., J ,7' ,'<"»»*a.ie., and leB the 

..ked i. .aid remoaetraae. .Ciy„;; £%'& " ""' '"" -»' "-e relief 
trwen under my baud, Mareh the 22d, A. D. 1868. 

ALBERT JACKSON, Judge. 
mS,"o'« r""»"' »' """■& tiled .. afereeaid, 1. 0,. fou.,,., „j„^. 

oftT.Tz;s™SyrSfs"iit'i,"t;r.rd%^.'E^ 

" S::'.'.':! ".'■?'-■ »P" >■'». -d Jeeltoe°.ri!>"e' Sr SL*:.'""'^ "■ ' 



May 2lat, 1868. 



JONAS EAKEE, 



JMje 0/ the District County Com 

■-'- la teatimony whereof, I have herennlo siffned mv nam^ n-fl ,ni j .1. 
j L.S. Uea! of said C reu t Court, at office in mr.nr.TfiIVj ^ , ^ "?'' ""^ed the 
' ^ ' said, this 22d day of jlnu "y! a! D 185^ '''^' """"^^ *""* State afore- 
EEUBEN P. OWES, ClerJc. 

THE STATE or MISSOURI VS. JOHN K. MAIM. 

.ourl, the following pSer. la the e„e of ?£ b! , f"?,'?' '" "" "'"' '' "'•' 
Mala, ,h,-eh paref,'.,? la ™d, a™Sg™ MWi ."J.'iS'S" -■"" "*» =■ 

'" '"SZ'ti^SSif"""- ""' " «• '':'—'• ««' «'-■< » m 

ofSi&.i^ijsnrfssjis'K^j/'ESSfiirss 
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of 8ioad„a, i. 11. 8t.t. of Mi,...ri. Th.t 0. o, .bo.i <J. "i a«7 »"™- 

slf.UVpr;'s'l:"»t^'Ssas7i'S 
as~'i;..i?.s.Jo"w. iib,riy .. .f»...ia. TLi ij', I'.-p-'w °»;xJ 

r: \,._:_. 1 ■t^.i.n hi vniir tiptitioner, your petitioner held m poaaesBion oy 

■thereof That said restraint 18 lUegflJii 



reason ot a oontraetmadewitlittioownBrtliereoi. inaisaiur«^a.n. ., ...-s--- 
that the said magistrate who made tlie said ivarrant, by jirtue ot wbieh your pet 
tioner isrestrain^dof his lilierty, did not atany time bolbre oomm tting your peti 
i-^^eritsroVMaid talietheeKemination of yout pet tionor.in i^latiou totheoflense 
Xiiedi, '"Sid by law's when /oo, istltiener'aeh^^ 
«a?eSe.l"n ISlon thereto, sold m.gi.t'rate retused to hear the same, and told 
your petitioner that what your petitioner oouid say would m.h, ""diOetenoe 

s*r»d.»°»"«°"^^^^^ 

petitioner humbly prays that year honor will inquire respecting said restraint, 
Jud your politlonor a. in duty bound will over pray, t,. ^^^^^ ^ ^^^^ 

7ohn E Main, petitioner above named, makes oath that the above petition 
Jl°a. m..r.'.Ereln are true to th, best ol hi. k«'-»'«,V,;J''£»i„K. 

Suh„rib.d and sworn to betor.tbe undersigned. Clerk of th. fflrouit Court .1 
BlodJard county, Missouri, this ith day ol J^J'jIjjMm.^^^j^.^ ^^^^^^ 

By Vis W. Hint, nspult/ Clirk, 



Th, Stat, 0/ JBasoiiri lo th, Co-staSIe •/ Xfhtitid I'ot...».> ami tU ixysr of 
tM jiil of said county of Stoddard, GrMtmg, 

JiT.rth':=y'?fffikt;:SSpijr^"?^^ 

SStSttC'ddhfoo^uSy'SaidregeltLTilS^^^^^^ 

rfSiffhSteidofSWdid^^^^^^^^^^ 

Sy.:"tX'ASJifl SSI thare safely keep until he shall 

state of Miasouri, 1 „ » jty the Habeas Corpus Act." 
County of Stoddard,} 
ThB StaU Of Mkm,ri to John J. Jack.cn, Deputy BUriff «/ Stoddard c^nty, 

You are bereTiv commanded that tha body of John B. Ma™, under your cus 
):ou are jiHicu, w „n>ipp -Bfe a,iid secure coudoct, together with the day 

E-3Sa,s^iby!stji^po^»SfSS 

k?jtVrol,X:f..2='SXtTdVSTe'rSftil-St'.fyC 
■Witnt 



'tt'orA^t£.T;;tStrde"a;d''=efbTis°cS;,';;;5 

S'lS Si in the county of Stoddard, a copy of which 1, h.reto aniiea. 
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filed. That I have not in my posseasion, and never had, any certified Bxamina- 
tion of said John R. Maia, in relation to tho offense etoted in aaid warrant, and 
DO testimony m relation therelo, JAMES DOWDY, Sheriff, 

by hia Deputy, John J. Jacksos. 

The State of Missouri l 

versinf I Charged with Grand Larceny. 

John R. Main. J 

The defendant being broazht before me in obedience to the within writ, and 
there being no charge brought against him, nor any evidence produced against 
him, and there being no evidence that ho had been legally arreetwi and tried 
before a committing mRgistrB,te, or before any one having authority to commit 
him to the custody of the Jailor of Stoddard oounty,and the paper herewith pre- 
sented as a mittimus not being eufficient in form and aubstanee U> authorise the 
Jailor of Stoddard county to hold him, tho aaid John R. Main, in custody, it ia 

ALBERT JACKSON. 



I, Reuben P. Owen, Clerk of the Circuit Court in and for the eountv of Stod- 
dard, in the State of Miaeouri, do certify the foregoing to be a true copy of the 
Setition and affidavit for a writ of habeas corpus, writ of commitment, writ of 
abeas corpus, and the SheriCTe retarn thereon, and also the order of the Judge 
of the Circuit Court discharging the defendant in the cane of the State of Mis- 
noun against John R. Main, aa the same appeara now on file in my office. 



REUBEN P. OWEN, ClcrTi. 



t Court for tie 

i, begun and held at the cjiurt house, in the town of B, ^.^, ,„ „™„ 

county, on Monday the fitteenth day of November, in the year of our Lord 

eighteen hundred and fifty-eight, before the Hon. Albert Jacltaon, Judge of 

the Circuit Courta for the circuit aforesaid. 

Be it remembered, that on the 15th day of Ooleber, A. D. 1858, was filed in 

the office of the Clerk of the Circuit Court of aaid county of 8toddaid,a petition 

in writing, in the case of Matthew H. Moore against James Walker, which said 

petition is in words and figucea following, t* wit : 

Matthew H. Moore 
James Walker. 

Plaintiff states that on the first day of December, A. D. 1857, he was entitled ia 
the poaaesaion of the foilowing described premises, situate in the county of Stod- 
dard, in the State of Missouri, to wit : A tract of land of three and 129-160 acres, 
purchased by aaid plaintiff of and from Isaac Hobba, of said county, beginning 
at the south-west corner of the town of Bloomfield, and running north, wiffi 
the weat boundary of the town of Bloomfield, twenty-nine poles ; thence west 
twenty-one poles ; thence south twenty-nine poles; and tlienee east twenty-one 
poles, to the place of beginning ; which said tract waa by said plaintiff laid oat 
into blocks and lots, and a plat thereof filed in the Eecorder's officeof said county, 
on the I7th day of May, A. D. 185S, aa an addition to said town of Bloomfield : 
and being so entitled to the poaaeasion thereof, that the defendant, afterwards, 
on the first day of April, A. D. 1858, entered into that part of said premises 
known and described as follows, to wit ; Beginning at a point twenty-seven feet 
south of the north-eaat corner of aaid trajst, and running thence west paiallel 
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■with the iiorthom boundary line of aaid tract, to the western boundary line of 
said tract ; thence a<iuth,along said line last mentioned, aisty-three faet; thence 
east to the eastern boundary line of SKid ti-oct ; and thence north aixtj-three 
feet, to the place of beginning; and being eixtj'-three feet in depth of the south- 
ern part of lota numbera ona.two, three, four, aud five, of block A, «B Bald premi- 
aaa are laid down and described on aaid plat, filed in said Recorder's office, aa 
afbreaaid, and fronting on the north side of Shawanoe stj:eet, of said addition ; 
and unlawfully withbolda from the plaintif!' the posseasion thereof, to his damage 
in the aum of two hundred dollars. He further avers that the monthly value 
of the rents and proSts of aaid premises is fifteen dallara. Therefore the plain- 
tifi' demands judgment for the recovery of said premises, and two hundred dol- 
lars damages for theunlawfuily withholding of said premises from aaid plaintiff, 
and fifteen dollara for monthly rents and jirofiU, from the day last aforesaid 
nntil the posseaaion of aaid preroises be delivered to the plaintiff, and for other 
proper relief. M. H. MOORE, Plaintiff. 

State of Missouri, \ 

Bollinger county, j ''^' 

Matthew H. Moore, the plaintiff named in the foregoing petition, makes oath 
and says that the foregoing petition, and the matters and thing* therein, as 
stated, he believes to be true. M. H.MOORE. 

Sworn to and subscribed before me this ISth day of September, 1858. 

J. C. NOELL, 
Clerk CiriMit Court, Bollinger county, Mo. 

Annexed to aaid petition, the Clert of said Circuit Court of Stoddard county 
isaued the following summoua, to wit : 

State of Missouri, 1 
Connty of Stoddard, J 
The State of Missouri to the Sheriff of Siod'iard cauitty. Greeting : 

We command you to summons James Walker to be and appear at Jthe Circuit 
Court of said county of Stoddard, on the first day of the term thereof, to be begun 
and heldattheconrthouseinthetownof Bloomfield, in said county and State, on 
the third Monday of November next, to answer the foregoing petition of Mat- 
thew H.Moore,and that you testify to oui said court how you execute this writ; 
and have you Uien there this writ. 

Witness Heaben P. Owen, Clerk of aaid Circuit Court of said county of Stod- 
dard, with the seal thereof hereunto affixed, at office in Bloomfield, thia 15th 
day of October, A. D. 1858. REUBEN P. OWEN, Clerk, 

by hia Deputy, ViV W. HiLB, 
a, the Sheriff of said county of Stoddard 

Served the within petition and summons on the within named James Walker 
by delivering him a copy of the 3ame,on the 18th day of Ootober, 1858. Served 
in Stoddard county, Miaaouri. JAMES DOWDY, Sheriff, 

by his Deputy, Johh J. Jackson. 

And afterwards, to wit, on the 22d day of November, A. D. 1858, at the No- 
vember term, A. D. 1858, of said Circuit Court, before the Hon. Albert Jackson, 
Judge, the following proceedings were had in said cause, in aaid geiirt, to wit ! 

Matthew H. Moore l 

versis SCivil action. 

James Walker. J 
And now comes the defendant, by hia attorney, and files hia answer to the 
plaintiff's petition herein. 

Which said anawer, filed by aaid defendant, as aforesaid, is in words and fig- 
Urea following, to wit ; 

Matthew H. Moorelcivii actloT 

againat ^ „• 

James Walker. ) '^' 
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129-160 acres of land, begiQnJag at the south-west corner of the town of Bloom- 
ficld, and niuning north, with the weat boundary of said town of BiDomfield, 
twenty-nino poles; thence west twenty-one poles; thenoo south twenty-nine 
poles; thence east twenty-one poles, to Ihe place of beginning; as is set forth 
m plaintiff's petition. Defendant furtheranawers and 9ays,thathoha9notsnffi- 
cientltnowledgetofonnabeiief as to whether the plaintiff laid out inta blooka 
nod lots three 129-190 acres, and filed plat thereof m the Eecorder'a ofBce of the 
county of Sloddard, or not, and therefore requires proof. Defendant denies that 
he, on the first day of April, A. D. 1868, or any other day, entered into any landa 
or possessions belonging to plaintiff, as is alleged in plaintiff's petition. Defend- 
ant denies that he unlawfully withholds the possession of said lands or other 
Sosseasiona, the property of plaintiff, as ia alleged in his petition. Defendant 
enies that he has damaged plaintiff to the amount of two handred dollars, or 
anj" other amount, by unlawtiilly withholding the possession of any premises, 
as IS alleged in plaintiffs petition. Defendant denies that the moulily value of 
the rents and profits of any premises belonging to aaid plaintiff is worth fifteen 
dollars, as is alleged in plaintiff's petition. 

Defendant states that he is the owner of a certain tract or parcel of land 
adjoining the west boandary of the town of Bloonifield, in the county of Stod- 
dard, in the State of Missouri, aa follows, to wit : Beginning twenty-one polea 
north of the aonth-west corner of the town of Bloomfleld, in Stoddaid county, 
aforesaid j thence west forty poles ; thence north thirteen poles ; thence east 
forty poles; thenee south thirteen poles; situated and lying immediately north 
of the northern fence of the premiaea occupied by Isaac Hobbs, which said 
premises haa been owned and occupied by defendant and those under whom he 
claims for more than twenty years, which defendant ia ready to verify. 

8. Q. KITCHEN, /or Defendant. 
Jaroes Walker, defendant, makes oath and says that the matters and things aa 
Stated in the foregoing answer, he believes to bo Irus. 

his 
JAMES W WALKEE, 

Sworn to and subscribed before the underaigncd. Clerk of the Circuit Court of 
Stoddard eeunty, Missouri, the 22d day of November, A. D. 1858. 

REUBEN P. OWEN, Clerk. 
iber, A. D. 1858, at the 
■e the Hon. Albert Jack- 



Matthew H. Moore l 

versos \ Civil action. 

James Walker. ) 

And now comes the parties, by their attorneys, and the plaintiff files his peti- 
tion and affidavit, praying for a change of venue herein. It is therefore ortfcred 
that a change of venue be awarded herein to the Circuit Court of Scott county, 
and that the Clerk of this Court make out a full, true, and perfect transcript of 
the record in this cause, and transmit the same duly certified to the Clerk ef the 
Circuit Court of said county of Scott, with all convenient speed. Which aaid 

Matthew IL Moore, Plaintiff', | (,;,,^„,^ ^^^^^ ^^ &mA>.rA county, 
James Walker, Defendant, j November term, 1858. 

To the Soaoroile Circuit Court of Stoddard county ,- 
The undersigned petitioner, plaintiff in the above entitled action, reapectfully 

5 rays this Honorable Court to award a change of venue herein, because the 
udge of said court is prejudiced against him. 

M. H. MOORE, Petitioner. 
Matthew H. Moore, the plaintiff and petitioner abovenamed, makes [oath] and 
says that the above petition is true, and that he has just cause to believe that 
he cannot have a fair trial in this action, on account of the prejudice of said 
Judge. M. H. MOOEE. 



I bv Google 



232 UIGH COURT OP IMPEACHMENT. 

Sworn to and Bubso 

State of Miaaoari, 1 

County of Stoddard, j 

I, Reuben P. Owen, Clerk of the Circuit Court in and for tte county of etod- 
dsM, in the State of Misaouri, do certify that the foregoing is a tjue and perfect 
traQBoTipt of the record and proceedings in said cause of Mstthew H. Moora 
against James* Walker, as the same a^ipeare now remaining in my office. 

— ^^ In testimony whereof, I have hereunto signed my name and affixed 

!T g ) the seal of said Circuit Court, at office in Bloomfield, county and State 
J afores&id, this 21st day of January, A. D. 1869. 
w- EEUBEN P. OWEK, Clerk. 



BBoord of the pleas, proeeediogs, orders, and jadgmente of the Cironit Conrt for 
the county of Stoddard, in the Fifteenth Judieiol Circuit of the State of Mie- 
Kouri, begun and held at the eoart house, in the l«wn of Bloomfield, in Slod- 
daid county sforesaid, oa Moaday, the 17th day of May, A, D. IB^S, (eighteen 
hundred and fiftj-Bight,) before the Honorable Albert Jaokeon, Judge of the 
Cironit Conrta for the circuit aforesaid. 
Ba it remembeied that on the lat day of January, A. D. 1S5S, was filed in the 

offioB of the Clerk of the Circuit Court, a petition, bund, and affidavit in writing. 

In the case of Gustavus Berry ssainet John OriSie, which said petition, bond, and 

afSdarit are in words and figures following, to wit: 

Guslavus Berry, Plaiutifi',] 
against } 

John GrifBe, Defendant.) 

Plaintiff states that the above named defendant is indebted to plaintiff in the 
gum of two hundred and cieron dollars, on account of moneys adianeed and paid 
to Slid defendant upon contract to sell to plaintiff one certain piece or parcel of 
land, and to build a bouse thereon for plaintiff, said land situated in the county of 
Stoddard and SInte of Missouri, which the said Sriffie has failed to do and per- 
form, to the damage of said plaintiff in the sum of two hundred and eleven dollars, 
for which be asks judgment. The evidence of the indebledneaa is herewith filed. 
BEDFORD, for Plaintiff. 

Gnatavus Berry makes oatb and states tbat the above petition and the matters 
and things therein as stated be believes to be trae. 

GUSTAVUS EEERY, 

Sworn to and subscribed before the undersigned. Clerk of the Circuit Court of 
Stoddard, Miasonri, this, the lat day of January, A. D. 1868. 

REUBEN P. OWEN, Clerh, 
by his Deputy, John W. Lkaoh. 



[S Berry l 



net-Bus > Attachment — civil action. 

John Gritfie. J 

We, Quftavus Berry, as principal, and Moses Neill, Philip P. Neill as his securi- 
ties, acknowledge onraolves to be indebted to the State of Missouri in the sum of 
five hundred dollars, for the payment whereof we bind ourselves, our heirs, and 
exeoutoiB, and administrators, firmly by these presents, sealed with our seals, this 
December Slat, A. D. IB 67, 

The condiliooB of the above obligation is that whereas Gustavns Berry, as plain- 
GS, is about to commence a suit by atiaebment in the Circuit Court of Stoddard 
munty, Missouri, against John Griffie, defendant, returnable to the nest term 
thereof, wherein the sum sworn to ia two hundred and eleven dollars ; Kow, if the 
said plaintiff shall prosooule his action without delay and with effect, refunding all 
Eoma of money that may he adjudged to the defendant, or found to have been re- 
Coveted by the plaintiff and not justlj due him, and pay all damages that may 
occur to any defendant, or garnishee by reason of the attachment, or any procasB 
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or proceeding in the suit, or by reason of any JDdgment, or process thereon, then 
this obligation to be void, otherwise to remain in full force. Witness our hands 
and seals this Ihe Isl day of January, A. D. 1S58. 

GOSIAVUS BERRY, [seal.] 

MOSES X NEILL, [seal.] 

P. P. HBILL, [SEAL.] 

ApprOYed the Istday of January, A. D. 1858. 

REUBEN P, OWEN, CUrh, 
by hie Deputy, John W. Leach. 

Gnstavu! Berry, Plaintiff,") . ,i . , . ... .. . , „. . „ , „ 

aeain»t t Attachmeat in oitiI action, in the Circuit Court of 

John Qriffie, Defendant. J ^'"^^^'^ """"ty- Missouri, to May term, A. D. 1858. 
This affiant, SaBlaTua Barry, stales, that in the shore entitled cause he has a 

it therein now due, and that the amount which ha 

ifter a 
d that plaintiff has good reason to beliete, and does 
belieTe, tbat the defendant is abont to remove his property or effects oat of this 
Slate, with the intent to defraud, hinder, or delay his creditors. 

GXISTAVUS BEEEY. 
Sworn to and subeoribed before m 

by bis Deputy, John W. Leach. 
Anneited to said petition and affidaFit the Clerk of said court issued the follow- 



The Slate of Missouri to ihe Sharif of Stoddard count,)/. Greeting ; 
We command jou to attach Jolia Qriffie by all and singular his lands and tene- 
eys, credits, evidences of debt and effects, or so 
to satisfy two bundred and eleven dollars, with 

your connty, and that you summons the said John Griffie that be be and appear 
before our Circuit Court of the connty ot Stoddard, on the first day of the neit 
term thereof, to be held at the court housa in Bloomfleld, in the said county of 
Stoddard, on tbe 3rd Monday of May nest, then and there to answer the petition 

IS all persons that you shall find in the possession of goods, 
lie defendant not actually seized by yea, and all debtors of 
' " ons as the plaintiff or bis attorney sball direct 

sro our said coart, at the time and place afore- 
allegations and interrogatories as may be ex- 
hibited against them; and have you then and tbere this writ. 

■ . In testimony whereof, the undersigned Cleri of the Circuit Court has 

r J o 1 hereunto signed his name and affiled the seal of said court at office, this 
I "■"■ I 1st day of January, 1857. REUBEN P. OWES, Okrk, 

•—^^ by his Deputy, John W. Leach. 

On which said writ and petition the Sheriff of said county of Stoddard made 
the following return, to wit : 

Executed the within writ of attachment upon the within named defendant, John 
Griffie, by readiog the same in bis presence and bearing, January 2nd, A. D. 1 858, 
in Stoddard county, Missoari, and by levying upon and taking into actual [pos- 
session] one sorrel iorse, about four years ol age ; also bridle and saddle, martin- 
gales, and one pile of rails, supposed to be one thousand, on the 3rd of January, 
A. D. 1858. Levied upon the 6lh of same month, at same county and State, one 
ox wagon, and one yoke of oxen, colored, one red, with a white face, the other 
a brown, with a white face; all of which was levied upon as above stated, as the 
property of the above named John Griffie. JAMES DOWDY, 

Sheriff of Stoddard county. Mo. 



And that you 


somn 


ion' f 


moneys, or efff 


lets of the 


the defendant. 








to he 




said, then and 


there 
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The evideooe of indebtedness, filed witt said plajntiff'a petition, is in words and 
fignrea following, to wit: 

Know men by these presents, that I, John Grifiie, have aovld all mj urrighl and 
title, bottth in law equity, to GvBtuvtus Berry, of a pre-emption made 11th of Novem- 
ber, A. D. 1356, one 40, lying seet'on 34 ; one 80 in aeetion 33. Reoeired payment 
in fall, thia the 26th day of November, 18i6. 

JOHN ftRIEMB. 

Know men by these presents, that I, John firifSe, agree to build Mr. Oueiavtut 
Berry a hoat as follows ; 18 by 20, 1 hugh the logs, put it up, and under a three 
foot board ruf, and put the ohimnej to it, 43 hundred rails to be made and putup, 
for one bundred dollars payed in hand ; thear is a 11 dollars more payed, which is 
to be satisfied by labonr done on the honse, the labour to be completed by tlie first 
of May. 

Hovember 26th, 1856. JOHN GEIFFIE, 

And afterwards, to wit, on the 17th of May, A. D. 1858, at the May t*rm, A. 
D. 1858, of the Circuit Coart of said county of Stoddard, before the Hon. Albert 
JackaoD, Judge, the following proceedings were had in said cause in said Circuit 



> Civil action — attachment. 



Which said motion is in words and figures following, to wit : 

Gustavus Berry J pj^jj ^^^^^^ ^^ attaoliment in the Stoddard Circuit Court, tc 

BwfMj J- tlie November term, A. D. 1858. 
John trrime. } ' 

John GlrilBe, defendant in the above cause, moves the court to rule the plain tifi' ti 
give new and better security, on the grounds that the security in his bond is whollj 
insufficient, being insolvent or likely to become insolvent. 

C. DAVIS & WASSON, 
Attorneys for Defendant, 

And afterwards, to wit, on the 
1859, of the Circuit Court of said county c 
skson. Judge, the following proceedings v 



■Court, 

Gustavus Bi 



> Civil action — attachment. 



The defendant by his attorney co 
Which said plea is in tiie words t 
Gustavus Berri 



^ers as alleged in plaintiff's affidavit, 
iiuy Limv irtiiord Lhe suing out of the writ of attaeii- 
i in the same, about to remove his property or effects 
i with the intent to defraud, or hinder, or delay his 
said affidavit of plaintiff. 

JOHN GRIFBIB. 



And afterwards, to wit, on the 
May term, A. ». 1858, before the H 
ceedings were had in saidcanae in , 
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versa, } Civil action— attaeimcnl. 

JohQ Griffie. j 

Tlie pattioa by thoir atforneja appear, whereupon oomee a iury, to wit ■ 1 Wil- 
liam L. Boyd, 2 Thomas Kefl-ej, /pranoi, M. Smith, 4 Thomas Lingo, 5 Cader 
Oement, 6 Jeaso B. Griffin, 7 Daniel Bridgea, 8 James Simmons, 9 William P. 
I 'j , ,'*'^P'' Mooney, 11 Jamea K. Cook, 13 Thomas J. Walker— tw«lTB 
good and lawfal men, who being elected, tried and aworn to well and truly try the 
issue joined in the plea in abatement in this oanae, and having heard all the testi- 
mony offered and argument of eounsel, retire to oonault of their rerdlot. When 
they return here into court, and say, we the jury find that the defendant, John 
iiriiue, was about lo remove his property or effects out of this State, with the in- 
tent to defraud, hinder, or delay his ereditora. 

■'"■" ■•'•■—'"■ '•-- •■■ , to the plaintiff's petition herein, and this 

Which aaid answer filed by said defendant as aforesaid, is in words and Ecures 
following, to wit: '' 

GustavQsEerrj), . 
John Oriffie. J 

Defendant denies that plaintiff ever paid him the sum of two hundred and eleven 
doUars. Defendant eaya that he sold to plaintiff his pre-emption right or what- 
ever right, title, both in law or equity, he had to forty acres in section thirty-four, 
(44;) also eighty aeres in section thirty -three, for the sum of two hundred and eleven 
dollars m goods, and believed by the false and fraudulent representation a of plain- 
tiff that be had received the same, but that upon eiamining aaid goods he aacer- 
tamed that they did not amount to the aaid sum at the prices agreed upon between 
plaintiff and defendant, but lo the amonnt of one hundred and eighty -six dollars. 
Wulendant lurther answers that he bnilt said house as he oontracted on said land 
iQ the county of Stoddard, and the same was ready for delivery. Defendant 
lurther says that he has not damaged plaiotiff in the sura of two hundred and 
eleroD dollars, or in any other sum, but that he baa performed in full his aaid con- 
tract made with said plaintiff. 

WASSON & HAVIS, for Defendant. 
John Griffie, defendant, makes oath and says that the above answer and the mat- 

JOHH ORIPPIB. 
Sworn to and subscribed in open court. 

And afterwards, to wit, on the 22nd day of M 
A. D. 1868, of the said Circuit Court, before the 
following proceedings were had in said cause, ju 



Gustavua Berry 1 
John Gfi 



" > Civil ai 
■iffie. J 



Ordered by the court that Jamea Dowdy, Sheriff of this county, be allowed the 
sum of twenty -one dollars, to be taxed as other costs in thia cause, for espense of 
keeping the property attached in this cause. 

And afterwards, to wit, on the IBtli day of November, A. D. I85S, at the Novem- 
ber term, A. D. 1858, of the Circuit Coort of said county of Stoddard, before the 

■I'fT ■'' ■^'"^'°°' Judge, the tollowiag proceedings were had in aaid cause, in 

Gustavua Berry I 

versitB J- Civil action — attachment. 

John Griffie. J 

neyaappea 
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Craveoa, 6 John D. Warren, 7 William C. Randal, 8 Cader Dement, 9 Lemuel H. 
Jaekaon, 10 Carter T. Welbnrn, II Jacob Wilfong, 12 Jaase Purtle—twelYB good 
and lawful men, who being duly elected, tried, and aworn, to well and tiulj try 
thie cause. 

And sfterworda, to wit, on tie 1 9th day of November, 1858, at the November 
term, A. D. 1858, of theCiicuit Court of said county of Stoddard, before the Hon. 
Albert JaakEon, Judge, the following prooeedinga were had in said eause, in aaid 



The parties by their sttomejB come, and the jarore in thiscaaae appear all hers in 
eourt, and having heard all the testimony offered and argument of counsel, retire 
to consult of their verdiot. When they return hero into court and say, "We, the 
jury. End that the defendant is indebted to the plainfiff in the sum of two hundred 
and twenty-one dollars, and intereat from the date of contract." 

And afterwards, to wit, on the 19th day of November, A. D. 1858, at ths Novem- 
ber term, A. D. 1858, of the said Circuit Court, before fhe Hon. Albert Jaekaon, 
Judga, the fotloning proceedinga were had in said cause, in said court, to wit : 



GnstavuB Berry 1 

oersTn > Civil action — attachment. 

John Griffie. j 



Which motion, filed as aforesaid, is in the words and figures fo 

**"='»!^^*"y 1 Cironit Court, Stoddard county, 
Jobn™ffie. j HoveMbBrUrm,1858. 



Defendant moves 


: for a : 


nen 


' trial in tbi 


act 


ion becaui 


Bfl, first, on 


the trial plain- 


ff totally failed t( 






ij cause of 




on alleged 


in the peti 


ition. Second, 


le jury were misU 


,d by 








who was 


thu owner 


of the land in 




e of tr 


ial. Th rd Ihe 
of the land in 




timony int 


reduced wl 
time of tr^ 


bich tended to 


rove who was the 




stion at the 


ial ahonid have 


sen excluded. I'. 




the 


jury were 




ed by the 


opinion of the Bourt, that 


efendant had no i 






Boe[ tible of 






t£elandm. 


cntioned in the 


Dtition. Fifth, pi 


aintiff 




the trial proved no damagea. Siitl 


h, on the trial 


efendant proved p 






:e of the coi 




t alleged in petition. 


Seventh, the 


ardiot is greater tl 


ianthi 


>tei 


itimony war 


rant 


WASSON, 


, DifendaTi 


f. Attorney. 



And afterwards, to wit, on the 20th day of November, A. D. 1858, at the 
November l*rm, A. D. 1858, of the Circuit Lourt ol said county, before the Hon. 
Albert Jackson, Judge, the following proceed nga were had in said cause, in said 

Gnstavna Berry ) 

oerj^is I Civil aotion—attachmont. 

John Griffie. J 

The parties by their attomeya appear, and the conrt having sufficiently advised 

ruled. And the said defendant moves 'the court in arrest of judgment in this 
cause on reasons filed ; which motion is overruled by the eourt. To n-hich opinion 
and decision of the oourt in refuaing to grant a new trial herein, and overruling 
the motion in arrest of judgment, the defendant objects and excepts. 

Which said motion in arrest of judgment, filed aa aforesaid, ia in words and 
figures following, to wit i 
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Defendant moves the cotirt to arrest the judgmi 
first, tbe TGidici is iaconeletent with the plnintifi 
greater in amount than the relief demanded. Sec 
an item is nlaiDtiS's accaunt, wtiiab the plaintiff was not all 
tlie item of rails, for which plaintiff claimed one hundred i 

WASSON, Defendant's Attorney. 



Gnstnyus Berrjl 

veriwi } Civil action— attach men t. 

John Grlffia. J 
Tbe defendant b; his attorsey eomes and Blee bis afBdnvit, aod prays an appeal 
orein to the Supreme Court, tihich appeal is here granted. 
Which said affidavit, filed as aforesaid, is in the words and figures folIaTlng, 



tion for an appeal bj John GrifGe, defoud- 
t made for vexation or delay, but because 
t is injured by the jadgment of the oourt 

JOHN GRIpnK. 



And afterwards, to n-it, on the 23rd day of November, A. D. 1858, at the Hot 
her term, A. D. 1858, of the Circuit Court of said county of Stoddard, before 
Hon. Albert Jackson, Judge, the following proseedings were had in said caasi 



vertui > GiTil action—attachmunt. 

And now at this time oomes tbe parties with tlieir respective attorneys, and or 
motion of the plaintiff he has leave to remit alt that sum of in the verdict of the 
jury in this oanae, which eieeeds two handred and eleven dollars, tlie amount 
oiaimed by said plaintiff. It ia therefore consideied and adjudged by the court 
that said plaintiff recover against said defendant hia debt aforesaid, in form afure 
said, to the sum of two hundred and eleven dollars, together with his costs ani 
charges by him laid out about his said suit in this cause expended, to which opin 
ion and decision of the court in allowing said plaintiff to remit, and in renderinf 
judgment herein, the defendant objects and excepts. And on motion of tbe plaintifi 
it is ordered that the Sheriff of this county pay over to the plaintiff herein thi 
money arising from the sale of the property attached in this cause, or so mucl 
thereof a3 will pay off and satisfy tbe judgment in this cause. And the said dc 
fendanl files hia bill of esceptions herein, which is allowed and signed, and madi 
part of the record in this cause. 

Whiah said hill of esceptiona is in the words and figures following, to wit : 
(Justavus Berry "j (jj^ j„j( co„pt^ Stoddard county, November term, 18S8. 
JobnGdffie. J Bill of exceptions. 

Be it remembered, that in the trial of this c 
sworn to try tbe issue, and (here inseit tbe testi 
posted.) 
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I new trial, for the followiDg 

""!.■"""■.■■ J ""'*'' '■'' ?'■'"■« ^°y «""=« of KCi 

:"."•,''""'"'=" '"""li Plamtiff in the trial proved no damageB. 
tnal defendant proved porformance of tbe c—*— -• -"-—■■ ■■ 
the verdict ia greater than tbe teatimonj n 
by the court, and defendant then and tier 
of the court. 

Defendant afterwards moved in arrest of judgmBnt for the followinE reaions, 
to wit : The verdict is ioeonaistent with the plaintiff's demand of relitf, in tint 
it iB greater in amount than the relief demanded. Which motion waa overruled 
hy tbe court, and to which decision by the court defendant then and there objected 
and eioepted and prayed an appeal, which was granted. 

On the seventh day of the term plaintiff filed tlie following motion : Now at 
this time comes the plaintiff by his attorney herein and moves lie court to permit 
him to remit all of tliat sum in the verdict which eioeeds two hundred and eleven 
dollars, tie amount claimed by aaid plaintiff in his petition, which motion is grant- 
ed by tbe court, and to which decision defendant objects and eicepts. The defend- 
ant tenders tWa bill of eieeptiona, and prays tbe same may be signed, sealed, and 
made part of the reeoid in this cause, which prayer is granted. 

ALBBET JACKSON. 



I Keuben P. Owen, Clerk of the Circuit Court within and for the county of 
Stoddard, m the State of Missouri, do certify that the foregoing is a full true and 
perfect transcript of the record and prooeedings in the foregoing cause of auatav as 
Berry verms Join GriiBe, as the same appears now remaining in my office. 
("^1 ^!' tf't'.'^oiJ' "hereof, I have hereunto signed my name and affixed the 
J L.8. [seal of said court, at office in BloomSeld, county and State aforesaid this 
'w^'24th day of January, A. D. 1S5S. 

REUBES P. QWEtl, Clerk. 



Eeccrd of tlie plofls, proceedings, orders, and judgment? of a special term of the 
Circuit Court, begun and hsld at the court house in the town of Bloomfield, 
in Sl«ddard county, in the Fifteenth Judicial Circuit of the 8tal« of Mis- 
souri, on Monday, the 8th day of August, A. D. eighteen hundred and fifty- 
eight, before the Hon. Albert Jackson, Judge of the Circuit Courts for tie 
circuit aforesaid, whioh said court was ordered to be held by the Judge 
thereof, jn conformity to law. 

Be it remembered, that on the 14th day of August, A. D. 1858, at said special 
term of said Circuit Court, held in August, A. D. 1858, before the Hon. Albert 
Jackson, Judge of said court, ajnong others, the following proceedings were had. 



The State of Misso 
David G. Hicks. 



IS here into court the following bill of indictment, to wi 
I Indictment for an assault with a deadly weapon. 



Which said bill of indictment is in words and figures following, to wit : 

The State of Missouri, ) 
Fifteenth Judicial Circuit, J ^*' 

In the Circuit Court for Stoddard county, August term, in tbe yeaj- of our iorii 
one thousand eight hundred and fifty-eight. 

The grand jurors of^the State of Misaouri, einpanneled, sworn, and charged 

"■■' ""■* -_.L_ i_., ., .. _ .u.;j,03tjjjg, 

; State of 
le thousand eight 



to Inquire within and for the body of the county of Stoddard, upon their oi 

Kesent : That David G. Hicke, late of the county of Stoddard, in the St 
issourj, on the first day of July, in tha year of our Lord one thousand 
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hundred and fifty-eight, at the county of Stoddard aforesaid, with force aod 

fi Wi.b^rJS ■■^'u-^^'! VX^^T ""'' * '*'^''' P'*'"'' "1''='' ^^' ^^ said David 

G. HiokB, he d in his right hand, attempt to shoot one John Conran, with intent 

MUs'our^ Couran, to kill, agamst the peace and dignity of the State of 

D. G. HICKS, CHrsuit Attorney. 

On the back of which said indictment is the foUowing endorsements, to wit : 

"(S.) State of MiBSOUri vs. DaTid G. Hicks. Attempting to shoot. A True 

?'l'; i'^'^ ^- ^^'«' ^r^S,^,"^ *^« Si"<l J"^y- Witnesses-Joseph J. Miller, 

Owen Qerk " ^^** ■* ' ^- ^- ^^'''^- ^'^'^^^^ ^■ 

And afterwards, to wit, on the 20th day of November, A. I) 1S58 at the No 
vember term, 1858, of the Circuit Court aforesaid, before t)i Hon. Albert Jack- 
son. Judge, the following proceedings were had. iu sai , cause in said court 

The 8tat« of Missouri 1 t j- » 

verstts I Indictment for an as-r.ult with a deadly weapon, 

David G. Hieks. J ""^ iu.cctto kUl. 

The defendant, by his attorney, conies -nd moves the of 
dietment in this <«tuse, on reasons filed, which motion to quBsn is susiainea i 
fiTn/™, > ""tl>.^™.f''™ considered end adjudged by the court, that said de- 
fendant of «io said indictment and the matters and things therein charged 
agamet him be henco discharged , and go thereof without day. 

State of Missouri, ) 
County of Stoddard,/**- 

d w^?^» I,- P^TSl.^^"'' -^*^^ Circuit Court in and for the county of Stod- 
dard, HI the State of Missouri, do certify the foregoine to be a true and nerfpct. 
transcript of the record and proceedings in the case of the State of Mis- 
Boun M. iJavid G. Hicks, as the same appears of record now reraaininif in 
my office. icmniuiug in 

r ■, .i.^" *''f*'™<"!y whereof I have hereunto signed n.y name and affixed 

\^-^-\ l^fslllh dly of 7anut;fr D. XT''''^' ™""'^ ^"^ ''"^^ "'""'''■''' 
■ REUBEN P. OWEN", Ckrk. 

APPOltJTMBSia OP DAVID G. BlCKa 

Record of the proceedings, orders, and iudgraents of the Circuit Court for the 
county of Stoddard, in the Fifleentli Judicial Circuit of the State of Mis- 
souri, begun and held at the court house in the town of Bloomfield, in said 
county, on Monday, the fifteenth day of November, A. D. eighteen hundred 
and hfty eight, before the Hon. Albert Jackson, Judge of the Circuit Courts 
for the circuit aforesaid. 

Be it remembered, that on the ISth day of November, A. D. 1858, at the said 
Novambertenn, A. D. 1858, of the Circuit Court aforesaid, before th».Hon 
Albert Jackson, Judge as aforesaid, among others, the following proceedines 
were had m said court, to wit : a r s 



I, Reuben P. Owan, Clerk of the Circuit Conrt in and for the countv of Stod. 
dard, m the State of Missouri, do certify that the foregoing is a true c-opv of the 
order of said conrt, appointing David G. Hicks Circuit Attorney, as the same re 
wains of record now in my office. 

^~' In testimony whereof I have hereunto signed my name and alBsed 
j L.S. I r^ '<■«' of aaid Circuit Court, at office in Bloomfield, this 24th day of 
i J January, A. D. 1859. ■' 

—~ REUBEN P. OWEN, Clerk. 
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Record of the proceedings, orders, and judementB of apecial term of the Cirooit 
Court, Ijegun and held at the court house in the town of Bloomiield, m 
Stoddard county, in the Fifteenth Judicial Circuit of the State of MiBBOuri, 
on Monday, the ninth day of August, A. D. eighteen hundred and fifty-eight, 
before the Hon. Albert Jackeon, Judge of the Circuit Court* for the circuit 
aforesaid, which said court was ordered to be held by the Judge thereof, in. 
couformity to law. 
Be it remerabored, that on the 9th day of August, A. D. 1858, at a special term 
of the said Circuit Court of aaid county of Stoddard, before the Hon. Albert 
Jackson, Judge, among othera, the foljowing proceedings were had m said Cir- 
cuit Coart, to wit : 

" Ordered by the court that David G. Hicka be, and he is hereby, appointed 
Circuit Attorney, for the time being." 

I, Reuben P. Owen, Clerk of the Circuit Court in and for Stoddard counter. 
State of Missouri, do certify the foregoing to be a true copy of the order of said 
court, appointing David G. Hioke Circuit Attorney, as the same appears of re- 
cord, now remaining in my office. , as i 
—.— . in testimony whereof I have bereunta signed roy name and athsed 
f -r „ ) the seal of said court, at office in Bloorofield, this 24th day of January, 
1 ^-°- 1 A. D. 1859. 
'..,..■' EEITBEN P. OWES, CftrS. 



7h the Sonorable Albert Jaclcsan, Judge of the Fifteenth Judicial Circuit in the 
State of Missouri : 

The undersigned, your petitioner, respectfully makes known to your Honor, 
that one William W. Atterbnry is restrained of his liberty at this time by, ha 
believes, Henry Noble, Sheriff of Ducklin county, and ex officio Jailor of said 
county ; and he believes that said Atterbury ia imprisoned in the jail of said 
county ! that said Atterbury was taken and delivered to said Jailor by one David 
G Hicks, on the pretense that he had a capiaa for him on the charge of embaz- 
zlement, which petitioner well knowa said Hieks never had, though he beliBvea 
that said Atterbury is indicted in the Circnit Court of said county for embezsle- 
ment : that he prays your Honor to issue a writ of habeas corpus to bring said 
Atterbury before your Honor, that he may give bail, which be is able and willing 
to give in Bloomfield, as two good and solvent men will go his bail, but is unable 
to doso in Dunklin countv. Petitioner does not present a copy of the cause of 
detention, from the fact ttat he has had no opportunity to apply for the aame. 

And, in duty bound, he will ever pray. v.^,. 

' ■^ ' "^ WILLIAM M. ATTERBURY. 

[The 5th section of article lat ia not complied with suffieienUy.*] 

William M. Atterbury, the above named petitioner, makes oath, and says that 
the foregoing petition, and the matters therein, as stated, he believes to be true. 
^ * "^ WILLIAM M. ATTERBURY. 

Sworn to and subscribed before me, this first day of February, 1858. 

REUBEN P. OWEN, 
Cleri: Cireuit Court of Stoddard mimty, Miaaouri. 

On motion of Sesator Veenon, the Court adjourned. 

*The memorandum made by Judge Jackson, and alluded to by Mr. Phelan in 
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E-\'ENINa SESSrOX. 

WEPKEsDiY, June 15, 
The Court met pursuant to adjournment. 
lae managers and respondent attended, 
sumed.''^^ ^"^ ^^^ '^°°"^ evidence offered by the State ■ 

STJTB OF aiSSOCRI VS. SAIUH BUdKVEB 

Record of the pleas proceedings, orders, and judg. 
tor the coantv of Stn.i^owi 7„ .1.. r,-n. A !? 






.m^'' 'VfJJ'^S^^^^*'^' *''"*'"' tlis rth day of March A D las^ w, 
cftBP nf tiZst^ prooeedinga of the Circuit Court of BoUia^'er c 



state of Miasaottri, 
County of Bollinger, 



remembei^d, that at the March tepmoftli.f'i.. ■./. . . 
iehtaen hnnrfr.d »,.^ fiftVii: .^.^"^ "' ^¥ ^^'S'"''- Court, for the 






at day of Mar 



A n '\"='"^inoeiea, that at the March ten 

A. D. eighteen hundred and hfty-five, cam 

the e,,d year, and held at the court hJua, In the town 5 KaTi;"'.n"V""' ""' i" 

of Belltnger, and Stat, of Ml.a.uri, anrong other prZe'd'h^'teSlo'Sng'SS 

"""'.Tlfe"" """"■' ■"""■'«".»"'« K-t. of Miaaenrl, March tern,, 

teS?n-5.?r5S.tl; 'iS£'LZ " "" '•'"■ """ »•' ""'■"- 

Waahinglin SlSA, 7 TOm BteyZa ," Si"*'™ ' f;'"' ^''"o". «' 

17, 8.„ue!M.rli.,i8. »'£ Su™iti,i:r™ S.'. 'Jj'T '«««"■, 
ih. J», hayrng Wn dnly „orn and eharged, itSTt'iSitJS'SiZ^ 

4"nhrtr;t-io2'ir.',\fe^,&sSdtg?-s^ 

The grand jury returas into court the following bin of indictment: 
The State of Miseoun 1 

Sarah Ejckner and [^''•^''^*"«''t for the murder of Whifson Buckiier 
SuaanP Seabaugh | 

And the gran 1 , .ry hav.ng no further bu.in.. h,fo„ ih.n,, .r. „„^,^^ 

h.,w .h?t'rd'i^;nhtu'rX'l°on?o"thl' itc """'■ */■ '««■ « 

had on the .fbreaaid ladlclm.nt agS CXouclin., ..Ti. P™"'l'««' "ere 
for the nrurJer of Whltao. Bueknf; and wUehS tajSL. ?° ?\*u";'°«'' 
ingttorda and figures, to wit; ^"^ "■"«" aatd indictment.ain thefoliew. 

16 
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State of Missouri, ) ^^ 
Tenth Judicial Circuit, J 
In tie Circuit Court for the county of Bollinger, in the State of Missouri, com- 
menced on the Thursday before the first Monday of Marcli,in the year of 
our Lortl oue thousaaid eight hundred and fifty five. 
The grand jorors of the State of Missouri, empanneled and sworn to enquire 
in and for the body of the county of BoUioger, upon their oath do present, that 
Sarah Buokner and Susan P. Seabangh, late of the county of Bollinger, in said 
Stat* of Missouri, on the tenth day of January, in the year of our Lord one 
Uiousand eig.ht hundred and fifty-five, with foroB and arms, at the county ol 
Bollinger, in said State of Missouri, not having the fear of God before their eyes , 
but being moved and sedueed by tie instigation of the devil, upon the body of 
one Whitson Buckner, in the peace of God and the said State ot Missouri then 
and there living, felonioasly, willfully, deliberately, premeditatedly, and of 
their malice aforethought, did make a^ assault. And the said Susan P. Sea- 
bangh, with a deadly weapon, to wit, one ase, which she, the said Susan P. Sea- 
banih then and there had and held in both her hands, upon the head of him, 
the laid Whltfion Buckner, then and there feloniously, wiUfullv, deliberately, 
premeditatedly, and of her malice aforethought, did strike and beat, giving to 
the said Whitson Buckner, with the axe aforesaid, divers mortal wounds and 
contusions ucon the side of the head of the said Whitson Buckner, of which 
said mortal ^unds and contusions he, the said Whitson Buoknor, did, on the 
said tenth day of January, in the year of our Lord one th?"Baud eight hundred 
and fifty-five, at the tirao and pla«e aforesaid, instantly did die. And the said 
Sarah Buckner feloniously, willfully, deliberately, premeditatedly, and of her 
malice aforethought, present, aiding, assieting, abetting, comforting, and coun- 
selling her, the said Susan P. Seabangh, at the time Mid ytace aforesaid, him, 
the B^d Whitson Buckner, feloniously, willfully, deliberately, premeditatedly, 
and of her malice aforethought, (o kill and murder. And so the jurors afore- 
said, upon their oath aforesaid, do say that the said Sarah Buokner and the aaad 
Susan P. Seabaugh, the said Whitson Buckner, upon the said tenth day of Jan- 
nary, in the year of our Lord one thousand eight hundred and fifty-five,in man- 
ner and form aforesaid, at the time and place aforesaid, f^K-n'O"''?. \'""""yj 
deliberately, premeditatedly, and of their malice aforethought, did k'" ami 
murder, contrary to the forms of the statute in such ease made and provided, 
and against the peace and dignity of tH^^Stato o^ Hi^uru ^^^_^ ^^^^^^ 

And on the ba<;k of whieh ^aid indictment ace the following endorsements and 

State vs. Sarah Buckner and Susan P. Seabaugh, indictment for mur^e^^ A 
true bill. [Signed] Samuel Bamsey, foreman of the grand jury. F !^^ /t 
March,1855. 1 E. Snider, Clerk Circuit Court. Witaesse^ Belinda Boll'^ger, 
John Seabaugh, jr., Joseph Gramds, Samuel MeCo well, Frederick Wolford,Wm. 
C. Lee, Susan E, Thornburgh, Anthony leakafcr. Indict. So. d. 

rThe transcript in this cause ia very lengthy, and we present here 
oiiv the portions of it which were read at the desk of the Secretary. 
The omitted porUon of the transcript sets out the proceedings m con- 
nection with the change of venue to Stoddard county, and the first tnal 
of the accused in that court, setting aside judgment, efc.— Eepohter.] 

And afterwards, on the 18th day of November, A. ». 1857, at the November 
term AD 1857, of said Circuit Court of Stoddard county, before the Hon. 
Albert jkoltsou, Judge, the following proceedings were had m said cause, in said 

The State of MisEOViril ^ , ,, a 

vereus \ Indictment for Murder. 

Sarah Buckner. ) 
ii f>,J.H.rt that a veniri: fades issue in this cause, directing the Sheriff of this 
count^rsummons 1 p'^irof thirty-six good anA lawful Vn fiom which to 
select a jury in this cause." 
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The State of Missouri) 
Sarah Bucl^ner. J 

Hgnrt, ,„d ma. rai of th, rSrt hmii '"•l"'"". ""l ■■ .IW.d md 
Wltab „ld HI or .„.p,io„ ,. i. a. „rt. „d «£„,. followtog, ,0 ,11 : 
"'"^ irS""'' \ '»!!."'»?..t for th. „.«„ of IVLltaon Burt.., ,„ „ 

ALBERT JACKSOH.^ ' 
si'mS''",™""?!?. '}'' "dV'" ""■ '■' "' '-•""ite, A. D, ISa „ u,, „M 

j;ji,., .b. foitai.g',„ri?,™ srh'lrdt™;;r3J^ 

The State of Missouri ) 

pregross ol'the tiial horein, tbe defomUot'B ™o„„i^^^ l present, and during the 
wa. .oeWned by lb. e.n«, lo'SboZlS,ofT.,o„i ;;•>■' T''!' ""•'•""•■■ 

Stftt« of Missouri 1 

HK.rst'.tvxrn'ysi^tVirt.r"'^^^ 
«K';t=.^sff|^s^«™;?'«s:,^^ 

Si?jte;raf;fSics££^^^^^^ 

and m,.de part of the recorS in thil^u^^ ^ """^ "^7 ^ ^'gned: sealed, 

ALBERT JACKSOS. [se^l,] 
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Ana afterwards to wit, on the 21st dar of November, A. D. 1857, at the No- 
vetw"S,m7, of .aid Circuit Coart,W 
the following proceedings were had in and cause, m sa.d Circuit Court, to wit 



Sarah Buokner. 

iCn", mo,., lb. »u,l to gr.111 . no» »« l>.ro» «« ■■»»" O"^- 

following proceedings were Lad in said cause, m said court, to wit . 

The State of Misaouri"! , ,, ^ 

versus \ ludictment for Murder. 

Sarah Buokner. J 
^h. Mr,..,lt Attorney ccmes, and the said defendant, in the custody of the 

of the record herein. Whiet said hill of exceptions is m woras aiio h 
lowing, to wit ; 

State of Missouri "] indictment for Murder. 

i-ci-jwa i Venue from Bollinger county, Missouri. 

Sarah Bnckner, ) 

Defendant comes and presents her motion for a n.w trial, whieh motiou is in 
worda aod figures following : 

State of Missouril indiotment for Murder. 

versus > Venue from Bollinger county. 

Sarah Buekner. ) ^ . , ■ ,t.- 

'^,ZtoTh^e1uT™?h The coU erred in' refusing to give instructions to the 
jury askad for by defendant. PHELAN, MOORE rDAVIS, 

Attarnei/s for Defendant. 

Tirv V. «(ir,n wflfl overruled She, the said defendant, then presented her 
m^i^nLCarrcTt of judgment, whilli motion in arrest of judgment is in w.ords 
mdfigurea following: 

State of Miasouril Indictment for Murder. 

versus \ venue from Bollinger county, Miasouri. 

Sarah Buokner. J , . , , 

,„ Ih,. amt ™ Ji" »™3i lo John C. Soibomk, tlio only mlnoB. mlro- 
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. no Judgmentof capital punishment ought to Le rendered on the testimony of one 
witness, without corroborating cireuuiBlancee teoding to prove the offeose 
Charged. WATKIN8 & PHELAN, 

Atlornet/a for D^endan^ 

Whioli is also overrnled ; to which overruling defendant excepts, which exeS- 
tiocB ahe prays may be signed, seeled, and made part of the record in the abofe 
''^°^^- ALBERT JACKSON. 

ADd the said defendant, Sarah Buciner, being asked if she has anythin? to sav 
■why sentence of the law should not be passed upon her, answers that the haa 
nothing to say but what she baa heretofore said; and the said defendant havinir 
been convicted by the verdict of the jury of the crime of murder in the first de- 
^■66, It IS therefore considered and adjudged by the court that said defendant, 
Sarai Buokner, be taken by the Sheriff of this county to the jail of this county, 
and there be kept until the fifth day of February, and that she be taken on said 
day, between the hours of ten o'clock in the morning and three o'clock in the 
*y*^!"'!&' ^'"' '>? 8^'a Sheriff hung by the neek until she be dead, and that said 
plftintilt recover against said defendant her costs and charges in this prosecution 
eipended. Whereupon said plaintiff prays an appeal to the Supreme Court, 
■which 19 granted. R is, therefore, ordered that execution of the sentence in this 
cause be staid until the opinion of the Supreme Court can be had in the premises. 

The following instructions on the part of the State were given by the court, to 

It is the province of the jury to weigh the testimony, and they are the judges 
of the testimony adduced before them. It is evidence of malice in all cases of 
willful killing when a deadly weapon is used. If a human being is killed by 
lying in wait, or by any other willful, deliberate, and premeditated means, the 
person who etrock the fatal blow, and all ivho aie present aiding, abetting, and 
giving counsel to the perpetratara of the crime are equally guilty; it males no 
difference which straik tbe fata! blow. If the testimony proves that Susan Sea- 
baugh struck the fatal blow, and Sarah Buckner was present aiding and abettine 
or present with the intention of assisting Susan Seafaugh, thougE she renderld 
no aaaisiasoe, she is equally liable as if she had struck the fatal blow herself. 

The following instructions were asked for by defendant : 

1. Before the jury can convict, they must be satisfied, beyond a reasonable 
(ioubt, Irom the evidence, that the accused deliberatelv, willfully, premeditat- 
edly, and of her malice aforethought, ■waa present aiding'and abettine Susan Sea- 
baugh in the murder of said Wbitson Buekner. 

2. If the jury believe that the witness John Seabaugh swore falaely in any one 
material part of his tsatimony, it should go to the discredit of the whole. 

The second instruction refused. 

ieof 

John C. Seabaugh, a witness on the part of the State. Knows SaraJi Buokner. 
KnowB Whitson Buckner. Don't know what time it wbb I last aaw Whitaon 
Buekner. I don't know the season of the year. ■When I saw him lasT he came 
MP there where we lived in Bollinger county. I don't know how long it has 
been since he came there, and I saw him. It must have been about three years 
since I last saw him. Buckner was burnt up. How did he come lo be burnt 
no 7 Well, he was bhrnt up in the house. Suse struck him with an axe. Suse 
threw down the axe, and mam went and picked it up, and gave him a couple of 
licks. When I say Suse, I mean Susan Seabaugh. When I say " Mara," 1 
mean Sarah Buckner. Mam told Suae to go and get the axe. Suae then went 
and g»t the axe and brought it in the house. Mam then told Suse to do it and 
strike hira. Suae then went and struck him, and then he fell over, and Suae 
9ew back and dropped the axe, and then mam went and gave him a couple of 
licka. Then we took up the boarda and put him under the floor, and than mam 
tried to wash up the blood and couldn't. Then we went to bed and laid there a 
little while, and mam said we should get up and set the house a fire. By "we" 
I mean Suse, mam, and I. We took out soicc of the things and set the house a 
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tire. Mam Bet down and commenced crying, and aaid I should go over to uncle 
Joe'a and Icll him to oorae over. Joe Hahn come over then. I think Suae went 
over to aunt Malinda's, and then Maliiida'a two ga.la csme over, and they staid 
U»re until niornitig. That morning Belinda moved mam over to her house. 
"M staid there I think one night and afioupleof days. Then one mominguncle 
Joe come over to aunt Belinda's and aSd he had dreamt a dreadful dream last 
night. Aud heand Whitener wentoverto wherethehouaewasburntand looked 
for the man, and found him. Then we went over and built a lire on him and 
barnt him up. I am speaking of Whitson Buckner. That lire we built would 
not bum him up, and then we built another and p 
fire. Then we went back to aunt Belinda's and al . 
That was the last of it. The house was set on fire and then a: 
commenced crving. We put him under the floor. I mein Dy ■■we,- mam, 
Su8e,iindme. ' He was dead when we put him under the house. He was struck 
on tie back of his head, (describing it.) When mam struck him he was lying 
on his back. I don't know where mam struck him. I reckon she struck him 
two or three times. He didn't do anything after mam struck. He fell back- 
wards wheu Suae struck him. When he fell down he sorter grunted, and that 
was all he done. Mam struck him pretty quick after Suse did. I don't know 
how long itwas after mam struck him before we put him under the floor. It 
may have been ten miautea or more. (Venue proven.) This took place in Bol- 
linger county, Missouri. 

CKOSS-EXiMIKED. 

I said rasv be it was three years, but I don't know how long. I saw some 
[iioees of hiin where the fire was, the day we went back to burn him up. It 
was in the night when we aot the house on fire. I was three or four steps from 
Buse when she struck him. It was in the night when she did it. I don t know 
whether there waa any light in the house at the time or not— there was a 
fire. When Suae struck Buckner, he was setting on a chair, before the fire. I 
saw him a little before aho struck, and he was sorter leaJiing backward. She 
held the axe with both hands. She went up behind him and struck him. 
Buckner was in one house, and we were in the other part, when mam told Suse 
to get the axe. Thei'e was a partition or some logs between the rooms, but a [door] 
to go through. She spoke tolerably loud. I was right again her, and Buckner 
eome distance from her, whsn she told Suse to strike him. Suse made no fuas 
when she went up to sti'ike him. When mam struck him, I was three steps 
from him. I don't Icnow where mam struck him, but along the side 
of his neck, I believe. She stood at the side of him when she struck him. I 
didn't count the wounds I saw on Buckner. I aaw throe I think — one on the 
back of his head, and the other two about his throat. I don't know how long 
the wounds were. I saw them whilst we were putting him under the floor. I 
don't recollect in what position we put him under the floor. I didn't see him 
turned over after Suse struck him. Did not see Sarah Buckner turn him over. 
I was in the same house with mam when she struck him— I was three or four 
steps from her, but don't remember how I stood in relation to " mam." I think 
the fire was blaaingat the time of the occurrence. Susan Seabaugh was the 
daughter of Sarah Buckner. 

Question by V/m. G. Phelan for defense : Did you ever hear Whitson Buckner 
say that he had used force, aud committed a rape upon the person of Susan Bea- 
baugh, the daughter of Sarah Buckner, the defendant. Question overruled and 
esHxpted to ,- bill of except, filed. Did you not in the county of BSIlinger, about 
three years ago, the time you speak of, tell Emma Ilartle, that it was you and 
Suae who killed him. Thai you struck him, and that your mother had nothing 
to do with it ? 

Answer. I did not. The occurrence took place at mam's house. He left 
mam — have no idea hoivloag he was gone from her. I don't know how long he 
was at mam'a before the oocun'ence. He came in the evening. 1 forget who 
was there when Buckner came to the house. I don't know whether mam was at 
home or not when Buckner came. Mam and aunt Belinda were there, but 
whether before he came or not I don't know. I don't know whether he had any 
knife or not ; I did not see any knife. Buckner wanted the child, and mam said 
she wanted it, and he said he 'lowed to have ii. He said he 'lowed to take it 
away. They had parteJ. The child was sucking. 

Did not Whitson Buckner, in your presence, threaten to kill your mother and 
Sujau Seabaugh ? I did not hear him make any thrciits. Did yon not commu- 
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nicate this to them ? I did not. Did you not swear beforo Daaiel "Wolford, a 
Justice of the Peace, that you struck a blow on Whitson Buckner' (Court ad- 
journed to 9 o'clock.) ' 

STATE RECALLS WirSESS THURSDAY MORStNG. 

I can't say how long after they parted before Buckoer was killed. They jtiat 
left and quit living together. They were just married together, and the child 
1 spoke of was mam'a child and Buckner'e. I think mam had the child when 
the hot was struck with the axe. I believe that mam sorter give up that Buck- 
ner might have the child. Mam juat said he might have ft then. When she 
apeared to give up the child Buckner was iu the house. This was may bo an 
half hour before Buokner was killed, but I don't know. 



Knows Sarah Buckner when he sees her. Didn't know Whitson Buckner. I 
know nothing about the killing of Buckner, except what Sarah Buakner and 
fausan told me after the trial before the Justice of ihe Peace, and they were put 
in my custody »a Sheriff of Bollinger county, Sarah Buckner asked me what I 
tDougM ol her case. I replied, i did not hear the evidence. She then said, I 
can tell you the whole circumstance ; and then she up and related it. She said 
Buckner came to her house in the evening drunlc, and abused her twice by 
using bad language, and cursing her, and swearing. He wanted the child, 
and she didn t want t« give it up, and they couldn't come to any conclusion at 
that time. Buckner started t« leave, and Malinda Bollinger, her eiater, who 
was then at the house, said I would give him the child Umt to [rather than] 
have such a difficulty. She said she consented to give him up the child, and 
toM her little son, John (here) to call him back. John called to Buckner and 
told him to come back, mam wanted to see him. Buckner came back then into 
the house, and took a chair and set down before the fire. After settiug down 
before the fire, he drew a knife out of hia pocket and opened it, and looked 
around at her while setting in that position. I don't think she said that he said 
anything— her daughter, Susan Seabaugh, came in with an axe, and came up 
behind him and then atruek him with an axe on the back part of his head, anS 
he leil over dead. She was put iu my charge, February, IS j5, I think. 

CKOSa-BKiMlNATIOH. 

Mr. J. Pringle and Suaan Seabaugh were present ot the converaation, and 
Suaan said neither yea or nay about it. She told the same tale several times in 
luy presence, but never varied in the substani - ■ 
reasons for Susan Seabaugh killing Buckner wa 



J\ as sworn in the trial before. Did you not swear on a former trial that 
vVJutson JSuckner was leaning forward in his chair with hia head down when 
Susan struck him with the axe? Don't recollect whether he did or not. Did 
Tou not swear that you saw the eyes of Buekner after he was atruek? I don't 
know as I did. Did you not swear that when Susan struck him he fell npon hia 
lace towards the fire? I did not. She struck Buckner with the blade of an 
a:re. I saw blood flow from the wound made on Buckiier's head when Suae 



I knew "Whitson Buskner. The last time I saw him he was at my house Did 
you have a conversation with Whitson Buekner charged to have been killed by 
barah Buekner, concerning his seducing or having sexual iiitcreourse with her 
c^ughter, Susan Seabaugh? Question objected to and objection sustained. 
Opinion excepted. 
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overtuied and excepted it 

Did you heap John Seatau^h say about tliree years ago, about the time of the 
killing of 'WbitaOB Buckuer, m Bollinger county, that it was he end Susan who 
kilted him, and his mother, Sarah Backncr, had nothing to do with itf Answer. 
I heard hira say part of it, and part I did not. Question. What part of it did 
you bear him state T OTerruled by court. 

The foregoing is the teatimonj' of Johu Seabaugh, W. C. Grinisley, and for de- 
fendact, David R. Conrad and Emma Hartle. 

ALBERT JACKSON. 



u acquainted with John Seabaugh ? I know him when I ei 



town of Bloomfield, county of Stoddard, hear him say that he, Buckuer, was 
leaning forward ? I did. Did you not at the same time and place hear witness 
say that he saw his eyes ? I dlu. Did he not aay that he fell forward when he 



e testimony of Carlisle. 

ALBERT JACKSOS". 



I, Beulien P. Owen, Clerk of the Circuit CouH in and for the county of Stod- 
dard, in the State of Missouri, do certify the foi'egoing to lie a tme and perfect 
transcript of the record and pmcecdiuga in the case of the State of Missouri 
versus Sarah Buckuer, as the same appears now remaining in my office. 

^■—, In testimony whereof I have hereunto signed my name and affixed 

!T n I the seal of said court, at office in Bioomfield, county and State aforesaid, 
■^■*- J this 20th day of January, A. D. 1859. 
w- REUBEN P. OWEN, CkrT;. 



1 it remembered that on the Tth day of January, A. D. 1859, was filed in the 
office of tho Clerk of the Circuit Court of Stoddard county in the Stale of 
Missouri, the folioniug papers in the oase of the State of Missouri against 
Charles Russell, whioh said papers are in words and figures following, to wit: 



Your petitioner, the undersigned, Charles Russeli, respectfaliy shoirs that he is 
restrained of his liberty by William P. Crj ts, in the town of Blwmfield, in the 
county of Stoddard, and State of Missouri: That, dn the4th day of -January, 1859, 

Jour petitioner was arrested upon a warrant or process Issued by Joniis Eaker, a, 
nsticB of the Peace in Stoddard oouuty, and chained with passing a count--''--' 
half dollar to one Thomas Jackson, and ever ainoe the day aforesaid youi 
tioner has been, and still is, restrained of his liberty by said Cryts. That, i 
6th day of January, 1869, the said James Eaker, Justice of the Peace aforesaid, 
eiamined witnesses tonching the matter charged ia said warrant or process, !—' 
the said Justice of the Peace did not examine nor tafee the statement of yonr pt 
tioner touching said matter, and commanded said Crjts totake your petitioner i: 
custody, and in want of ball in the sum of three hundred dollars, your petitio: 
tfl keep in custody BDtii the nest term of the Circuit Court of said county. Tl 
said restraint is illegal, heoanae the said magistrate, the said Jonas Baker, Justice 
of the Peace aforesaid, who issned said warrant or process, and committed to cus- 
tody your petitioner as aforesaid, did not, at any time, take the esamlnation of 
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IB provided by law. That jonr 
order, or process, bj virtne of 
I auoh eopj was refused by aaid 

his 
CIIAELES M RUSSELL. 



Sabaeribed and Bwotn to before the un d era igned. Clerk of the Circuit Court of 
Stoddard oonntj, this 6tli day of January, 1859. 

KEUBBN P. OWEN, Ghi-k, 
by his Deputy, Vm W. Hale. 

State of Missouri, 1 
County of Stoddard, J **' 

The State of Missouri to WiUiam F. Cri/ls, Conslabk of Castor tomtsMp, Siod- 
dard eountif, Oreeting: 

You are bereby oommaoded that the body of Charles Rusaell, under your custody 
detained as it is said, under safe and secure condnot, together with the day and 
cause of his being imprisoned and detained, by whatever name the said Charles 
Bnssell may be known, you have before me, Albert Jaoiison, Judge of the fifteenth 
Jndieial Circuit of the State of MisBOuri, at the court house in the town of Bloom- 
Held, in said county, on the — day of January, 1859, to do and receive what Bhall 
then and there be considered eonoerning the said Charles Russell, so imprisoned and 
detained as aforesaid ; and hereof fail not at your peril. 

Witness my hand this 8th day of Janaary, A. U. 1859. 

ALBERT JACKSON, JucfjG. 

I do hereby certify and relnrn that I have in custody the above named Charles 
Enasell, by virtue of a verbal order of Jonas Eaker, a jBstiee of the Paaoe in and 
for Stoddard county, Missouri, and that no certified copy of said examination has 
been delivered to me. 

W. E. CK.YTS, Caneiahfc. 

Stalfl of Missouri 1 

Charles Enssell. j 

The defendant being brought before me by the said William Cryts, and he show- 
ing no authority, or mittimus, or warrant, for holding in custody, it is ordered 
that the said Charles Rnssell be discbargcd from the custody of said William Cryta. 

January 7tb, 18 SB. 

ALBERT JACKSOS, 

[The Secretary was proceeding to read the remaioder of this trans- 
cript, when Judge Jackson objected to its being admitted as ^idence,. 
on the ground that the portion already read set out ftilly all his action 
and proceedings, and that the remaining papers set forth in tlie trana- 
oript were not filed by him, and were not a part of the record in the 
cause. Mr. Knott stated the nature of the remaining portion of the 
transcript, argued its admissibility briefly, and called Beuben P. Owen, 
Clerk of the Stoddard Circuit Court, who testified as to the manner in 
which the matter lo which Judge Jackson objected was filed. The^ 
question for the decision of the Court then being, shall the whole trans- 
cript be admitted as evidence ? the vote stood as follows ; 

Ates— Messrs. Brown, Byrne, Churchill, Frazler, Goodlett, Galiett, Hallibur- 
ton, Harris, Homer, Hyer, McFerran, Mcllvaine, Hewland, O'JJeil, Parsons, 
Peyton, Kichsrd son, Thompson, and Vernon — 19. 
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Noes — Messrs. Fox, Hadgpeth, Morris, and Wood— 1. 

Abseni-~M.6SSTS. Johnson, MoFarland, Bains, EobinBon, Seott, end Wilson. 

Absent on leave — Messrs. Coleman and Wright. 

Excused from voting — Measrs. Jones and Watkiiis. 

So the question was decided in the affirmative, y.iid tlie reading of 
the tranacript proceeded as follows:] 

And atterwards, to wi 
of a Justice's docket w 
eaid county ot Stoddard, to nit; 

State ot Missouri 1 

[Ciiarles^Russell. j 

Sait brought before the undersigned Justice of the Peaae, upon tlie affidavit of 
Thomas Jackson, for passing ooHntarfeit money. Writ issued ou the 4th day of 
Jan'y, 1659, dallTered to W. F. Crjts, Constable of Castor township, made raturn- 
ablB forthwith. On the said 4tb day of Jannarj, 1859, said Constable returned said 
writ eseouted, by brineing the body of said Charles Bussell into court. On the 6th 
day of January, 18S9, its cause caCld, and the deJendant not being ready for trial, 
for the want of witness, this eause is eon linued until the 6th day of J anuary, 1859. 
On said day thapnrlee by Iher attys. opper and defendant puts in plea of not guiJty; 
the testimony in the cause being produoed, and their testimony reduced to writing, 
and the court after kering the testimony — it is considered by the court that Charles 
Rossellis guilty in manner and form as alleged in the affidavit filed, and that be 
be held to bail in the sum of three hundred dollar! for his appearance at the Circuit 
Court to be held on the 3rd Monday of May, 1859, and ttat ho have until 10 
o'oloek, the 7th of January, 1B5B, to fill his bond for his appearance as aforesaid; 
and it is further caniided that judgment be rended for the sum of tbirty-seven 
dolU and fifty cents, cost accrued in said suit. Judgment rmd on the 6th day of 
January, 1859. 



State of Missouri, 1 
Conaty ot Stoddard. J 

I, Jonas Eaker, a Justice of the Peace of Castor t 
eonnty and Slate, do hereby certify the foregoing to 
judgment in said cause, as more fully (ipprs from n - 

Given under my hand this the 7th day of Janua 



State of Missouri, I 
County of Stoddard, f 

I, Reuben P. Owen, Clerk of the Circuit Court in and for the county of Stod- 
dard, in the State of Missouri, do certify the foregoing to be a true transcript of 
the petition and affidavit, writ of habeas corpus, and ollicer's return thereon, and 
the order of the Judge discharging the defendant, in the cause of Ibe State of 
Missouri against Charles Russell, and also a copy of the transcript flf the Justice's 
tiocket in said cause filed in my office. 



{-■} 



In testimony whereof, I hav 



REUSES P. OIVEN, Clsrh. 
On motion of Senatoh Jo.nes, the Court adjoLirned. 
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The Court met pursuant to adjournment, aad was opened by T'l'ocla- 
mation. 

The managers and respondent attended. 

Mr. Knott announced that they had no further testimony to offer on 
behalf of the State until the arrival of absent witnesses ; whereupon 

Judge Jacksos rose and said : 

Mh. PRuaiDEST, AKD Senatorst In going on with this ease, it is proper 
now for me to give you mj opinion of the law governing it, as it exists in 
the State of Missouri, in support of my answer to the charges against me, 
and to show what the other party must confine themselves to. I will 
first call your attention to certain constitutional provisions, certain pro- 
visions of the constitution of the United States and of the constitution 
of the State of Missouri. There has been a good deal said about the law 
and precedents in eases of this kind in the Congress of the United 
States. But you will see that there is a wide difference between the law 
of our State, and the hiw of the United States. Under the laws of the 
United States, Congress may try a Judge for many things that he would 
not be answerable for by impeachment in our State, In tliis State, it is 
only in certain cases can a -Judge ha impeached, and we shall see what 
those cases are. Under the laws of the United States, all crimes a-ad 
misdemeanors, when a Judge commits them, he can be impeached for it 
In this State, every man must be tried by a jury for a criminal offense, 
and there is no exception, like there is under the United States law, of 
eases for impeachment And there's the great difference that the pros- 
ecutors in this case it seems couldn't or wouldn't understand. I will read 
from the constitution, where it says that the right of trial by jury shall 
rem^n inviolate, and that no person can be proceeded agmnst criminally 
by information or otherwise, except by indictment These constitutional 
provisions malie certain rules which must guide you in this case. But 
first, you will see that there is but two classes of offenses that you can 
try a Judge for. One is, for doing something, or omitting to do some- 
thing—some official act, which the constitution or law says he shall do. 
That is one kind of misdemeanor in office. Then there is another class 
of cases, where a Judge is indicted and convicted by a jury, like another 
man, for some infamous crime. But first always he must be indicted 
and convicted of some such crime before you can impeach him. Then it 
may be that you can go ahead upon the record of that convietionJo say 
he has misdemeaned in office. You all know that the way to prooeed 
i^inst a Judge wliom you may think incapacitated for his office by igno- 
rance or imbecility, or peculiarities of temper, is by address, and not by 
impeachment The two classes of impeachable offenses, the proceeding 
by address, and the right of apjieal, are sufficient restrictions upon the 
power of Judges, These provisions of the constitution were mserted 
when it was the law that the Judges should be appointed by the Gov- 
ernor, and they may have been needed then ; but now they are, or some 
of them are, of very doubtful utility. Now, you know, if a Judge be- 
haves badly, and the people, in whose name all proceedings against him 
are to be conducted, don't want him in office, they can just turn him 
out, and put some one in his place who will suit them better. The peo- 
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pie select the Judges. StUl, they might make a very had selection ; and 
they might find it out, and want to get ciear of him before his time 
would be out; and then, if he has been guilty of any crime, it would be 
the duty of the Senate, as the law now stands, to try him, when the 
House impeached. The House should specify what particular crime he 
had been convicted of, or what particulM" act he had done which was a 
misdemeanor in office, and then it would be the duty of the Senate to 
turn to the record and see if the thing was so, and then ihey would pass 
judgment upon him. The Senate cannot look into his judgments and 
rulings to see whether they were legal or illegal That is the Supreme 
Court's business, and the Senate cannot look into sucii things. 

Now turn to the constitution of the State, Art. II, page C5, 1 vol. Kev. 
Stat, and what do we find there ? I will read : 

The powers of government shall be divided into three distract departmentu, 
each of which ehall be confided to e, eeparnte magiatracy ; and no persoa charged 
with the esercii" of powers properly Ijelonging to one of iJiose departinenta, ehaU 
exercise anv power properly belonging to either of the othern, except in the in- 
stances heremalter exfre'sly directed or permitted. 

Now isn t that plain and distinct? I ask you if the Legislature isn't 
one of thes>e sepaiate and distinct magistracies, and the Judiciary an- 
other? Then it savs, "no person charged with the exercise of powers 
properly belonging to one of those departments, shall exercise any powers 
proijerly belonging to either of the others." Now, gentlemen, if you in- 
vestigate the legally or illegality of my official acta, ain't you acting in 
the judiciary capacity? Didn't they contend, in the House of Bepre- 
sentatives, that they were a grand jury ? A grand jury cannot exist out 
of the Judiciary depM-tment^ Yet they all took an oath that they would 
observe the constitution of Missouri Now if this Art^ II of the consti- 
tution means anything, it must mean that when you act as legislators, 
you shan't act as judiciary. What right, then, had they to act as a grand 
jury? 

A Judge, like everybody else, may make mistakes in his acts. Now 
his acts — if they are wrong, how is that provided for ? If he has done 
anything wrong, any party may apfieal to the Supreme Court and be 
righted. That is the way the constitution has provided for such cases. 
How then can the Legislature take the place of the Supreme Court? 
How can the Senate undertake to decide with regard to the legality of 
my official disposition of bills of exceptions, applications for changes of 
venue, and the like of that ? Now, you will remark that they don t say 
that I did any of this for bribery. Admit that I sent cases on changes 
of venue to counties remote and inconvenient, and .that it was illegal 
for me to do so. Could they not appeal ? My action was not final. 
They could take all such cases to the Supreme Court, and if what I did 
was wrong, that is the way to get at it. They, — theSupreme Judges, — 
would rectify any errors I might make. Though you mSy think I was 
wrong, that is not the way to get at it, for you to pass judgment upon 
it _ In that you exercise powers not belonging to your department, 
which the constitution says you shan't do, except in certain instances in 
it directed and permitted. Now, what are these exceptions ? Why they 
are only in cases of impeaehment. But, then, let me turn to that 
clause in the constitution which empowers the Legislature to impeach, 
and see what it is for: 

The Governor, Lieutenant Governor, Secretary of State, Auditor, Treasarer, 
Attorney General, end all Judges of the courts of law and equity.shall be liable 
to impeachment for any misdemeanor in office; but jud^ent in Buch case ' 
shall not extend farther than removal from office, and disqualification to hold 
any ofSce of honoi-j tru^t,or profit, under this State. 



bjGoogle 



JUDGE JACKSON'S 



Slissouri. Now, the constitution of tiie 

The President, Vice Presictent, and all civil officj 
1)6 removed from office on impeRchmeot for, and c( 
or other high crimes and miademeanors. 

You mast see the difference. In one the impeachable matt«r must 
be " any misdemeanor m office." In the other it is " conviction of trea- 
son, bribery, or other high crimes and miademeanors." Misdemeanors 
in offien and high ciimes and miademeanors are very different things. 
Now, what are misdemeanors in office t Where will you look for what 
misdemeanors in office are? You must look to the constitution and 
laws. What does the constitution say about it ? We will look to that 
first. Well, the constitution says that a Circuit Judge must reside and 
be a conservator of the peace in the circuit for which heis Judge. Now 
suppose a Circuit Judge doesn't reside in his circuit. He is not indict- 
able for that, because it couldn't be a crime in itself But he could be 
impeached ; and suppose he was, then you would inquire into that mat- 
ter, — whether he did live in his circuit or not, — and not into his official 
conduct You would have nothing to do with that, jigain, the consti- 
tution says that no person shall be appointed Judge of the Circuit 
Court before he has attained the age of thirty years. Now if a man 
does act as Judge before he is thirty, he can be impeached, and you 
would inquire into his age, not into his official conduct So it is if he 
holds the office after he is sixty-five years of age For that he would 
be impeachable ; hut you couldn't examine into his conduct on the 
bench. That is not your province. 

The judiciary can't examine into the manner you discharge your 
duties. If you are sent here faithfully to represent the people, and you 
don't discharge your duties, or discharge them improperly, can they, — 
the judiciary, — enter your province and arraign you for that ? If they 
were to attempt it, you would tell them " no, you can look at the laws 
we pass, — you must be the judges of whether they are constitutional, — 
but that is all you can do. You are not the judges whether they are 
good or bad laws, and our behavior while we were making those laws, 
is none of your business." The reason for all this is that the two de- 
partments of the government are distinct and separate, and one is not 
to infringe on the other. Like any other officers of the government, 
you may he arraigned for treason and bribery, and you can be indicted 
for your own individual, personal crimes. So with a Circuit Judge. He 
is as free as you. And his personal official demeanor is no more a mal^ 
ter for your courts than yours is for bis. 

Suppose the President of the Senate raps on his desk when he tlimka 
some captious member is out of order, is that insolence? Suppose the 
President happens to think a member is out of order when he is m 
order, and he tells him he is out of order and must sit down Is that 
oppression in office ? Moat certainly not. So, too, it is with the Judge 
in court It is his duty to keep order, and whenever he thmk* an 
attorney out of his place, he may call him to order, and to enforce 
obedience to his orders, he may send the attorney to jaiL If the Tudge 
mistakes his duty,— if he abuses it, — it is not oppression m office 
For his decisions, if wrong, they can be reotiiied by the Supreme Court, 
and for all else he is responsible alone to his constituents — the people 
who placed him in office, and can remove him if they see proper. If 
he is not corrupt in office, he can't be impeached. But, so much for the. 
constitution, and all that can be learned from it about n 
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Now let us turn to the statutes on the same point. In the act con- 
cerning courts, in sea 58, p. 541, it is provided that " no Judge shall 
practice, or act as counsellor or attorney, in any court within this State." 
Further, in sec. 60, it is provided that " no Judge shall have a partner 
practicing in the court of which he is Judge." Wow, there are some 
cases in which a Judge might commit some misdemeanors in office. If 
1 have acted as an attorney, or if I have had a partner practicing in any 
of my courts, then I am guilty of a misdemeanor in office, and I can 
be impeached 

la^ section sixty-three it is provided that any person violating the 
provisions of this act, shall be deemed guilty of a misdemeanor in 
office. Now, then, in this case, are either of these charges alleged 
against me ? If so, you can try it. If not, so far you have nothing 
to do. 

Eut this is one of the two classes of impeachable offenses. We will, 
now, examine into the other, and see how it affects me in this case. I 
rea<l from the constitution, article three, a section found on page 67: 

Seotios 14. The General Aaeemlily ahaJl have power to excliide from every 
office of honor, tnist or profit, within this State, and from the right of suffraae, 
all persons convicted of bribery, perjury, or other infamous eriiiio. 

There is the constitutional clause upon which this last class of impeach- 
able cases is founded. Mark you, it says "all persons couwiWai of bribery, 
perjury, or other infamous crime." Here, in the section which follows, is 
another : 

Sectiok 15. Everv person icko slmll be convicted of having, directly or in- 
directly, given or oflered any bribe to procuic hie election or appointment, ahall 
be dlBcjualified for any olBee of honor, trust, or profit, under this State; and any 
])erspn who shall give or ofl'er any bribe, lo procure the election or appointment 
of any other person, shall, en eanniatton thereof, be diBoualifieil for an elector, 
or any offlco of honor, trust, or profit, under this State, ior ten years after euch 

Can anything be plainer than that the first thing to be done in any 
case of this kind is to procure the conviction, and that no man, under 
this clause of the constitution can be disqualified for office until he is 
convicted. If it is a Judge against whom such a charge is made, and 
he is impeached, you have nothing to do but to go to the record and see 
if any conviction is set down there. The record is all you can examine. 
If the party making the charge happened to be mistaken as to the ex- 
istence of the conviction, the Judge would have to be acquitted. If it 
were otherwise, although you might think that the conviction was an 
unjust one, the mere fact of the record showing there was a conviction 
would sustain the impeachment There is the provisions, and I hope 
the Senatoi-a will examine them carefully for themselves.. I conceive 
the constitution on this point to be very clear. I believe I read before 
that clause which says, the right of trial by jury shall remain inviolate. 
I vrill come to that again, though, after awhile, in commenting upon 
what Mr. Knott said in his opening remarks. I will read this : 



That, in all criminal proeeentions, the arjjiieei has the right to be heard by 
himself and his couneel ; to demand the nature and cause of accusation • (o 
have noiopulsory process for witneaaea in hia favor ; to meet the witnesses a-ai'nst 
him face to face; and, in proaeeutioiie on presentment or indictment, to aspeedy 
trial by an impartial jury of the vicinage ) that the aoeneeii cannot be compelled 
to give evidejioe against himself, nor be deprived of life, liberty, or property 
but by the juiigment of his peers, or the law of the lajid. 
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And here is another section hearing on the same point : 

That no perEon can, for an indietable offense, be proceeded againat criiainally 
b^ informstion, except in caEOa arising in the land or naval lore.ee, or in the 
militia, when in actual service in time of war or puljlic danger, or by leave of 
the court, for oppreeaion or miedemcanor in office. 

You will see that jou caunot proceed against me, in indictable mat- 
ters, hy information of oppression or misdemeanor in otBce, except hy 
leave of the court. If the House ever proceeds in this way, it must be 
in cases not indictabla Sow, turn to that pajt of the law providing for 
impeachments, and you will understand this, perhaps, better than I do. 
That law says, that when a party is convicted or acquitted in an im- 
peachment proceeding, he shall, notwithstanding such conviction or ac- 
quittal, he subject to indictment, trial, judgment, and punishment for 
any indictable offense, a^ording to the law of the land. I hold that 
if he can be indicted as well as impeached, I hold that the indictment 
must precede the impeachment, and be the basis of it If this statute 
has any other construotion, it is clearly uneonstitutionaL 

There are provisions in the constitution of the United States similar 
to those of our State constitution, which I will here pause to read, that 
you may not only see what governing effect they must have in this case,, 
but that you may mark the difference. I read the fifth and sixth arti- 
cles of the amendments to the constitution : 

Aeticle V. No person shall be held lo answer for a capital, or otherwise in- 
famous crime, unless on a presontmont or indictment of a grand jury, esoept in 
eases arising in the land or naval forces, or in the militia, when in aotaal service 
in time of war or public danger ; nor shall any person be subject for the same 
offense to ba twice put in jenpardy of life or limb ; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, or 
"'""°'^'', without due process of Jaw ] nor shell private property be taken for 
'" without just oompensatior 



■roperty, v 



uie crime shall have been committeil, which district shall have been previously 
ascertained by law, and to be informed of the nature and came of the accusa- 
tion ; to be confronted with the witnesses against him ; to have compulsory pro- 
cess for obtaining witnesses in his favor, and to have the assistance of counsel 
for his defense. 

^ I wDI refer you back now to the provision of our own State constitu- 
tion, which provides that the General Assembly shall have power to- 
exclude from every office of honor, trust, or profit, all persons convicted 
of bribery, pequry, or other infamous crime, and also to the one pro- 
viding for impeaohments, for misdemeanors in ofSce. You see that the 
cases of bribery, perjury, and other infamous crimes are all pixtvided for, 
in a certain way, and that when it is sought to disqualify a man for of- 
fice for one of these things, he must first be convicted. Now, let us 
look after these misdemeanors in office. It is clear that mere Mistakes 
of a Judge are not misdemeanoi-s. There is another provision for- 

Now I want to illustrate the effect of the doctrine maintained here 
by the managers in this case. They will admit that everybody els©' 
but Judges can always avail themselves of the right of trial by jury. 
But when any one thinks a Judge can do wrong, what can he do ?" 
Why, he can try to get him indicted; and if he don't succeed in that, 
he can go up to the Leeislature, drag the Judge after him, and there 
cut him off from the means of defending himself before an impartial 
juiy of the vicinage. If he commits anj' offense, it would be better,. 
under this view of the law, not to try to indict him. No, you could ia- 
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fliot on him & much worse punishment. He may have acquired a name 
that he was proud of; but cutting him off from the means that other 
men have to defend their fair names, you telt him to go forth disgraced, 
and that he is nol worthy of any trust or honor. And this is to ba 
done, not by the people who elected him, but by the Legislature. The 
statutes have laid it down that the people have a right to choose their 
own Judges. -But here it seems that this is a mere cheat. After they 
have elected a Judge, if he does not suit the Legislature, they dismiss 
him with disgrace. This is the kind of doctrine 3iat the managers are 
maintaining here. They say, to be sure, if a Judge has committed a 
crime, he may be indicted ; but we won't do that He is a stain upon 
the judiciary of the whole State. We must select a mods of trial for 
him where he will have no chance. He must be tried, not in a court, — 
not in a proper tribunal accustomed to the protection of innocence and 
the punishment of guilt,^but you take him without indictment or 
sufficient specific charges and try him in the Legislature. If he were 
indicted, like others, he would have a hand in the selection of a jury. 
Here it is different, and he can do nothing of the kind. You recollect 
that the constitution says a man cannot be deprived of life, liberty, or 
property, but by the judgment of his peers, or the law of the land. 
Now haven't I, as a Circuit Judge, a property in this office. It was given 
me for a time by the people. Most certainly I have a property in it. 
And will you take it away from me without the judgment of my peers ? 
Who are my peers ? 1 tell you plainly that you are not My compeers 
are higher than Senators, or Governors, or Representatives. A Judge 
does not cease to be a citizen, and as a citizen, citizens are his compeers. 
He has a right to select the best of them, and when he does, he selects 
higher than Senators or Representatives. I mean no disi-espect Your 
capacity of citizen is higher than your capacity of Senator, and higher 
tf^n any other capacity. A good citizen is nothing more nor less than 
an honest man, and " an honest man is the noblest work of God." 

I have thus given you my views of the constitutional aspect of this 
case, not because I wanted to be technical, but because I wanted you to 
get at the foundation of the law on this subject I would not avail my 
self of a merely and exclusively techn aldfn Iwllnwiassto 
this law which they say these articles a e pa t ul ly f und d uj n 
You will readily see that the whole or ea 1 tl h 1 of tl a t le 
in the criminal code of our State, rests n th f n t tl con t 

tution to which I referred you. I will ad al t n to g t at 

the connection of the section that tiiey la m a g ng autb ty f 
the proceedings here against me, giving y u my mment. a I g on 

Section 1.— Every person who aliall, dire lly nl tly g any m n y 
goods, right in. action, or any other valuabl c d a t ty ad 

or any promise, undertaking or aeeuritytheref to ft f h State o 

of any county ; JPirat, With intent to mflu n h p dg n nt 

deoiaion, on any qaestion.matter, cause or proceeding, which may be then pend- 
ing, or may, by law, be brought before him in hia official capaeityfi)r to induce 
him to negleotoromit the performance of any official duty,or to perform such 
duty with partiality or favor, otherwise then is reqaired by law ; or, Second, In 
conaideration that such officer hath given any vote, opinion, judgment or daoi- 
sion, in any particular manner, upon any partioular side, or more favorable to 
- le Bide than the other, or [on] any matter, question, cause or proceeding, or 



It is plain that there is nothing in this section especially applicable to 
Judges. It was intended by it to provide a punishment for the man or 
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particular manuer, on anv nartipiiJnp aiHo ^^^f' J'!''S™ppt or denial on, m any 
a>e other, of any ouestSn ^tt»r ^= ' ^ favorably to one aide th^ 

omitted to Po/mlnl offi^iSllTor^X ^.rr'''''§' "^^"^ -egleoted^ 



ivictioo 



corrupt discharge of their duties— oir,.flr.ttt, ^^V ,.^^ "'*'is 



public trnst, who 



Here is the great thing upon which thev relv in thl^ ^,^^ tt j 
this section I huv^ been ar^'aigned before you' uSd I hSd ^^i thJ'^'^'' 

ZS K '°? ."!f "Pf"' °P«'"'io« Of tbiit ,l.tateT TOu »m 't? ; 
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vot« for railroad bills. The opponents of these bills say it is high- 
handed oppression in office, and indict you for it. You mf>y vote 
aeainst them, and the friends of the roads indict you for willfully and 
maliciously neglecting and refusing to advance the best interests of the 
State Mr Knott's construction of this statute would lead to this with 
you ' With me it would be worse, because the instances whe^ people 
are dissatisfied with decisions against them by Judges are more frequent, 

^'^Bu?' eve^f I am indictable for my official acts, by this section, that 
does not make it right to impeach me for them. And if I am impeached 
for them, it doesn't dispense with the necessity of having a record of a 
conviction for them in the impeachment court The lawdoes not stop 
at this point exactly. I will read the seventeenth and eighteenth sec- 

Section it. Every officer or putlio agent of ttis State, or of any comity, -mho 
shall commit any fraud ia hia official capacity, or und^ color of his office, shall 
be adindeed guilty of & miademeanor, and punislied by iniprisonroenl in uie 
cou^y jSl for a term not excoeding one year, or by fine, not exoeedmg one 
thoHsand dollars, or by both such impriBonmant and hne. 

Skchon 18. Every person who shall be dulyconvicted of any of the offenses men- 
tioned in the preceding sections of tiis article sH^ be foreva; disqualified from 
holding any 0*00 of honor, trust or profit, under the couBtitutioii or lawa of thia 
State, and from voting at any election. 

The twenty-third section also has some bearing on this point, and I 
will here read it: 

Sectios 23. Every officer who ehsU be convicted of any official misdemesnor 
or m^oonduot in office, or who shall be convicted of any offense which, by this 
or anv other statute, ia puniahable by disqualification to hold office, ehalJ, m ad- 
dition to the other paniflhments prescribed for such offenaes, forfeit hia oHioe. 

From fill these sections it is very plain that those who hold me, or any 
Circuit Judge, amenable for any alleged offenses under these sections, 
are miatakea as to the meaning of the sections; and if they are not mis- 
taken about tbal^if Circuit Judges are meani^tbe only or first thing 
to be done is to indict and procure a record of conviction, to be used m 
divesUne the Judge of his office. So far as that is concerned, however, 
as I have before said, I would waive the necessity of an indictment if 
there was any plainly stated and specific charges brought against me. 
In this sixteenth section, we read the punishment of an oflense styled 
"willful and malicious oppression" in an official capacity, i^ow, how 
can that apply to a Judge ? It is the duty of a Judge to declare the law 
—not to execute it If he declares the Uw to be so and so, that cannot 
be oppression in the Judge. If the effect is oppresMve, it is the oppres- 
sion of the law— not of the Judge, The consequences of the law being 
declared and ruled in a eert^n way, are not to be reck^ed_ back to a 
Judee in that way, surely. When a Judge seutenwB a convicted crim- 
inal it is not the personal, individual act of the Judge. No strictly offi- 
eial'acts are personal acts. And when an instance of oppression cornea 
UD it is the oppression of the law, and cannot bo of the Judge. A Con- 
stable Jiulor, or other ministerial officer, may aot very oppressively un- 
der co\or of discharging his duty; but it is absurd to say that a Judge, 
whose province it is to say what the law is, can be oppressive >a declar- 
ing that law to be in a certain ease as he conceiv«i it to be. When he 
enforces a decision, he enforces the law. When his decision is opiH'es- 
sive the law is oppressive. Now, it ia against the theory of our govern- 
ment, and against common sense, to call law oppressive. It might do 
ill some particular instances to say that eertidn enactments of law were 
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of tbewbole State, and pe,bap, of li.whil, hSm S f 'I? '^P'r'' 
a Judge is impeached, hk own nerson,J f,.^i ■ J^ , ^^^'~*k"* "hen 
with iti in oth'or woriS, tha, "S a'tSi f jSi t i'"^'" '"^ " 
attack his cbamcter. Yet it is obvioi^ fr„m of ^ ™peachment is to 
that an impeachment in thiS £1? di"^.^ T"","'™ »' ">" !»» 
The article of the constltSlon ^521X1 ™!' V'T "'■ *""■ 

simply and only for n,i,d.n..an„rN„^h",e7nrM"';''i '■""?'■ 
or infamous in these misdemeanors Ti L » ™- ^ ""'^'^S dishonorable 
Judge e™ he im_pe.ched.TSSe £" VT?"-?".?, '" "i""' • 



Judge e™ he impeached to prac lie la. Yet i.ToTZl " "K"' * 
practice law. It a a misdemeanor fnr „ t ,1 V\ dishonorable to 
off.. Y.tth.rei.rtSg'X.putiKfoS'Ut"'";';'^!''.'™" 

a Judge is iS'fi'^MS'Z'Stf,ZX",7'Ll Tt" ?""- "•* 
after he has attained that age be eommff= b ll!, j^ . °*'' ^^ sioli 

can b. impeached Th.,ot\orh2?°Lhon»?h ."ff™ '" "'.''* "« 
late an oath to faitbfoU, do ,0 and .0 Yet a T™,. . 1"" *™ ' 
for .h... There i.nothing criminal abou7:nj' of .Ee^Sii^JShin'^ 
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inTolving character. So it is if a Judge doesn't reside in his circuit 
Suppose tlie Judge of the Fifteenth Judicial Circuit chooses to live in 
St Louis or Jefferson Ciiy; they are pleasant enough places, and it is 
not disreputable to live in either place. Yet the Judge could be im- 
peached for it This is the entire list of impeachable misdemeanora in 
office. I leave the other class of impeachable offenses out of view, now, 
because none of them are alleged against me. In this whole list ther* 
is not one act dishonorable or disreputable in itaelf. Would it not have 
been easy enough, then, to have stated the charges against me in tem- 
perate language, without reflecting upon my character as a man. These 
articles do reflect upon my character in a most unwarrantable manner. 
It may be said that they have attempted to charge me with other acts 
than those I have named, but still I think that the charges might have 
been and should have been put in dignified, respectful language. It is 
nothing tome that I may be at liberty to reply in the same tone and 
style. There is no use in my showing, how bad the House acted in the 
matter, and how they were all led away from reason and law by a few 
interested men, who had managed to get themselves on the Judiciary 
Committee. These things may be so, but really I don't like to be ai'- 
raigned on such charges, and dislike to make such a defense to any 

Look at the beginning of this thing. At first it is the act,— the soli- 
■tary act of one man,— and that man one who it is notorious was my 
<Mmpetitor for the position which I hold. When that man failed to turn 
me out of the office by Broducing dissatisfaction among the people of 
my circuit,— when my circuit refused to be dissatisfied with me,— and he 
could not effect his object in that way, then he appeals to the Legisla- 
ture to do it. The General Assembly is called upon to do what the peo- 
ple have had an opportunity of doing, and what they would not da It 
does seem to me that the Legislature, in considering this matter, ought 
to have looked at it like other sensible men are bound to do. If the 
complaint comes only from one man, they should weigh that complaint 
more The fact that there is now and has been no general complaint 
is a material fact for you to notice. By looking over the business of the 
House you will see that the petition of Solomon G. Kitehen alone 
started this whole proceeding- I believe you all want to do me justice, 
I believe there isn't a Senator here, but that would rather I should be 
able to maintain my rights than that I should fail of doing so. Then, 
I say, if you have doubts on the score of my guilt or innocence, let your 
minds revert to the origin of this matter. Reflect that it is a notorious 
feet, that a single citizen of my circuit, and that one a notoriously em- 
bittered personal enemy, has instituted these proceedings, and evidently 
not because he believes or can establish the fact that the people of the 
circuit will support him in it, but because as a Judge and man I have 
acted in such a way as did not suit him or his purposes. ^ 

But you can look at this point in another light Now, then, let me 
suppose that you take it for granted that this single citizen of my circuit 
had a right to institute these proceedings against me. Let it be assumed 
as a prima fade ease that this citizen is honestly of opinion that I ought 
to be impeached for the good of my country, and not to gratify his per- 
sonal enmity, and that he came hero in all honesty and sincerit:^, and 
did this thing out of respect for his country's laws. Now, then, il this 
is the primn fade state of the case, most certainly I have a right to 
show that that is not the fact, and that the proceedings against mo 
were conceived and brought forth by malice alone. And to do this, I 
have only to point out the petition with which the thmg w(^ done, and 
ask you to compare it with the articles of impeachment The petition 
contains almost an entirely different set of charges from that set out in 
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lh« «Pliole<. After he got here, and was fully counseled and adviaed 
•bout the mall., ta conolnded to ab.ndon th"°Sge. oS ,S,S 
cam. h.r., and .utetltute new on.a. Thk, of ll.eif, i, f "erv a Jn Scant 
crcumatoncc. Tier, k on. in.t«,o. particolarlr, 5 wS iSu.t dt 
leot jonr attention In th. p.lltlon, af one point, I am oh„,e?Z' h a 
gr«.l ontrag. mrefuaing atrial to. man, and t wa. "iS Sat I 
•berebycauarf it death. Thl. wa> agreit Ihing.Tnd mS naJad. 
wa. mad. of .1 m th. petition. W.ll, now, loo.k thmngh ih. arlSS 

»Sed 'l " J.°,"l,'"" "tA'" ??£-""!" ■"■"I!* t" entjydi 
appeared, it aeems th.y couldn t get thia ebarg. that 1 had kili.d a 

S.,^.??™",?""""-?."" ""■ "•»"■■ tb« re..„„rm,„i't 
™S it <»"»■«<» room there wa. OTaid.rabl. di.cua.i.n 

ruS'iJ^i"'- .?'■ I'™''"'- Ko teatimony ha. been offered in rela- 
tion to thi. matter. Hon. .an h. offered, b«ita. it i, a wholly outaide 
matter. W,th what pmpriety, then, can th. re.pond.M go .5 in tSS 
atyle, with aa.ertiona about the committee of tb. Hon.. „hioh h. .an' 
not .nbatanliate with proof, and which the rules of evideno. would nJt 
permit n. to contradict ? I oerliinly think it i. out of order 

JmOE JiOK.0.. Sever mind, Mr. Knott Wait till I get through 
and you will ,«, that what I ,ay i. material enough It Say InterS 
S^hTZf" "•' think for now It ,«,„. ttat^th. .„SSti„ M 
Sme of th.r™""'°'i "r.?" '°l °°' "J"? th. man, and it aif«5 

mfdrK, Si b ,, -T'' ""■ ■??""•' "ttbough one had been 
SLS !', ™!? It'*'?"' ""."."i?' "' "' ." I •l'™''' havo done, and 
the lanlt Lay near the doors of the committee iHelf. One of th. .om- 

li !t-M" '""■''"'*. >''»B»''«' ■= CharLywa. quite aniiou, to 
Co, ,b , °*. t"*' "■ , »"' "o"!" -id, "Now, Charley, yon 
know that won t do You know who i. to blame for hi. not getting 

"ettd trmaSr.' ^"^ """ "' """"S "»»' ' 'I* ""i" 
SEiiioa T.o»paoj -id that b. thought the r«pondeut wa. now 

5™ IS °L-"i"- F" t«i <«P«'«il bim to conliie hima.lf, in b! 

pected to baa. hi. def.n.e ; and h. had no dmire to hear th. atrietura 

upon the committee which the ropondent wa. now uttering """"" 
JmoB JioEaon. I wa. only illu.traling the grounda of my d.f.nae. 

If It » wrong in m. to defend my.elf fr.'m these .ba-g™ in Ti, way S 

EtTarhnt'sr.'* "■"°- ' ™ "'' "•"■■« "•» "•-».»."' to 

;„.?bt!r I*""™". (>» «<; "bair.) Thin matter of which you have 
jn.t been apeaking, ha. certainly nothing to do with the c... Judge 
J«kaon,and I thmk, it would b. much better tor youtoSoVtS 
Sr"."."^ ' "'" ""'^ "'"•' you oaudlacns, with m™. 

JouGE J.icEeox. W.11, it aeems thia aquib case is ruinous to some of 
th, committ.., and I ,m pa«, it for th. present. I ™lT ," now Sth. 
article, of impe.cbmait I will read the lint article" 

f^? ^I i ^^^V '"^ ^^^^ ** t""* t""" of Bloomflald, within and for the ™i.»tv 

;iSKSiiAs-£.s:rS'raf;js&a;Lsi* 3 
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Judge,) did wlllfullj and malioionsly condnot himsBlf in a nmnner highly oppres- 

Firat. The paid Albert Jackson, desiriDg to harrass and oppress the said Jonaa 
Baker, did, at tho Circuit Court aforesaid, whereat he, the said Albert J ekaon, 
presided as Judge, as aforesaid, cause an attoehment to issue against him, the said 
Eaher, as for a criminal oontempt, because said Eaker did no! make return to a 
writ of mandamnB, which nrit had never been delivered to said Eaker, bat of 
whloh a copy had been delivered to said Eakor ; by virtue of nhich atlaohmont the 
said Jonas Eaker was arrested and held in custody for aevera! hours, and released 
finally by said Albert Jackson, on condition that he, the said Jonas Baker, should 
make return to the copy that had been delivered to him, said JaokBoa well knowing 
that said writ had never been legally served upon him, the said Eaker, and that ho 
was not in oontempt for not answering thereto. 

Secoad. In refusing to pei-mit oounsel for said Baiter to speak in hia beLalf, when 
they proposed to show to the court that said writ of mandainDB had never boQn 
properly delivered to, or served upon him. 

Third. In peremptorily, and in an oppressive, angry, and insulting manner, or- 
dering theeounsol of said Baker, to wit, Solomon 0. Kitchen and William G. 
Phelan, to shut Iheir tnoulhs and lii dntna, when they, in behalf of their said client, 
attempted to suggest an insufficisncy in the service of said writ of mandamus. 

foarth. In depriving said Jonaa Eaker of tie benefit of counsel, and of the 
privilege of speakiDg through such counsel in his own defense, as he had a law- 
ful right to. 

I bad intended to take up the articles one at a time as tliey come in 
order. But for want of time I will limit myself to a brief notice of the 
four or five different classes of charges without regard to the number 
of the articles io which they are contained. I will aUude to this charge 
in the first article, and then notice ail the charges belonging to the 
aame class. 

The gist of this charge is that I told two attorneys to shut thett 
mouths and sit down, upon, a certain occasion, and that the whole trans- 
action constitutes an instance of oppression towards individuals and 
lawyers. I believe this is the only instance in which I am charged 
with any oppression of any individual othef than a lawyer. Kow, it is 
useless for me to tell you what the law is about such oases as these, and 
I think you will see from the nature of the transaction, as it has been 
and will be detailed in evidence, independent of any reference to the 
strict rules of law, that there was no oppression in this whole transaction. 
I contend that a Judge haa a right to enforce order in his courts, and to 
compel refractory parties to submit to the process issued from his 
courts. 1 read from the statute in relation to courts; 

rit or process sent 

Now, it is not only the right of a court to do this, but it is the duty 
of the court to do so, whenever a case of the kind arises. And such a 
case was here. A mandamus had issued from my court The party 
was not in attendance; he conceived that he had a defense which ho 
could keep all to himself; he haa a reason for making no return and he 
keeps that reason to himself. Now, I could do nothing hut issue an 
attachment under the circumstances. I told him when he was brought 
in that he could not pursue that course, and that if he had a reason for 
not answering, he must state what it was, and that was idl that was ne- 
■cessary. As to the attorneys, they claimed to bo the next friend of the 
court I thought they had no right to appear in that capacity, and 
they thought they had, or seemeed to think so ; and were importunate 
about it. Now, when there is a difference of opinion hetween the 
Judge and the lawyers, who is to decide? I didn't think they had any- 
thing to do with it. They thought they had. I decided against them, 
and for myself, and that vms my offense. Their pertinacity may have 
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ruffled me for a moment, and I may have been compelled to speak to 
them decidedly to make them desist. But in all that I cannot conceive 
that I was out of the line of my duty ; and.if I were mistaken as to my 
right or duty, who but the Supreme Court can overrule my decision ? 
But I will leave that and go on to the nest article. 

In this next article I am charged with secretly advising a Mr. Walker 
a3 to the best course for him to pursue in regard to a suit against him 
by a Mr. Moore. I believe there are three or four cases of this kind 
where they have attempted to make a charge against me out of my 
conversations with parties to suits. In regard to this Moore and WaUter 
case, I believe it wili turn out in the testimony that the conversation 
alluded to took place after a change of venue had been taken in the 
case, which sent it out of my circuit ; and that I spoke of the suit only 
as an individual and not as a Judge. When a man becomes a Judge, 

he Htill has feelings and interests in common with his neighbors, the 

same feelings and passions that he had before ; and a suit likely to affect 
his own rights or propertjr would be a subject on which he might very 
safely converse with a neighbor. I know of no law forbidding a Judge 
to take a part in the general concerns of his town and community. I 
think it will appear from the evidence that this conversation between 
Walker and myself was a merely casual one, and that I did not give 
him any advice; and that I was not stirring up strife or litigation, or 
anything of that kind. I think Mr. Walker's statement of the affair 
will bear me out in representing these facts to you. I will read the 
specification in this article : 

First. During the Circuit Court aforesaid, whereat aaid Albert Joekson preai- 
ded as aforesaid, there waa peuding before aaid court the cause of Matthew H. 
Moor© vs. James Walker, and the said Albert Jackson, corruptly, partislly, and 
to the utfer dagradation of the solemn and important functions of his said ofBee, 
secretly advised the aaid James 'Walker, defendant in said cause, not to compro- 
mise the same ; that the field notes by which the property in dispute between 
him and the said Moore could be identified, were lost, and that said Walker would 
be successful in said cause, if he would refuse to compromise the same! and that, 
in consequence of the prejudice of the said Albert Jackson, the said Moore was 
compelled to have the venue in said causa changed. 

My answer to this, gentlemen, is simply that I did not secretly advise 
Mr. Walker not to compromise, or give him any other secret advice 
whatsoever ; and that our conversation was a casual one, in which there 
was no departure from my duty as a Judge and as a citizen. I think 
you will see that the cliarge is not true in fact and ought not to have 
been made. 

I will now turn your attention to the next three articles all together : 

AtiTiCLB in. That, actuated by a spirit of arbitrary despotism and wanton in- 
justice, totally repugnant to the sacred duties pertaining to hisofiice, and highly 
dangerous to the rights of the citizens of the State, the said Albertjjackson, 
Judge of the Fifteenth Judicial Circuit, at a Ciroiiii^ Court begun and held with- 
in and for the county of Wayne, in the State of Missouri, at the town of Green- 
ville, in said county, on the last Monday in September, A. D. 1858, whereat aaid 
Albert Jackson, by virtue of bis office aforeaaij, presided as Judge, was gniltv of 
wiUfiil and malicious oppression, misconduct, and abuse of authority in his offi. 
oiaJ capacity; 

First. During the Circuit Court aforesaid, at the time and place aforeaaid, 

David M. Poi, one of counsel for plaintiff, in the cause of Limbarger vs. 

Power, then and there pending before said court, presented a petition to 

said Albert Jackson, then and there presiding aa Judge of said court aforesaid, 
to change the venue of said cause to some other court, because of the prejudice 
of the Judge, and informed him, ihe said Albert Jaekson, that both parties and 
ihB,r™.„n«i i,„.i o j.i.„t„„.j -night be sent to either the county of 
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and eoay of access ; but the said Albert Jaekaon, Judge as aforesaid, utterly uu- 
mindfol of tlie rights of the psrtips and counsel in said cause, and totally disre- 
garding tha provisions of the statgte in such cases made and provided, and will- 
fully and malioiousty intanding to barrass and oppress the parties aforesaid, asd 
their counael, awarded a change of venue in said cause to Mississippi county, 
well Itnowing said county to be remote, difficult of access, and in convenient to 
all the parties, counsel, and witnesses in said cause. 

Second. When counsel engaged in said cause, to wit, David M. Fox and Philip 
Pipbin, attempted then and there to prevail upon him, the said Albert Jackeon, 
to change the venue to some other county more convenient to all parties, and 
inlorraeil him that by sending said cause to Misaiasippi county he would deprive 
them of the privilege of att-ending to their oUenta' cause, as they had been em- 
ployed lo do, he, the said Jackaoii, replied U> each of them in an oppreaeive, 
inselent and insulting manner, highly ahamel\il and derogatory to the dignity 
of the important position he occupied aa Judge, as aforesaid. 

Abticle IV. That, influenced by a similar spirit of injustiee and tyrannous 
disregard for the rights of the citizens of the State, the said Albert Jackson, at a 
Circuit Court begun and held witiin and for the county of Dunklin, at the town 
of Kennett, in said county, on the second Monday in Way, A. D. 1858, whereat 
he, the said Albert Jaoiaon, presided aa Judge, did conduct himself, in his offi- 
cial capacity, in a manner highly oppressive, nnjust, and tjrajiniea], viz : 

First. Dnringthesittingof the Circuit Court aforesaid, at thetime and place 

aforesaid, counael for the defendant, in the cause of Smiti w. 

Cude, then and there ^nding before said court, whei'eof said Albert Jaekaon was 
Judge, presented to aaid Albert Jaekaon, Judge of said court, a petition to change 
thevenueof said cause to some other court, on account of prejudice on the part 
of the Judge; whei-eupon aaid Albert Jackson, willfully and maliciously in- 
tending to harrass and oppress the parties and oonnael in said cause, awarded a 
changeof venue in said cause to the i;oi(n);j(o/ Pemtsco*, notwithstanding he was 
then and there assured by oonnsel for both parties in said cause, that said county 
was difficult of access, and inoonvaniant to both parties and witnesses; that 
both parties to said cause had agreed that the venue of said canse should ba 
changed to Bollinger or Scott county, either of which would be much more con- 
venient to all parties than the county of Pemiscot, add that if said cause should 
be sent to the county of Pemiscot, counsel for both parties would be compelled 
to abandon it ; and to tha eanieat entreaties of counsel for both parties in aaid 
cause, that a change of venue therein might be awarded \o soma other county 
where it would be posaiblefor them to attend to it,Bnd that would not bo so diffi- 
cult of access, and inconvenient to the parKeg therein, he, the said Jaekiion, 
angrily, rudely, and insultingly replied, in a manner indicating a total disre- 
gard for that courtesy toward counsel, and respect for the righta of parties, that 
common decency and the duties of his office required. 

Article V. That said Albert Jaekson, Judge aa aforesaid, has, in numerous 
other inBtaneea,_ been guilty of willful and malicious oppression, misconduct, and 
abuse of authority, in awardingchangesof venue in causes pending before him aa 
Judge as aforesaid, to counties remote, inconvenient, and difficult of access, in- 
tending thereby to harraaa and oppress counsel and parties, and to deter others 
&omavailingtliemBeivesoftheirrighttoachangeof venue under the law,- par- 
ticularly at a Circuit Court begun and held at the town of Kennett, within and 
for the county of Dunklin, on the second Monday in May, A. D. 1868, whereat 
said Albert Jackson presided as Judge : 

First. In awarding a change of venue in the cause of the Point Pleasant 
and Dunklin County Boad Company na. Moses Farrar, theu and there 
pending, to the county of Femiscot, well knowing said county To be incon- 
venient and difficult of access to the parties to said cause, and contrary 
to the earnest request of both parties to [have] said cause [removed] to some 
more convenient county. 

Second. In awarding a change of venue in the cause of said Road Company 
BS. Nathaniel G. Murphy, then and there pending, to the said county of Femis- 
cot, well knowing the same to be difficult of access and inconvenient to both 
parties and counsel. 

My action in four oases is here complained of, and the principle is tb» 
same in alL Now, when an application for a change of venue is made 
by either party to a Buit, the law is that the Judge shall send the case 
to some convenient county, — to a county as convenient a£ may be to 
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the opposite party. I think I will be able to proTe that I have done 
this in thesa cases, or at least that I have done bo according to the best 
of my judgment. But as you do not and cannot know the state of the 
husiness in the surrounding cownties, and are not, perhaps, acquainted 
with that country, I do not see how you can decide that matter. It 
isn't always the nearest county that is as convenient as may be to the 
opposite party. And sometimes it is hard to say which would be the 
most convenient county. In such cases, who is to decide the question ? 
Evidently it is not the counsel who presents the application. He can 
have nothing to say in the matter. And it is not the duty of the court 
to consult the convenience of the attorneys on either side, as they have 
no rights in regard to the matter to be consulted. If any such case 
as is here stated were to arise, where both parties desired a case sent 
to a certain county, nothing is easier than for them to take the case to 
that county by a^^eement, and the Judge's notion about it need not 
be consulted. • That sucb is the law, no one will dispute, and it is a fact 
which shows that there was no sucii agreement in any of these cases. 
Then, again, if the Judge is in error about which is the proper county 
to send a ease to on change of venue, and is obstinate in supporting 
his error, what is the remedy ? The Supreme Court, of course. This 
Court certainly has no power to review my official acts in connection 
with eases like these. If I, by any mental or physical defect, could not 
decide correctly in these cases as to nay duty, and such instances were 
of frequent occurrence, it is possible that a proceeding by address might 
be made to remove me from office. But if I was simply in error, and 
there was no corruplJon about it^ nothing but the Supreme Court could 
set me right But, gentlemen, I was not in error about these cases. 
You should have my experience in such matters in that country. You 
should understand the efforts of these lawyers at such times to have 
cases sent to such places as would give them undue advantages, — places 
where they reside themselves, and where, however inconvenient it 
might be to the parties, they would have things their own way. If you 
could see and know all those things as I have seen and known them, 
you could then say whether I was right or wrong, and I would not fear 
your judgment. So far from there being anything oppressive, wanton, 
con-upt, malicious, or tyrannical, in my conduct, (I believe those are the 
principal a((jeotives used to describe my course,) you would say I did 
my duty. 

In the next article, article sis, a case tried at Poplar Bluff) Gibson vs. 
Dunn, is rehearsed, and I am charged with an offense belonging to an- 
other class. I am charged here with oppressing a lawyer. What I have 
to say to this, applies to alt the instances of the kind, and I will try to 
notice them all together. The charge is, speaking to lawyers in an op- 
pressive and harsh manner. Now, then, gentlemen, I wilt endeavor to 
make the evidence show you under what circumstances every instance 
of this kind occurred. It is true, that when I am exasperated and ex- 
cited, I sometimes use violent expressions. In this Gibson and^Buna 
case, I don't think I used the language imputed to me. My recollection 
is, that I asked him, on this or some other occasion, if he didn't think 
it was possible for him to keep his mouth shut a moment. Many times 
I have been much troubled and annoyed by the pertinacity and impor- 
tunity of this Mr. Phelan, and would have to speak to him in this style to 
get him to stop something which I conceived he had no right to do or 
say. Surely I had a right to do this, and it was my duty to do it. 
wouldn't it be a ridiculous thing to impeach the Lieutenant-Governor 
for calling me to order in this Court where he presides, even if he found 
it necessai-y to speak to me in a peremptory and decided manner? 
These charges against me are no less ridicutous. It was my duty to keep 
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order in my courts. That was one of tlie solemn duties incumbent upon 
me, which have been paraded before you so much. Am I to be turned 
out of office, and held unworthy of the ti-ust reposed in me by the peo- 

fle, for discharging this solemn duty according to the best of my ability ? 
think not, I take it that a Judge is not impeachable for any thing of 
the kind There is no court in which some unpleasant occurrences of 
this nature are not witnessed. Until lawyers and Judges become an- 
gels, such occurrences always will be witnessed, and it is folly to arraign 
a Judge for doing, at such times, what he conceives to he his duty. It 
is worthy of remark, that only four or five such oases are set down here 
against me, although my whole course as a Judge has been carefully 
scrutinized to find similar oharges. And in the few instances cited, there 
is not the smallest circumstance to indicate, even if I were in error at 
the time, that my error was the result of, or grew out of corruption. 
They have not even attempted to show that I acted corruptly in a sin- 
gle instance. All I ask of' you in regard to these charges, is this : Ee- 
niember that when there was a difference of opinion, it was my province 
to decide, and place yourselves in my circumstances, and see if you 
would not have decided as T did. 

There is another matter that I may notice in the same way, and that 
is in regard to those bills of exceptions, and the differences of opinion 
between the court and lawyers as to what they should be made to show. 
Tn regard to them I will ask, is it possible that the statements of these 
very lawyers as to my action is the evidence upon which you are to try 
me ? The Supreme Court tries the validity of my ruling by the record 
I make. Should you not do the same? Nothing can be more unfair 
than to take away from me in this manner my own record of my official 
acts, and try me by a record made by my enemies. My record may be 
a bad one, but as it presents my official action, I wish to be tried by it 
I would not be tried in the fearful manner which Mr. Knott has detailed 
to you. He says that if I have caused the scales of justice to vary in a 
single solitary cause but the estimation of a hdr, I must be amenable to 
this Court. I shuddered when I heard it Who can stand such a trial 7 
What infallible Judge is there on the earth that can stand such a trial? 
It is but reasonable to suppose that in some cases I have been wrong in 
my ruling and judgments, and the same may be said of any Judge, not 
even excepting those on the Supreme Bench. But I hope, gentlemen, 
that you do not consider that the imperfection which must exist in all 
human tribunals, is in my case a matter of impeachment Imperfection, 
irregularity, error — you have nothing to do with such things. You 
must look for fraud and corruption; and for nothing else, for you have 
no jurisdiction of anything else. Tf you will try me by my record, bear- 
ing that in mind, it is all I ask, gentlemen. 

You all, doubtless, recollect the substance of the testimony in regard 
to this charge about my ordering Mr. Phelan to shut his mouth and sit 
down, and the matter about the grand jury, and it is not, therefore, ne- 
cessary for me to detail the facta now. I pass it with the remark, that if 
I did treat Mr, Phelan in the manner here charged, I was for once wrong, 
though not criminally so, and no proof has been or can be adduced to 
establish any corruption or criminality on my part with reference to this 
matter. 

In the seventh article, which is the next, I am charged with publicly 
accusing Mr. Fox, a lawyer, with lying and peiijury. As this is a pro- 
ceeding in the nature of an action lor slander, I suppose I would not be 
prevented from justifying myself by giving in evidence the truth of the 
alleged slanderous words. It matters not, however. I expect it to ap- 
pear in the evidence before you that my treatment of Mr, Fox in the in- 
stances mentioned in these articles was about this: On one occasion, 
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when he was in a very extraordinary manner arguing a case, and was 
severely reflecting upon the court in the course of his remarks, I stop- 
ped him ; he did not heed my calling him to order; I stopped him again 
and again ; and finally, when it waa evident that he would not pay at- 
tention to ray orders, and when his client had in vain attempted to get 
other lawyers to stop him, I ordered him to sit down. On aooUier occit' 
sion, when he had proposed an amended or supplemental answer for a 
client which palpably and flatSy contradicted the matter previously 
sworn to hy his client, I then told him that if the one was true, the other 
waa false. I might have used the word lie, and it would not have been 
misplaced, though I do not think I did. I could find no better expla- 
nation of his conduct than that he wished to get the young man to swear 
to facts under such circumstances as would bring about a prosecution 
for perjury, when he would have an opportunity of defending him for a 
fee from the charge. Am I guilty of an outrageous offense because I 
happened to look at the matter in this light? I suppose not 
I will now read the eighth article ; 

Ahtiolb VIII. That said Albert Jeeksoa, Judge as aforesaid, forgetting the 
dignity of liia office, and regardless of his sacred obligation to demean. himBelf 
faithfully and imgajtially therein, did, oe the trial of one Green DePrieat, on an. 
indictment for resisting an officer in the exBrolBe of his ofBcial dutlcB, had at a 
Circuit Court begun and held at the town of Thomaaville, within and for the 
county of Oregon, on the third Monday in April, A. D. 1858, whereat he, the 
Baid Albert Jaekaon, presided aa Judge, conduct himself willfully partial and 
corrupt, and highly unbecoming and disgraceful to his high ofBcial position; 

First. In privately adviaing one Jamea V. Odell, a lawyer, to procure said 
DePriest to employ him, the said Odell, as hia connsel, and to take a contingent 
fee to defend him ; that said DePriest conld not be conviotod on the indictment 
pending againat him for resistine the officer, beoaaae he had already been con- 
victed of disturbing the peace of a femily, which was charged to have been done 
at the same time he resialied said officer. 

Sesond. In officially ajid voluntarily advising said James V. Odell, as counsel 
for aaid DePriest, to plead a former eonvictioni which aaid advice said Albert 
Jackson, presiding a£ Judge, gave said Odell in open eoutt, upon the trial. 

Third. In pajtially and corruptly ti'ansoeudicg bis duties as Jadgo, on the 
ti'iai of aaid DePriest, to such an extent that the Circuit Attorney, prosecuting 
for the State, abandoned aaid cause, aad entered a "nolle prvscqul." 

Now, the facts in regard to this case are about these; I happened to 
be acquainted with the fact, that this man DePriest was indicted twice 
for the same act. First there was an indictment for resisting an officer, 
and it was true that in doing this he made some noise, which was the 
basis for another indictment for disturbing the peace of a family. I 
told this to the young man, Odell. The law in the case waa plain 
enough. I should not have permitted the man to be twice convict«d 
for the same offense, even if no attorney had appeared for him to rep- 
resent the fact to the court I cannot conceive that there waa anything 
improper in my conversation with young Odell in regard to the matter. 
I simply told him what the law was, and if I added that he might take 
a conditional fee in the case, what harm or what corruption would any- 
body see in that ? It is my opinion, that it was a very a little business 
to send up such things aa that, and allege them against me as grounds 
of impeachment, and I shall let it go for what it is worth. 

Let us turn now to those celebrated habeas corpus cases, as they come 
next in order. Mr. Knott was veiy felicitous in his great spread about 
this habeas corpus act — this great bulwark of the liberties of the peo- 
ple. From the state of the pleadings it was necessary for him to prove 
that this act was a bulwark, and the redoubtable gentlemen went at hie 
task with avidity. In charity I gave him that opportunity of display- 
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ing and exercising iiis rampant rhetoric, and the result has justified mv 
expectations He embraced the opportunity, and has introduced as 
backers Mr Hallam and Mr. Blackstone. Well, as 1 am still charitable, 
1 will not close the discussion here, but leave the point as a controvert- 
ed one, and Mr. Knott may have still another opportunity for a bic 
spread. But here u a question: How have I acted about these habeat 
corpus wrilfl 7 In the first case I refused to grant a writ Now, a aood 
and sulhcient answer to the allegation that I refused this writ mali- 
ciously 18 found in the very petition for the writ itselt My conduct is 
iully justified when you look at the petition, and remember the testi- 
mony concerning it, including the fact that the accused was not in con- 
hnement at the tune. I knew when the petition was presented that 
ttie attorney wanted the man brought to that county, so that he could 
go his bail, and thereby get possession of his property. But let the 
matter stand upon the simple fact that I decided the petition insuffi- 
cient ana vetused to issue a writ. Whose business is it to decide upon 
the sufficiency of petitions for writs of this kind ? When I decide that 
a petition is not sufficient, and does not comply with the law who can 
overrule my decision and review my action in the premises ? Certainly 
this U)urt could not undertake to do anything of the kind With re- 
Sf ° «> tne other cases, in them I had nothing to go by but the returns 
of the officers, who had the men in custody. When it appeared that 
there was no reason for holding either of them in confinement, I dis- 
charged them as I was bound to do. If those officers made f^e re- 
turns, I knew they could be indicted for it, and I did not suppose that 
they would subject themselves to such a punishment When one re- 
turned that he had the prisoner in custody by virtue of notliine more 
nor less than the verbal orders of a Justice of the Peace, I discharged 
him i and if there was a good reason for holding him before that verbal 
order was m.ade, it was no fault of mine if that was not set out in the 
order ot commitment. At the time of the hearing of this ease, I would 
not have been allowed to hear outside statements as to the guilt or in- 
nocence of the accused. I had to pass upon the question as to the 
legaliljof this confinement without any light, except that afforded bv 
theretura.^ How can you, herein this Court, have more? And in the 
Other case it was the same way. The return of the officer showed that 
a mittimus had been lodged in his hands, but there was no statement of 
any reason for confining the prisoner, and I simply did my duty in dis- 
charging him. In connection with these cases, I demand a trial upon 
my record; and if any error is pointed out in my action, to make it 
available for the purposes of this prosecution, I demand proof of fraud 
or corruption in that error. 

But without dweUing upon this part of the case, I will now pass to 
the eleventh article, and notice it briefly. 1 am here charped with call- 
)?«*°*'/*tf"t>o° <>f tlie grand jury, at the November term of the 
Stoddard Circuit Court, to a particular offense, which I had some reason 
to believe had been committed. I am at a loss to know wf y this accu- 
sation was brought against me. It is my duty to instruct the grand 
jury as to the law of particular offenses, and if I didn't do it, for such a 
neglect ot duty I might be arraigned. No personal considerations, of 
friendship or enmity, could or ought to make me neglect this duty. 
Ana lam not done with it when my public charge is given, for if , at 
My time during court, the grand jury wants instructions as to the law 
T ^y.P^^^'^ar case, it is my duty to give them the instructions, and 
1 shouidn t hesitate to do so, whatever might be the result to my friends 
or enemies. As to what has been said about my following the grand 
jury to their room and giving them instructions, I have already ex- 
pressed my views. I have nothing to retract or take back in that con- 
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nection. I have honestly thought it my province to instruct the grand 
jury as to whit offenses were iDdictable, and if they were to disregard 
my instruction a, and there was no better method of enforcing my deci- 
sions na to the law, I would send every member of such a jury to jail 
without hesitation. As to my instructions concerning indictments 
against myself, it is strange, indeed, if I was not right. I make a deci- 
sion in court; some bystander says it is wrong and oppressive, and goes 
to the grand jury and presents me for it ; now isn't it ridiculous to say- 
that that grand jury can then indict the Judge for his decisions ? I say 
again, that if a grand jury in one of my courts were to persist in an at- 
tempt to indict me under such circumstances, I would send every one 
of them to jaO. They have no right to find indictments in defiance of 
my instructions, and they cannot review my decisions and pass upon 
their legality or iUegality. 

There is another case which I may mention here. When a Judge is 
interested in any case, he cannot try it, of course, and he cannot make 
any order concerning it In this instance when 1 was indicted for 
gaming jointly with three others, though the testimony plainly showed 
ttiat I did not participate in the act which was called gaming, and re- 
fused to participate in it, although I knew it wa« not gaming, yet as it 
was an indictment against myself, ao far aa it related to myself; I could 
make no order concerning it — neither to remove it, quash it, nor dispose 
of it in any manner. There it must lay until it is taksn up under the 
provisions of the law for such cases. Mr. Bartlett was one of the par- 
ties indicted, and was put upon his trial separately. I could not refuse 
to try him, and if I did not refuse, there was no reason why I should 
not declare the law of the case as I had always understood and declared 
it I_ stated then as I had stated to the grand jury, and on many other 
occasions, that betting was the thing known to the law as gaming ; that 
if men should bet whisky, — even if it were not more than a thimble- 
full,— that would be gaming. I stated that the law was so framed that it 
oould not be evaded by any trick, and that whenever there was a bet, 
though it was nothing more than coffee-grains, it was just as much 
gaming as if dollars bad been staked. Then I explained the differenoa 
between betting and oompeting for a prize or other thing, whether it 
was valuable or not. I told them that the State was laid off into various 
agricultural districts, and that in each district premiums were virtually 
given by the State to the men who would produce the best hog, or calf, 
or horse, or goaf^ I showed that this competition for a premium or 
given thing could not be gaming, and explained how a game of euchre 
might be played merely in competition, or to see who should pay for a 
given thing, and that on the same principle this could not be gaming. 
I declared the law to be thus in the case of Mr. Bartlett. In view of 
the law and the facts of the case, the attorneys would have asked that 
the indictment be quashed ; but I wouldn't do that, as it would be an 
order affecting me as well as the other defendants. The Circurt Attor- 
ney entered a nolle prasejui as to Bartlett, and I said then that I would 
not make any order which would affect me as one of the defendants in 
the indictment, I will read you the law which says that a Judge shan't 
make any order in his own case: 

Whenever any indictment or proaeoution for a orimiaal offeuse siial! be peed - 
mg in any court agaioat tfie Judge thereof, the same atiall be removed to the 
Circuit Court of some county En a different circuit, upon the order, in writing, of 
the Circuit Attorney prosecuting for the circuit, or upon the order of any Judee 
of the Supreme Court.— Eev. Stat., p. 1183. 

Under this law, there the case against me stands yet I have not 
heard of any order removing it, and I don't think any has been made. 
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Now, then, gentlemeo, these are all the facts in regard to that ease 
Is there anything wrong in all that ? There is the whole matter Was 
my decision of the law, or any step I took, wrong ? and if it was is 
there even the shadow of proof that the error was through corruption 7 
It was not wrong to try Mr. Bartlett separately. Although there were 
four persons named in the indictment, the act of each one was the act 
of himself, and the parties would be separately answerahle for their 
respective acts. 

If it were admissible, it would be easy enough for me to prove by 
Mr. Bartlett that so far as I was concerned with the card-playing I was 
neither competing nor betting. Since I have been on the bench, 1 have 
perhaps occasionally, and for amusement, played a game of euchre- 
but it has been very seldom, and never for the smallest staka And I 
could show outside matters which would leave no doubt on your minds 
that this thing was got up, not because any one thought I had been 
guilty of gaming or any other breach of the criminal code, but wholly 
and simply out of personal enmity to me. I expect to show a personal 
matter in connection with this thing, and that by testimony the strong- 
est that can he produced, which shows that this was but a part of a 
combination against me, as hellish as ever was a conspiracy against any 
mortal man. '' 

[The respondent here commenced reading fragmentary sentences 
from^ a letter which he held in his hand, Mr. Knott objected to the 
reading of the letter, and considerable confusion ensued, during which 
Judge Jackson, Mr. Knott, and one or two Senators were all speaking 
at the same time. A report of what was said would not be intelligible 
and could not be made. When order was restored, Judge Jackson pro^ 
ceeded as follows i\ 

I have had no person to defend me in this trial for reasons which I 
■will take the liberty of stating here. It ia because I have been consci- 
entious about it, and not because I was not able to employ counsel who 
would have defended me with much more ability than I possess. But 
T am conscious of having done nothing worthy of tJie reprobation of this 
Court I had nothing to palliate or excuse or justify, and I supposed 
it would be a virtual admission that there was something of the kind ia 
be done if I were to employ counsel for my defense. I have no admis- 
sions to make. I can't promise that if you'il let me off, I'U do differ- 
ently from what I have done heretofore, I'll do exactly the same things 
in the same way, under the same circumstances. I admit that there 
may be found, in my conduct, errors and mistakes, but I must be con- 
vinced of the existence of those mistakes and errors before I will change 
my course in a single case; and the Supreme Court is the only tribunal 
competent to point out such thin^ in my officinl action. 

I will turn now to the twelfth article. This is the one in which I am 
charged with certain irregularities in holding a court in Butler, when it 
is said the Clerk was drunk, and I discharged the gi-and jury, and so on 
Now, in regard to all these things I have to sav, simpl^ that I did 
as near right as I could. I expect it to appear in evidence before you 
that the Clerk was there on the fiist day, and that every thing went on 
as usual. On the morning of the second day the Clerk was not present, 
and I was told that he was sick. It wasn't told to me by any person that 
I now remember that the Clerk was drunk. Now, without knowing 
anything of the kind of my own knowledge, or having any legal inform- 
ation of the fact, what was my course? The law does not empower me 
to appoint a Clerk except upon the happening of a certain contingency. 
I did not know of my own knowledge that such a contingency had hap- 
pened in this case. And even if I hod appointed a Clerk, what good 
would it have done ? There is a provision for Clerks appointing depu- 
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ties and the court approving the appointment; but there was no provi- 
sion for my appointing a deputy. You may have noticed that the paper 
presented here was not an appointment of a deputy by the Clerk re- 
questing me to approve the same, but was a request that I would appoint 
the deputy myself. This is not the law. The Clerk must select the 
man, and appoint him, and the court can then approve or disapprove 
the appointoient as it sees proper. Here this man Donaldson was not 
appointed, but he requested me to appoint him, or, rather, the paper 
presented to me was of that purport. Now, if I had done so, they would 
nave given it as an instance of usurpation of authority. But more than 
this, I'll prove to you by ineontestible evidence that Blount, the Clerk, 
never signed that papar, and never had anything to do with it, and that 
it was a forgery of an attorney, made for the purpose of getting to make 
up the record in his own cases. But I thought I had no discretion in 
the matter, and I took the course which the law pointed out as my duty. 
In regard to the papers, it is true that they were scattered about, and 
that I took it upon myself to collect them together and preserve them. 
I expect it to appear in evidence that I staid till the next day after the 
grand jury was discharged, took the papers and assorted them, put them 
in the office, instructed a person who could subsequently communicate 
with the Clerk as to the manner in which I had disposed of them, locked 
the door of the Clerk's office, and gave the key to this person. For all 
my steps at this court I had good reasons, which I expect you will sae 
as the evidence comes before you. I believe that my punctuality in hold- 
ing courts will bear the closest scrutiny. How often it is that Judges do 
not even go to the place for holding their courts at all ! Yet it is worthy 
of notice that I have never missed but one court since I have been Judge, 
and then it was no fault of mine. 

Now for the cliarges with regard to my not signing hills of exceptions. 
In regard to these things, I repeat that I hold it wholly incompetent 
for you to examine into the validity of the acts of a Judge in such mat- 
ters. In the Griffiie case, you have heard the testimony given in rela- 
tion to it, and it is not necessary for me to detain you with any remarks 
upon it. With regard to the Moors and Eldridge case, I do not lemem- 
ber that any record has been introduced here showing that any such 
case was ever tried by me, and if so, the presumption would be that 
there was no such case. If there is no record evidence in this case, there 
need be none in any of the others, and in this way 1 might be called 
upon to defend my action in every case I ever tried from asperi-ionB of 
bystandei's, who know nothing of the condition of the record, and can- 
not say what I really did do. But if you could examine into such things 
at all, even when you have the record, and you wanted to know what 
I did and why I did it, you should call the witnesses in each case before 
you, and have the pleadings before you, and have every thing done be- 
fore you the same as it was done before mo, and then you might decide 
understandingly as to the propriety and legality of my acta. 

About that instrument of writing in the Moore and Bldridgrcase, if 
the record was here I presume that you would have no difficulty in un- 
derstanding what they charge about the date, or the erasure of the 
date. The facts were that there was an erasure on the date which was 
naatter of inspection. Some read it with one date, and some with 
another. The witnesses at the trial had no need to speak of this era- 
sure, as the instrument itself was handed around and inspected by the 
jurors. To simply give a copy of it in the bill of exceptions would not 
have answered, because then the fact of the existence of the erasure 
could not be known, I may have been wrong about the witness Kit- 
trell making any statement in regard to it at the time of the trial, but 
I can hardly think I was wrong in fixing the bill of exceptions so as to 
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show the facts passed upon by the jury. If I did wrong in refusins to 
sign that bill of exceptions, they had a remedy, and as they did not re- 
sort to it, it la but fair to conclude that they consented to the arranae- 
ment I made. At worst it could be nothing but an irregularity, which 
no testimony would prove to have originated in malice 

This, now, wiU bring me to the eighteenth article, and I will now 
notice the case of Mrs. Buckner. In this case the record shows the 
taots as they appeared upon the trial, and it is not necessary for me to 
go mto a defense of that record. All that about calling the lawyer to 
order does not go upon the record, I know, but the objection to my 
doing that is too trivial for argument. Such things a Judge is bound to 
do,— every Judge does them,— and 1 think the proof will show that he 
was only called to order when he commenced to comment upon what 
was not testimony as if it were testimony, and when he was commeat 
ing upon what Mrs. Buckner said her daughter had said, which had 
been declared inadmissible testimony. I think I shall be able to prove 
that Mr. Davis himself said that he stopped his speech, and behaved 
aa he did on that occasion for effect on the jury, and that he thought it 
was about the best way he could take to clear his client, , 

Senator Eiiss announced that the hour of adjournment had arrived 
and asked Judge Jackson to give way for the present for a motion to 
adjourn. 

JtTDGE JACKSO!f Said he would conclude his remarks during the evsn- 
mg session. 

The Court then adjourned. 



EVENING SESSION. 



Ly, June 16, 1859. 



The Court met pursuant to a<^ou 

The managers and responded attended. 

JcDOB Jacksos arose and resumed his opening speech, as follows : 

Gentlemen, when the Senate adjourned this morning, I was proceed- 
ing to review the eighteenth article of impeachment. This article cuts 
quite a conspicuous figure in this case, and has made a considerable 
handle for harangues. 1 have thought it better to read the article here 

AETrCLB SVII. AtttCircnitCourtbegunandheldatthetownWBloomfield 
within and for the oounty of Stoddard, in the State of MisEouri.on the third Mon- 
day in Jinvember, A. D. 185T, whereat ths aaid Albert Jaekaon, by virtue of hiH 
office of Judge of the Fifteenth Judicial Circuit, presided, and before which one 
Sarah Buckner waa arraigned for trial on an indictment for murder in the first 
degree, the eaid Albert Jaekaon, malieiously and corruptly intending lo procure 
ae oonviotion of Baid Sarah Buckner, was willfully and maliciouafy ffSilty of 
tie moat ahameful oppression, partiality, miaconduot, aud abuse of authority in 
Bi8 omcial capacity. •' 

Mrsi In prey^ting William C. Grimsley, a wltneaa introduced on the part of 
ttie State, who had testified to a certain conversation on the part of the prisoner, 
fi-om detailing such portions of said conversation aa tended to eitenuate the 
crime charged against her ; which he, the said Jaekaon, did on his own motion 
without the Circuit Attorney having made any objection thereto. ' 
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Sow, witliout saying whether this is true or false, I hold that this 
Coorl eannol overrnlo on. of my deoislons a. to thi adSissiMltv of 
eert„„ endenee. If s„oh ovidenoe as is hero spolten of™ oSod 
and ruled out by tho Court, the presumption is U,at it wi.iUo.al IS 
TevTS"'- " " 7r "eWfc'yo- ™- to pas. uponT„. Sbou^ 
of evidence you could not tell whether the fortions of the mmeZ. 
sd™ i; r"3-? •'"i»M '"• "^ ■"Imitted unlJss you heardthcryZ;. 

jM;XiS'"eV.isn''u't;'r:So'r"' "" '■"'" °"" ■»<"■• 

S.„r™o°„T,"StoVi Jy^'r"* "'"•""s n. oo.„..i f„th, 

j/.-^nci .lum <,iu33-Bxaminicg said witaess Grimaley. 

th«'Sru« o'f "(SS'l "'■' ?".'' " "•• '-'""J" SO" into, it will show 
w,! ^ui "^"^^'ey s testimony was withdrawn by the Circuit At- 
lorney, either upon my sugB«,tion or anybody ols.i I .Si Smf 

onSoto'SrSSd Eo't?!*'',"'' ""'>»?<1« t-rttscuviction ef.ald prl,. 

,,W^:.^'"^^''f°S to allow said prison er 'a oounael to advert to orsn„=lr «r 
the testimony of aa d witness firrmoloT^ i.. iC^iZ aaveri to, or speak of, 

d.ta,. of „,| prl.o.e"u thVma,?;t™r™.nr ''~' '° """'°- "• 
SccsBiA. In imposinif such wautou and tyrauaioal rastrietions ,.nnn ,.„. t 

s=;"i,^iTr.a^r5;ns;™r£r.LrSi'— ^^^ 

E.r haying a falrVai by ai imp.rliS hry whS, i.'SS'™ . !»?'""? "' 
prateotlon of a, rig,,,. J.d hb.S Vf£-p„it " 1"'"»""n<l.l~ng„, 

tiaf ?rg.S" tS'ScrnrSjCaJ.Tfdi^'iS.y? ■'=^' '?^^^^ 
sr£Srzc,^;f,;?.s?tJ!^feT'''^""'^^^^^ 

In Ih.ir .rgomsnt, li the fo™ oommeat on, «.id l«tl„„ny, 

o\"S£raTndSf.:T,.7ri,'';rr.';-''?.'f'«'f''^^^^^^^^ 
S'ssisjir"""'""' "■•ii'-'7of th. o=itri"nS,£'™£! 

„?,' ' h" '; '~'''»»"I '» »PP«" all these charges, you have it before 
5 ,?„Sr r'-"^ T ■""«'™S. •»<! whetherrif 'tb.y S?" ok u°a„7 
It 1. matter of impeachment, are quction. whieil 1 submif r^^ ^ ' 
»dmtion.udd,;i.io„. ifJerthftSConrwhihlslSloSr'^'.f™" 

Z;. J 1°" 4'.'°™«r "1>« conducted th. case will be CI S.d^ 

depend upon h« gmng a true .tatoment of the factst ' 
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In reviewins the whole ease, it seems to mo impossible that my offi- 
cial conduct can be the subject of cecsure here. It is not so much that 
there may not be irregularities iu it, but the impossibility of showing the 
faintest trace of any malice. The record shows that the verjf things of 
which complaint is made were not objected U> at the time oi the trial; 
and if there was irregularity or illegality in the course pursued by the 
prosecution, it certaimy was not my peculiar province to interfere unless 
there were objections or exoeptioni*. But there seems to be a singular 
feature in the ease. It seems that the attorneys wanted to comment 
upon the testimony of the witness which they say was withdrawn, yet 
there was no objection to the withdrawal of the testimony itself. The 
only objection is in the ruling about the commenting. They don't want 
it to go to the Supreme Court, however, that they objected to this ruling. 
By comparing the record and the testimony together, you will see that 
after the trial, when the motion for a new trial was made, nothing is said 
in the reasons for the new trial about the testimony of Grimsley. You 
will notice that there is nothing of the kind in the motion for a new 
trial; and the first time you see anything about there being only the 
testimony of one witness is in the motion in arrest of judgment. I al- 
ways looked upon it as true that the testimony of one witness alone, 
uncorroborated by circumstances, was not sufBoJent to support a convic- 
tion for a capital offense. It seems that the woman's attorneys, judging 
by their own story, were willing that she should be convicted upon the 
evidence of but one solitary witness, and that one the boy, because they 
say they objected to the withdrawal of the only other witness. They 
; — 4.. 1 — g ^ijg otiiep witness in and to have a chance to 



cross-examine him, that what they ought to have known would have 
been much better for their client was obieoted to, — so they say now,— 
but there is no objection on the record. They profess to have been will- 
ing to let the Circuit Attorney get in illegal testimony, because they 
were so anxious to get out of the same witness hearsay evidence for 
Wiem to hang a speech upon. It does seem to me that the account ^ven 
of this trial by Mr. Phelan before you is preposterous and contradictory. 
The facts are, that after the trial the case was continued two or three 
weeks. In the meantime I heard of the statement of defendant's 
counsel that the testimony of Grimsley had been wholly withdrawn. 
One of them, Mr. Phelan, who will talk at a round rate whether or no, 
I understood reflected severely upon the coui'se I pursued in connection 
with the trial. Hearing of this, and under such circumstances as were 
very well calculated to excite me somewhat, I stated that if what Mr. 
Phelan said about my ruling the testimony of Grimsley out entirely 
were true, that be ought to he hung instead of the woman, for he failed 
to present the very fact which would Lave acquitted her, and then stated 
the principle about a single uncorroborated witness which he afterwards 
claimed great credit for suggesting. But I will have an opportunity of 
noticing this whole ease more particularly hereafter, and I ytill now leave 
it with this single observation. It is very difficult for a Judge who 
neoeeaariJy tries a great many cases to remember distinctly the minutifs 
of every case, and hence it is very difficult for him to defend his action 
in any case, let alone a large number of cases, from the aspersions of by- 
standers who do not speak by the record, No Judge in the State of 
Missouri can sustain himself in an impeachment proceeding if he is 
called upon to defend his manner of trying cases without the record. 
That is the thing you must go by, and that I must bo tried by. 

There is one or two small matters which I believe have escaped me. 
One is this case where I am charged with giving a Mr, Einper advice 
about his county warrants. With regard to that matter it may be or it 
may not be that I had some conversation with him on the subject, hut 
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LT »f«»intJ,jtI,hdlbo.Metosliow,ou Ih.t ho doe. not .t.lTit 
correcUj. ,nd that hu si.tem.at. „, „„t to bo roliod uoon HoZte. 
™h.l«llj that Ihi. oooutrod in Stodd.ri co«n",S th, SSnth 3 
Oclobor. How I ,m voij .bl. to pro.o tb.t ostop .iico I h.Sbin a 
Judg, h.,. I b..„ i„ Uial oon.t, I- tbo month of OotS,,, f„ ^yZ," 

that I nejop . moe that timo have boon in Stoddarf in Ootobop and am 
always off on the circuit at the time iio has iixod. '^''«"'<='^i a^d am 

lornetT.'^™ "f.'f' , '" "f "■?> "» "PPointoe-l of a Cironit At. 
the bLSI ?■' ! ; '"" "'■" '• ™ '■''>'"" "iotod, I hold that 
the happeamg of such a eipcnmstance could not affect me After I had 

pomtmont wilhoul cause, than I would have to turn th. poguba- CiroSl 
wS?,;, 1 '," ??"» 1"?°" "°'"»8 .bout tbo iudiCnt STit 
+W+ £ ,^? to the quashing of the indictment, I can only leave 

tSsSc.';.."''^'!.''.''-.''??', "''"'■ ' ■■"• »» Pec'oll,cl°on aWiJ 
a deft?" ■',,■," ' J ■"? P""!""! '!■• defendant to be tpirf npiS 
nothmg that would bavo boon a more serious charce against me, thnV; 

sEfp Zmic""" ™°"' "•" """•"»°SSnr rm7»ind : 
r.'„sr.~iVbt7tersr&Lrs^^^^^^ • 

dE.t?,"cSn''eS".'° "" »r'' "'o •''•°"«' "..f.^Th.t"„ genoS, 
naptie? liti^^^t b^?= i ■ ■ i?*^^ "'* witnesses, no jurors, and no . 

KSStt^ss-i'tronT 
p°s'™;h"e\:s,~'rf ro?jL'?„° s c-at""^ '""" "^ *' 

PiSLnToftfe1.Tat,fn*SLn?ft°gl'jSsorwK^^^^^^^^ 

5srh,=io^;s'tjSt\tr;eij;'"'*'"^^^^ 

TEHIIMOXY OF GBOBGB W. CREATH. ' 

George W. Cheath called and examined by Judse Jackson 

Q. Which coun y do you reside in, Mr. Ci-eath ? -""^^^0°- 

A. I reside m Wayne county 

Q. Do you hold any office in that county ' 

A. Y«s, sir. ■^ 

Q. What ia it? 

A. 1 am Clerk of the Circuit and County Courts 

A. Yes, .IP There was a case of that stylo on the docket There 
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was a petition presented by Mr. Fox, for a change of venue, which was 
granted, 

Q. Did you hear anything about an agreement as to where the case 
should be sent, on the day it was presented? 

A. Yes, sir. I heard him ask the Judge to send it to Madison 
county. 

Q. Where was it sent to? 

A. To Mississippi county. 

Q. Did you hear Mr. Fox say anything the next day in regard to it ? 

A. I heard him remark that ho believed he would rather have the 
case where it was, than to have it sent to Mississippi ; and I understood 
him to make application to have the case rescinded. The Judge said 
the order had already been made, and that he bad no right to make 
the change to suit him. Mr. Fox made some reply, and the Judge told 
him that if he wouldn'tconsider it a personal matter, he would fine him 
for contempt. This is what occurred, as near as I can state it I don't 
recollect precisely the conversation. 

Sesatob Watkinb. Was this the next day after the change was 
awarded ? 

A. Yes, sir. 

Q. Was it in court 7 

A. Yes, sir, court was in session, 

[Senator Watkins asked the witness to repeat his statement, which 
he did, and then Judge Jackeon resumed his examination.] 

Q. How long have you been Clerk of the courts in Wayne county ? 

A. Better than seven years. Ever since you have been Judge, and 

Q, What has been Judge Jackson's general bearing towards lawyers 
and parties litigant ? 

[Mr, Knott objected to this question, and it was waived,^ 

Q, If you know how the citizens of the Fifteenth Judicial Circuit 
look upon my course of conduct as Judge of the Circuit Courts, you will 
please state it. 

Mr, Kkott, May it please the Court, we have raised no issue as to 
the eeneral course of the respondents He is on trial for particular and 
specified crimes and misdemeanors. Whatever may be the answer to 
this question, it cannot affect the case at bar, and hence I object to it as 
immaterial and irrelevant 

JcDGE Jacksoh said that his general character as a Judge had heen 
assailed, and he had a right to defend it by such evidence as this ques- 
tion would elicit He insisted upon bis question. 

The question for the action of the Court then being, shall the re- 
spondent be permitted to ask the question ? it was decided in the nega- 
tive by the following vote: 

Ayes— Messrs. Hedgpeth, and Morris — 2. r 

UoES Messrs. Brown, Byrne, Chnrehill, Fox, Fraaior, Goodlett, GuUett, Hal- 

liborton, Harris, Horner, Hyer, Junes, MoFarland, MoFerran, Mcllvaine, New- 
land, O'Nail, Parsons, Peyton, Bains, Elohanlaon, Eobinson, Scott, Thompson, 
Vernon, 'Watkina, Wilson, and Wood— 28. 

Absent— TAi. JohcBon. 

Excused from voting — Messrs. Coleman and Wright. 

Sekatob Goodlett then proposed the question given below, to which 
the managers objected, the objection being overruled by the following 
vote; 

Aybs— Messrs. Brown, Byrne, Churchill, Coleman, Fox, Goodlett, Gullett, 
Harris Hedgpeth, Hyer, McFerran, Morris, Newland, Peyton, Eiohardeon, 
Robinson, Scott, Watkiiio, Wilson, "Wood, and Wright— 21. 
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Q. Do you know of Judge Jackson being euiltv of innumei-ftTjlp in 
stances of oppre^ion, ani contnmelious, inffi Id 13^ ex- 
pressions; and did or not the Judge habitaaUy ioduke in such"! tTo 
exercise of his official functions ? *= ^ 

A, I never knew him to be guilty. 

JuDOB Jackson. You have been at the courts regularly since I hava 
CO^rt/^^'' ^°" "'" ^"^^^ "'^"^^^ ^ baveregSUrly'^attended t^e 



CROSS-ESiMINEI 



Q. What 13 your understandiog of contumelious conduct? 

A. i «on t know as I could give the exact definition. 

A w "^1 ?".' . °" **"*"* ™^^'' contumelious conduct means ? 

A. Weil, 1 don t know whether I understand it or not 

y. xou can stand aside then. 

Mr, KsoTT. Never mind ; he has anewered, and can stand aside. 
Stirt'.i""'" 'i™ "'>™™«1 tt»t the .hsent witnesses for the 
was then snspended, and Mr. C. A. Davis, witness oh the part of the SlaS 
sffunst whom .n attachment h^l i..ied, appearS' CL sworn and 
charged under the rule, and on motion of Sbi™. Win-ms wa. dis- 
chsreed torn anj further proce«ii„g under the altaehment 

TESTIllONY OP MiTTKEW H. MOORB. 

an "Sitae'l fJ^°°":i ",""" °° "" P"' »' "■» "'•'• '"■ "1>«B 
"e J" S? Sotf • *'"""''' "" '""■ '""^ "O ™"- 

Q. Where do you reside, Mr. Moore ? 

q: wS" ihiSirS?"" ""''' "'"" °""''''"" "»"*'-' "»■ 

A. The Tenth Judicial (Srcuit. 

Q. What is your profession ? 

A. That of a lawyer. 

Q. Have you practiced any in the Fifteenth Circuit ? 
I iL k *"•"*'' the court, of two of the Munties of that circuit 
I had been practicing m them before it was formed 

wSkS" '°° '''"°'" '" ' "»" "■""'»"' "■ H^ ^'">" •» j™- 

oft„T"'";'i, ">'"!!'>''>>••"' in the fall term. There wa. a change 
oi venue in the case awarded to Scott county 

U. Previous to the taking the change of venue do you know of 
Sk"nT"°° °"' °° "■ " "" """■ °' "• »™«,l>y Judge 

A. Of my own knowledge, I do not 

Q. Had you been informed that such a thing had occurred ? 

reMhed°"mr' Tt ..'°w° ''".I' ' °."'' •^"' "'"'» "«' "formation 
reached me. It was before the petition for the change of venue was 
presented I had prepared , petition, and left it with Mr. Tyrell the 
mghl previous to leaving, not being able to stay myself to atteid to the 

HosicObyGoOgk' 



278 HIGH couirr op impeachment. 

mattei'; and I recollect telling Mr, Tyrell that Mr. Eaker had told 
me that Mr. Walker had told him— 

[Judge Jackson objected to the hearsay statement coming in as evi- 
dence. The witness proceeded.] 

Well, I had received information, and that information was to the 
effect that the Judge had expressed an opinion as to the merits in the 
causa It is hut justice to state that I had previous to that time de- 
termined upon taking a change of venue ; but it is also true that this 
information came before any application was made for the change. 

Senator Paksosb. What cause was assigned in the petition ? 

A. The cause was prejudice in the mind of the court against me. In 
talking to Mr. Tjrelt I spoke about what I had heard concerning the 
Judges expression of opinion, and perhaps said that it would he an ad- 
ditional ground for change of venue. But I don't recollect that any- 
thing of the kind was mentioned in the petition. It was merely a gen- 
eral averment of prej udice against myself. 

Q. Were you at Dunklin court, Mav, 1858 ? 

A. Yes, air, I was. 

Q. Were you counsel in the case of Smith vs. Cude, pending in that 
court at that time ? 

A, Yes, sir, I recollect the case. Tfiere was an application made by 
Cude, and a change of venue awarded. 

Q. What were the reasons assigned for this application ? 

A. I don't recollect of anything more than prejudice, 

Q, You wilt please go on and state what were the wishes of the parties 
concerning the removal of the case; who were counsel; and what rep- 
resentations were made to the court in relation to the change, 

A. I do not recollect all the counsel engaged in the cause. The de- 
fendant's counsel were, I think, Mr. Davis and li, H, Bedford, I am 
not certain whether Kitchen and myself were in the cause with them. 
Upon consultation it was determined to take a change of venue, and an 
application was made, and an affidavit and petition were prepared I 
think Dr. Horner, and perhaps Mr. Phelan, and I don't recoUeot who 
else, were for the plaintiff! Dr. Horner lives in Hornersville, in Dunk- 
lin county. They were consulted, and from my recollection of the con- 
versation, T understood them as agreeing that the case should be sent 
to either Bollinger or Scott county, as the most convenient to the par- 
ties and witnesses. The court ordered it to Pemiscot. Objection was 
made, and the reason assigned, that it was the nearest point, and objec- 
tion wa.s then urged on both sides that it would be impossible to go 
through the swamp ; and besides this the inability of counsel on both 
sides was urged on account of a conflict of courts in the two circuits. 
In the upper counties the times of holding the courts did not interfere 
with the courts of this circuit The Judge answered that the order was 
made, and he would not change it. 

Q. What was his manner towards counsel, when they wese bringing 
these facts to his notice ? 

A, He was what might be termed pert or short, in answer to expostu- 
lations touching the inability of counsel to follow the case to Pemiscot 
He made some short, impetuous reply, to the effect that he didn't have 
their convenipnoe to consult, and that he would not hear anything more 
on the subjects 

Q, Were you at Bloomfield during the trial of Sarah Buckner ? 

A, I was there the first week of the court when she was tried, and 
was present at her trial, 

Q, Were you connected with the causa ? 

A. Not by employment — that is, I had no fee in the case. I was re- 
quested by one of the attorneys to take part in the case, and afterwards 



ibyGoogle 



HIGH COURX OF IMl'BACHMBNT. 279 

the defendant when in court requested me to aaaist in her defense. Re- 
marking that I would not take an active pai-t, I agreed to assist in doing 
the writing, and to make suggestions, and thus to assist generally. 

Q. You will please go on and state what you observed during the 
progress of that trial. 

A. My reoolleetions of the trial are, that a son of the defendant, a 
small boy, perhaps about fourteen years of age, was introduced upon 
the ^art of the State, and in his examination, as be was manifesting a 
considerable degree of hesitancy, the Judge observing it, commenced 
asking questions. After that he asked most of the questions on the 
part of the State. Afterwards, William C, Qrimsley, ex-Sheriff, was ex- 
amined in chief. He gave confessions of the defendant — confessions as 
to the part she had taken in causing the death of the deceased. While 
making these confessions, I understood that she had been speaking of 
her own and hep daughter's connection with the transaction. The wit- 
nes being turned over to the defense, was asked by defendant's counsel 
if in the same conversation, or during the same confessions, the defend- 
ant had stated that her daughter had done the killing. The witness 
answered that she did. The defendant's counsel then asked for the 
whole of this conversation, to which the State objected, and the objec- 
tion was sustained. The cross-examination was here suspended, and 
the court took a recess for dinner. Very soon after dinner, tlie Circuit 
Attorney asfced leave to withdraw the witness. Defendant's counsel 
ol^iected, and a bill of exceptions was drawn at the time and presented 
to the court for signature. The Judge refused to sign at that time. 
When the case came to argument— 

Q. What was the purport of the question asked by defendant's coun- 
sel, which was oven'uled by the court? 

A. It waa propounded with a view of getting out acknowledgments 
of Buckner concerning a rape or seduction of liie daughter, which bad 
either been perpetrated or attempted. David R Conrau was called to 
the stand, and questioned upon this point concerning the statement of 
the deceased to him. The Circuit Attorney objected, and the objection 
was sustained, and his testimony was not given. A female witness was 
called for the same purpose, and the same question propounded and 
overruled as befora In the argument of the case, Cbai-les A. Davis 
alluded to this testimony, not as testimony, hut as a supposed state of 
facts. As well as 1 recollect, he called one of the jurors by name, and 
addressed him thus : " Mr. A. B., what would you have done under such 
circumstances ?" At that point the Judge stopped him, telling him he 
must confine himself to the testimony. Mr. Davis stopped his argu- 
ment He said that if he couldn't argue the case as he wished, he would 
abandon it. His retnai-k was, as well as I canrecollect., that he wouldn't 
standby and see a client " Jeffrey isied." 

Q. Did the court, when appHcation was made to withdraw the testi- 
mony of Grtmsley, tell the jury it was excluded? 

A._ Yes, air. Leave was granted by the court, and he then addressed 
the juiy, saying that testimony waa withdrawn. Jlr. Phelan, the other 
counsel for the defense, commenced an argument. He perhaps refer- 
red to what they had expected to prove upon the cross-examination of 
Grimsley, and what they wished to prove by the other witnesses. He 
was here stopped by the Judge, who toldhim thathe knew, or ought to 
know,_ that that testimony was not before the jury, and if he did not con- 
fine himself to the testimony, he would make him sit down. 

Q. You say that during the examination of the boy, the Judge asked 
most of the questions for the State. Did he in like manner conduct 
the examination of Grimsley ? 

A. I don't recollect that the Judge put any questions to Grimsley, 
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but aa to the boy, the Circuit Attorney asked one or two preliminary 
questions, and then asked the general question, letting him go on and 
relate all he knew about the matter. The hoy Beemed to hesitate a 
good deal, and it is my impression that the Judge asked the boy the 
most of the questions asked for the oroaecution. 

Q. Who drew up the bill of exceptions to save the points taken 
during the trial? 

A. I did. I drew up several during the progress of the trial 

Q. T understood you to say that there was one of the hills that he re- 
fused to sign ? 

A. Yes, sir. There was an exception saved to the questions pro- 

{■ounded by the court, and also to a withdrawal of tlie witness, Grims- 
ey, and that bill be refused to sign. 
Q. Was Mr. Davis interrupted more than once during the progress of 
his argument? 

A. I doo't recollect that he was interrupted more than onca He 
may have been, but the only time that I now remember, was the final 



interruption, when Mr. Davis quit the 
Q. What was the Judge's manner, ii 



e Judge's manner, in this case, towards the counsel 
for the defense ? 

A. He seemed to be in ill-humor, and treated them quite contempt- 
uously, at least so far as I could judge, and as far as any applications 
for any ruling of the case were concerned. 

Q. Did you make any argument in the cause ? 

A. I did not, sir. 

Q. At what time did you leave the court? 

A. Well, sir, I couldn't say, I think it was on Saturday or Sunday. 
It was the last of that week, or first day of the next. Court had ad- 
'ourned over to some day in the next week, or the week following, to 
give an opportunity, a chance, to prepare a bill of exceptions. 

Q. How long have you practiced in Judge Jackson's circuit ? 

A. Since its organization in 1855, or 1856. 



Q. What time did you say you left the Circuit Court at Blocmfield t 

A. I think it was on Saturday or Suaday. 

Q, At the time your case against Walker was pending, did you say 
you presented your application for a change of venue yourself? 

A. No, sir. I prepared the petition and gave it to Mr. Tyrell. 

Q, What time did you leave there ? 

A. It was one day during the latter part of the week. 

Q, Do you remember the day ? 

A. I can't say. I think it was on Thui'sday or Friday. I was in 
court but little that week, because 1 had made a sale of lots in May 
preceding, and I was out trying to collect most of the time, 

Q. Had you given any notice of the application for a chaege of venue 
before you left? 

A. I don't think I had. If any notice was given, it was by Mr. 
Tyrell. 

Q. Don't you think you had this conversation with Mr. Tyrell 
about your case after you had presented your petition for a change of 

A. I think not. 



A. Daniel Kitchen had proposed something to me at the spring term, 
but there was no proposition then pending. I had heard a good many 
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threats had been made, and I would not make any proposition for a 
compromise for tliat reason. Kr. Daniel Kitchen was the party that 
applied to me on the subject He had sold to Mr, Walker, and I think 
had probably given him a warranty deed for the property in question. 

Q. How long before this term of the court had the proposition to 
compromise been made 7 

A. I think it was in March, when I was running off, with a surveyor, 
my addition to the town of Bloomfield, that I first discovered that 
Walker was on my land. That was the first 1 knew of it, and then I 
left word that Mr. Walker need not trouble himself about the matter, 
until I was more certain about how the lines run. We did not complete 
the survey then, owing to a doubt whether we had found a certain cor- 
ner; and I told Mr. Miller, the County Surveyor, to get the field-notes 
and run off my land, and if he found that we had before begun at the 
proper place, to say to Mr. Walker that he need not be uneasy about it, 
because I wouldn't sell it over his head without first giving him a chance 
to pay me a fair value for my property. Mr. Miller afterwards sending 
me the plat, I found that the point at which we had commenced before 
was the correct one, and that in running off the laud, it took in Mr. 
Walker's lot In the April following, Daniel Kitchen wanted to buy 
from me, and I wouldn't sell to him then because 1 had not yet filed a 
plat, and I wouldn't sell any lots at any price until that had been done, 
knowing the penalty prescribed by law. I told him that after I had 
filed a plat, if they fixed it up that 1 would — 
Q. What time was that? 
A. That was in April. 

[The witness here proceeded to detail at some length the facta in re- 
lation to his Iransaotions, touching his town lots, surveys, etc., but as 
nothing was elicited in relation to the points of inq^uiry, hia statements 
are here omitted.] 

Q. Did you make a proposition to Mr. Walker to compromise about 
the land ? 

A. No, sir. Mr. Kitchen came to me first and last, and I treated 
vrith him alone. I did subsequently make out a written proposition in 
January last 

Q. Did you know that part of Walker's tract was included when you 
purchased ? 
A. No, sir. 

Q. Do you know about my saying anything to you concerning it ? 
A. I have no recollection of anything. 

Q. In this change of venue at Dunklin court, do you say the parties 
agreed ? 

A, That is my reeoUeotion. I understood that they settled upon a 
proposition to take the case either to Bollinger or Scott county. There 
was a general expression that either one would do. Mr. Homer was 
perhaps talking something about New Madrid county. 

Q. Did they generally express themselves opposed to gmng to 
Pemiscot? 

A. Yes, sir. Several expressed themselves opposed to it. Several 
said they couldn't go there on account of the swamp, and on account 
of the conflict of the times of holding court. 

Q. Did they make any representations concerning their opposition 
before the order was made sending the case to Pemiscot ? 

A. As soon as you made the order there was a consultation, and a 
request which I understood to emanate from all parties that the order 
should be set aside, 
Q. Were you one of them? 
A. My recollection is that it didn't make much difference to me. I 
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think, however, that I did speak of it, with a view to accommodating 
the other parties. 

Q. Were you as verbose on that occasion as you are now? 

A. I may have been. I will say that if shorter answers will suit you 
■bette^ I will give them. 

Q. Short answers seem to have been excepted to heretofore in that 
court. In the road cases against Fai'rar and Murphy, on which side 

A. I was for the plaintiff in both oases. My recollection is, that after 
the presentation of petitions, the same order was made in both eases. 
There was an objection made, but as to saying who mode it, I could 

Q. Were the objections made before or after the orders ? 

A. I think they were made afterwards. They were similar to those 
made in the other case, and were not complied with. 

Q. In the Buekner case, Mr. Moore, you state that aft-er a few ques- 
tions by the Circuit Attorney, I took the examination of the witness up- 
on myself? *^ 

A. Yes, sir. After a preliminary question or two, the witness showed 
a hesitancy ajid confusion in answering thegeneral questions propounded 
by the Circuit Attorney, and my recollection is that you asked all, or 
very nearly all the questions for the prosecution after that. I recollect 
that objections were made by defendant's counsel to this course on your 

Q. What part of Grimsley's testimony was excluded? 

A. His examination in chief was completed, and the cross-examination 
began, and then his testimony withdrawn entirely. 

Q. Wasn't it what he was going on to say that Mrs. Buekner said her 
daughter had said? 

A. My recollection is that the witness had commenced to make a 
statement, perhaps of this kind. There was an articulation uttered by 
him, when the objection to this question was made, and the objection 
was sustained. I believe the first question was not objected to by the 
State, and that it was whether there had been, in the conversati n be 
tween the witness and the defendant, any reason assig d f h com 
mission of the acts in which she had confessed she pa t ; ted. fhis 
being answered aiHrmatively, he was then directed to d t te 

what those reasons thus assigned were. If he answered I n t p 6- 

pared to say what the answer was. The question being bj t d t d 
overruled, defendant's counsel objected, and excepted ti th 1 g f 
the cour^ and presented a bill of exceptions, which wa t d At 

the meeting of court after dinner, the motion was made to withdraw the 
witness, and leave was granted ; and then the court instructed the jury 
that the testimony of this witness was not before them. 

Q. Did you say that a bill of exceptions was made at this time? 

A. A bill was drawn, but none presented. A preliminary exception 
had been saved, and I do not know now why the bill waf not signed. 

Q. Who made the motion to withdraw the testimony of Grimsley ? 

A. The prosecuting attorney. 

Q. When the court announced that the testimony was withdrawn, 
was there any objection to that ? 

A. Yes, sir. Defendant's counsel objected to the withdrawal of the 
witness. 

Q. For what reason? 

A.They wanted the benefit of his cross-examination. They were 
apprised of the nature of the conversation which they wished to draw 
out, and they wished to get before the jury the exculpation of the de- 

"'""t, appearing from that conversation. 
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Q. Do you know what ocourred when the motions in arrest and for a 
new trial were cletermined? 

A. So, sir. That was at the adjournment Icanspeakof it only from 
hearsay. 

Q. Who prepared the bill of exceptions in this case, which was finally 

A. The defendant's counsel. I suppose Mr. Phelan was one. 

Q. Had Mr. Eitehen anything to do with it? 

A. Mr. Kitchen was not there at the trial He had been employed to 
assist in a previous trial as prosecutor. 

Q, You are sure that when I stopped Mr. Davis he was commenting 
oo Grimsley's testimony ? 

A. Myrecollectionis that he didn't refer by name to the witness, but 
was going on making a supposed case, and commenting on the facts sup- 
posed, and in doing so he appealed to ajuror, an old gentleman, wanting 
to know wiiat he would do upon being thus informed concerning the 
perpetration of outrages upon a member of his family, when he was 
stopped. 

Q, How long have you been practicing law ? 

A, I obtained license from Judge Hough, in 1853, and went around 
the circuit then. 

Q. Have you followed the business of an attorney ever since? 

A. I have had a good many different occupations. Previous to com- 
mencing the practice in this State, I was keeping a hotel, and ^rior to 
that I was on a farm, and sometime before that I practiced law in Ken- 
Mr. Kkott. What time do you say the testimony of the witness 
Grimsley was withdrawn in this Buckner case? 

A. The court had adjourned for dinner just after the refusal of per- 
mission to eiamiae him as to the reasons assigned for the conduct of 
defendant, and immediately after dinner Mr. Woodsides moved to with- 
draw the testimony. The cross-examination had proceeded no farther 
than to the point where the question I have stated was objected to, and 
overruled. 

Q. Was it upon that account that the defendant's counsel objected to 
the withdraw^ of the witness? 

A. It was upon the ground that the testimony elicited on the examin- 
ation in chief had already gone to the jury, and could not be entirely 
effaced. Defendant's counsel insisted upon having the benefit of a 
cross-examination, but the court instructed the jury that the testimony 
was withdrawn. There were various remarks made, and a good deal of 
excitement prevailed, during which the Judge stated some reasons why 
he refused to let the witness answer. 

The examination of this witness was here closed. 

George W. Creath, witness on behalf of the respondent, was discharged 
by consent of parties. *■ 

On motion of Senator Hallidurton, the Court adjourned. 
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ELEVENTH DAY. 



Chaw.es a. Da II d and zamined by Mr, Knott. 

Q. Where do j i ? 

A. In Jackson, Cap Girardeau couiity, Missouri. 
Q. What is your profession ? 
A. I am a lawyer by profession. 
Q- Are you engaged m the practice at this time? 
A. No, sir. At present I am Eegister of the Land Office at Jackson. 
Cimiit'? ^^^' "^^ ^*'" practicing in the Fifteenth Judicial 

A. I was. 

..,,^c.?'l''^^^f 'i^-'' '^.•'e'lie'' yo" "ere at the trial of Sarah Bncltner, in 
the btoddard Circuit Court, November, 1857. 

A. I was. I appeared as an attorney for the defendant in that case, 
at the request of Gen. Watkins, who had been employed, and was un- 
able to attend, and asked me to appear for him 

Q. Do you remember whether a witness named Grimsley was intro- 
duced by the State m the trial of that case ? 

A. Yes, sir. 

<^ Please state whether his testimony was withdrawn, and upon whose 
motion. '^ 

A. His testimony was withdrawn upon the motion of the Circuit At- 
torney. 

Q. Did you participate in the argument of the case? 

A. Yes, sir. 

Q. Please state what occurred while you were making your areument. 

A After the testimony in the case was closed, I undertook to arcue 
the defense After making an exordium, I was about to rehearse the 
testimony of Grimsiey, when Judge Jackson stopped ma I then went 
on to some other part of the order of my speech, and came back acaia 
after a while to the pomt. I undertook to suppose a ease which involv- 
ed the points in Gnmsley s testimony, and the Judge stopped me asaia 
I asked if I could not be permitted to argue a supposed case ; and being 
told that I cou d aot, I remarked that if I was to be JefiTeyized in Uiat 
manner, 1 would abandon the case. I then left. 

Q, Did you hear the Judge make any remark, when you quit the 

A. r didn't hear but one remark as I went out of the door. 



CROSS-EIAMIKED B 



Q. Was Mr, Grimsley cross-examined any ? 

A. My recollection is that some questions were asked hrni by defend- 
^t 3 counsel, before dinner. I don't state it with any confidence, 
mere was no cross-exammation of any consequence. 
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Q. You say Mr. Grinisley's testimony was withdrawn. In what way? 

A. By the Circuit Attorney. 

Q. Did he propose withdrawing the testimony or the witness ? 

A. I don't remember. I suppose he withdrew the witness. I know 
we considered him withdrawn, and when the motion was sustained by 
the court, I requested Mr. Moore to draw up a bill of exceptions. 

Q. Did the Judge tell the jury that the testimony was withdrawn ? 

A. Yes, sir, I remember that he did. 

Q. When you were making your speech, how did you come to want 
to comment on what was known to you to be withdrawn ? 

A. I suppose I was governed by the same principle on which I had 
sometimes before act'ed. I don't mean any disrespect, but I must say 
that I didn't think your decision correct, and hoped that the jury would 
differ with you, as had been the case in other trials, and that 1 might 
operate upon them for that purpose, 

Q. Mr, Davis, when &rimsley went to state what Susan Seabaugh had 
said to her mother, wasn't that what was excluded ? 

A, When Grimsley got through his relation as to the mother's con- 
fession, we got it out that the girl had killed Buekner, and you stated 
that what Grimsley had stated as a confession, and the part of her con- 
fession which tencled to exculpate her, was not testimony. I then drew 
up a bill of exceptions, contending that we had a, right to bring out the 
whole of the confession. We presented that bill, and you refused to sign 
it It was drawn up about as soon as we could draw it up. 

Q. When did you leave that court? 

A. I left the day the trial was consummated, 

Q, Was any instruction asked to exclude the testimony of Grimsley ? 

A. I remember no written instructions. After representing Grn. Wat- 
kins up to the time my speech was stopped, I delivered myself of the 
case, and had nothing more to do with it. 

Q, Do you remember what was said the first time I stopped you, when 
you were making your speech? 

A. I have no ctstinct recollection of it, 

Q. Didn't you manifest a good deal of ill-will in regard to the inter- 
ruption, and didn't I have to speak to you two or three times before 
you heeded me ? 

A. I think you did. I remember your saying you had stopped me 
two or three times, but I don't remember that such an occurrence took 
place but twice. 

Q. Do you remember saying that it was about the best way you could 
conclude your speech, and that you thought that would have a better 
effect than if you had gone on ? 

A. Yes, sir. A number of persons asked me why I didn't continue 
my remarks, and I was joked about it a good deal. In reply to what 
was said about the abrupt manner in which I had abandoned' the case, 
I said that I thought it was about the happiest termination that^ould 
have been given to my speech, and that I thought if anything would 
produce an effect upon the jury, favorable to the defendant, your con- 
duct throughout the trial certainly would. 

Q, Did you say that you were glad that it happened just as it all did? 

A, I may have said that I was glad because of the effect I thought it 
would have, and that it had relieved me from the necessity of making 
a speech. 

Q. Don't you think you might have said you stopped on purpose ? 

A, I cannot recollect, I would notexaggerateby saying that as many 
as thirty or forty persons spoke to me about it, and asked me why I had 
abandoned the cause, I might have said in joking with them about the 
matter, that I stopped on purpose. 
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Q. Bid you think it was a jokiDg matter ? 

A, Which do you mean, the case, oi' your conduct? 

Q. The question is the whole affair. 

A. No, sir, I didn't. I characterized it by a different name. 

Mr. Kkott. I understand jou to say that ia the examination of 
Gnmsley in the forenoon, you had just reached the cl■oss^^xaminatjon 
and after dinner the Circuit Attorney was allowed by the court to with- 
draw the witness ? 

A. Yes, sir. 

Sesator PiRBO^■s. "What was the Judge's demeanor towards the coun- 
sel of the prisoner? 

A. Well, sir, in that ease, I don't think I can state. I have no recol- 
lection of anything offensive up to the time I offered to file the bill of 
exceptions, and I don't know then that there was anything objection- 
able in his demeanor. The most offensive demeanor towards the coun- 
sel was when he interrupted them in their speeches. 

Mr. KsoTT. Were you in court during the delivery of the argument 
of Mr. Phelan ? 

A. No, sir. After I abandoned the case, I was not in at all when Mr 
Phelan s argument was going on. 

The testimony on the part of the State here closed, and tlie respond- 
ent proceeded to call the witnesses for the defense. ' 

TE.STIUONY OP FBAKCIS LAWSON. 

FRAKCis Lawson called and examined by Judge Jackson. 

Q. In what county do you reside ? 

A. I reside in Butler county, 

Q. Were you at the Circuit Clourt in tliat county at the term niieu the 
Clerk was reported sick ? 

A. No, sir. 

Q. What term were you there ? 

A. At the last term in that county, 1858. 

Q. ilave you been in court in Butler county frequently ? 

A. Yes, sir. I have been there about court pretty frequently, 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties htigant; and did or not the Judge habitu- 
ally mdulge m such in the exercise of his official functions ? 

A. It looks to me like I would have to answer the first part in the 
negative, and the latter part in the affirmative. 

Q. Perhaps you don't understand the question ? 

A, I mean to say that I never saw aiiythin" 
""— "ir of conducting ^"~'- 



Q. Yon have had no more business in court than would keep you 
there half a day occasionally ? 

A. Sometimes I staid two or three days about court. 

Q. Well, you werejustgoinginand out incidentally, —vou didn't take 
a seat or remain in court all the time, did you ? 

A. No, sir ; I was .just in occasionally. 

Judge Jaokson. Have you not been on juries frequently ? 

A. Yes, sir ; I have been on a good many juries. 

Mr. Kkott. How many juries did you ever serve on ? 

A. In the last six years I suppose I have served on half a dozen. 
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Dr. J. W. Souther called and examined by Judge Jackson. 

Q. In wtioli county do you reside ? 

A. I reside in Eipley county. 

Q. In what place? 

A, In Doniphan, the county seat. 

Q. Have you been about court much for the last three or four years T 

A. Yes, sir. I have been about court some little. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant; and did or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A. I do not. He did not 

CaOES-EXAMISBD BY MR. KNOTT. 

Q. What is your profession ? 

A. I practice medicine. 

Q. How often are you present in court 7 You are not in the habit 
of taking a seat in the court room, and paying close attention to the 
manner of doing business there ? 

A. No, sir. 

m, I will ask you if you are prepared to say what Judge Jack- 
nner of doing business is ? 

A. I only speak from what I have seen. 

Q. Well, you set by and look on occasionally ? 

A. 1 am generally close about, during court week. 

Q. Well, you practice medicine — and are only in court casually, I 
suppose 7 

A. Yes, sir. 

Senator Joses here propounded to the witness the next question 
given below, to which the managers objected as irrelevant, the objection 
be ng o e u e 1 by he fo o g vote 

A E3 M B wn Chu h C man P lla H d H 
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Q. 'R a has been he g n al demeano of Jud e Ja k on to a ds 
the m mb of he b i a n n h s m b nee he has b n Judge 
of ha out? ^ 

A. His conduct has been good and courteous so far as I ktiow.^ 

Mr. Kkott. Did you say that you had often been in court ? 

A. Yes, sir. I have been there pretty often. 

Q. What was done while you were there ? Do you know any case 
that was tried while you were present? 

A. I was in when Kinsey was tried for hog stealing, — not during th& 
whole of the trial, but a part of iti I was in while they were trying a 
bond ease ; they had sued a parcel of securities on a bond ; and I was in, 
while they tried the case of Sickles v3. McMinn. 

Q. What lawyers have you seen in court? 

A. I have seen Mr. Kitchen, Mr. Bedford, and Mr. Woodsldea. 

Q. What do you understand by contumelious conduct ? 

A. I suppose it means obstinate, contrary, probably. 
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n were to tell you tliat you had sworn a lie, or made 
iwear a lie, wouldn't you think that insulting ? 
I would. 



Pih'CKNBY Powers called and examined by Judge Jackson 
Q. Were you at Wayne Circuit Court, September, 1858 ? 

Q. Were you one of the parties in the case of Limbarger vs. Posrers ? 

Q. State, if you pleaae, what took place in court in connection with 
the change of venue in that caaa 

A. Me and Mr. Limbarger had a suit then, and there was some talk 
going on about it between the attorneys. I was sitting by Mr. Bedford 
Mr. Pipkm was sitting on the opposite end of the table. Mr Bedford 
was on my right, Mr. Pipkin on my lefL I saw Mr. Pipkin write a no- 
tice, that they would take a change of venue. I turned around and told 
Mr. Bedford what he was doing " Oh I no," said Mr. Bedford, " I reckon 
they won t do that," and when I told him that I seen Mr, Pipkin writing 
the notice, he said, "Well, I will oppose ito going to Fredericktown " 
Mr. Pipkin handed over the notice, and asked us to acknowledge the 
service of this. Mr. Bedford said, "certainly," and Mr. Pipkin went on 
writing tho petition. When he was through, he beckoned to Mr Lim- 
bM^ger, aJid he signed it, and he handed it over to the Clerk, and made 
affidavit Mr. Fox picked it up, and presented it to the Judge All 
this occurred in a few minutes. 

Q. Did you agree that the case should go to any particular county 7 

Q. Did you want the case to go to Madison or Iron couiitj 7 

Q. Who were your attorneys? 
A. Mr. White and Mr. Bedford. 

Q. Do you know of Mr. Bedford having agreed with other counsel to 
take the case to Madison or Iron ? 
A. I do nott 

Mr. Kkott. Where was the ease seat to? 
A. To Mississippi county. 



Joseph WarrE called and examined by Judge Jackson 

Q. Where do you reside 7 

A. In the town of Greenville, in Wayne county, in this State 

Q. Were you present at the Wayne Circuit Court, September 1858 ? 

A. I was, sir. i t it ^ 

Q. Were you an attorney in the case of Limbarger vs. Powers 7 

A. Yea, sir. I was for Powers. 

Q. Stat« if you know what took place at the Wayne court when the 
cause was pending there. 

A. I know the plaintiff applied for a change of venue, and the court 
ordered the ease sent to Mississippi county. 

Q. At the time the application was made, did you make known that 
you were willmg for the case to go to any particular county t 

A. I did not I was willing that the case should be tried there. 

q. fclow far from Greenville to Charleston, Mississippi county 7 

A. Somewhere between sixty and seventy miles. 
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^^^^Which would be the most convenient to go to, Iron, 

mL Hf^rT^y^^^' ^^ T'""' ^^'^S"*" ^'">^' *^s 'i^tance would be a 
i™ !^ ^^''^';^'*'^?',\"^ "P<"^ condition that you would have to 
^nti^ '"'*'"^' '""'^ convenient to go to one of the upper 

A M^liL^T '^ ^^ ^^^ "^°^* convenient, going from Bloonifield ? 
Q. Wwe you present at Eipley court, at the April term, I85R ? 
Q. Were you connected with the Kinsey trial? 
«,w fl'u"'- ^ "^ associated with the Circuit Attorney in the areu- 

in^I„?*i,°." remember what wa? said about taking down the testimony 
m that case,— about my not lettmg them have time to take it down ? 

Q. Do you recollect any interruption of Einsey's counsel ? 
h.ii„. ?™'"«" "l"™ ?'■ ''« ™ >pe.lting he m«ie a comp,ri«,n I 
?™tr, " "f^P"'?!! "• =««« to the Spankh Inaul.ilionT.nd I 
;^l j;°' "*"'« ''" "'"'' '" •»«nl,"S that hi/reply^; "ii 
the shoe file you, you can wear it 

Q. What was the nature of the comparison you speak of? 

i To the best of my reoolleotion he said he would as soon be tried by 
SSu'^?';' n '■■?"»*»;. »' >» guillotined, «, to bo tried in that styL I 
oouldnt tell whether he meant the court or the jury or what I w.s 
mM at the omo. Mr. F„ made assertion, about' mJ'andlS.d ij,™ 

Sei rf^lT ■" • ""^ ""•"' '" '"^ ' '^"^ "'"' j"' " 

Q. Do yon recollect my stopping Mr. Fox ? 

A. Yes, sir It was at this time. Mr. Fox was nsine very imnmnpv 
language, and you stopped him. ^ ^ improper 

cuH ? '""^ ^^'^ ^''^ ''^®" P''^''''='"S '" *!'«' Fifteenth Judicial Cir- 

_ A I have lived in the Fifteenth Circuit since 1849, and been practic 
mg law a great portion of the time. pracHc 

Q, Do you know of Judge Jackson's being guilty of innumerablfi in 
stanc^ of oppressive, contumelious, insolent%nd iLult"n7rxprVssfo^" 
towards Uwyers and parties litigant; and d d or not the Judge S 
ually mdulge in such fn the exercise of his official functbL? ^ 

A. Idon'tknowofJudgeJacksonbeingguiltyofthelikeofthat. Ha 
Bometimes acted, I thought, a little crudely; but he never treat^ the 
lawyers as severely as 1 would have done if I had been in his pl^a 



CKOSS-E 



w.?idS°rS* """" " " """1= " t» M • ■»"« in court that he lied 

how.yo?'"'' ' """"'^ ' ''°°'' '""" ""' ' "»' ■'<"■ "■» '"'^l' <>» "»', 

M?>oiV°" ""' "" "" ■'"^*' "' " '"°''* " '°™"'' "'■ ^'■"'•h "<i 
A. I neyer seeu more on his part than on theirs 
«. In this ease of Kmsey, at the ttaie the Judge stopped Mr. Joi while 



bjGoogle 



290 man court op impeachment. 

he was speaking, do you recollect whether he was saying anything that 
applied to you ? 

A. At the first of the allusion, he said something in relation to my vol- 
unteering, and I thought he alluded to me until the court asked hira 
what he meant, aaid he replied that " if the shoe fits you, you can 
wear it." 

Q. "When Mr. Fox spoke ahout the Inquisition, did he particularize or 
make his comparisons so pointed that you were confident he didn't 

A. I don't think he did. 

Q. Wasn't he speaking about your volunteering in the case, and wasn t 
he playing upon your name, Joseph, by a reference to Joseph of old ? 

A. I think he did make use of something of that kind, 

Q. When the Judge asked him to espiaiii, didn't he say, " if you will 
deduct irom my time, I will do so?" 

A. I think he did. 
" Q. Why did you aiterwards think that he alluded to the court, when 
you say that at first you thought he alluded to you 7 

A. I thought BO from the course he took, and from the rough manner 
in which he replied to the court. 

Q. Was any of this roughness exhibited before he was interrupted by 
the court ? 

A. I thought it rough treatment from the word go, 

Q, How far is it from Greenville to Ironton ? 

A, I can't tell you the exact distance. It is about forty or forty-five 

Q, This swamp— Nigger Wool — isn't it generally up in the winter and 
spring ? 
A, Yes, sir; I believe it is, 

Q, Do not the courts set there in the spring and fall ? 
A. Yes, sir, 

Ses.^tor Goodlktt, Were you in court all the time when the applicar 
tion for a change of venue, in this case of which you have spoken, 
was up? 

A. I would make this concession: I am satisfied that I never heard 
any agreement entered into, and I think I was present when application 
was made to the courts If any statement was made to the court that 
there was an agreement, 1 never heard it, 

Mr, KsoTT. How far is it from Greenville to Fredericktown ? 
A, It is forty-five or fifty miles. 
Q. Whereabouts does Mr. Powers live? 

A, About half way between Greenville and Frederick town. 
Q. From where he lives, which is the nearest point, Ironton or Charles- 
ton? 

A, Ironton. 

Q. Don't you have a good deal of business at Ironton ?_^ Isn't it the 
shipping point for that part of country ? 
A, Yes, sir. There is some business of that kind done. 
Q. How far is it from eighteen or twenty miles from Greenville, the 
neighborhood where Powers lives, to the county seat of Mississippi 
county ? 

A, I do not know the distance. It is nearer to Mississippi county at 
Powers' than at Greenville, They live in the northei-n part of the 
county, a little east of north, and Charleston, I think, is a little north of 
due east, mighty near due east, 

Q. Do you think you were in all the time pending the discus,?ion of 
the matter as to where the case should be sent? 
A. I think I was. 
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Q. Do you know which one of the attorneys wrote the petition? 
A. i can t be certain which it was. 

A. I don't recollect. 

Q. Did you see where your client was setting? 

A. Yes, sir. He was sitting by me. I conversed with hiai on the 

Q. Were you not willing that the case should go to Bollinger ? 
A, 1 was disposed to let it go there without objection 
<j. Had your chent any objection to the ease going there? 
A, None that I know of. 

tolronwa?^'"''"*"™' "^""^ ^^' ^ " ''"*"' *^^ residence of these parties- 
«/■ ^ fiR°'*' ^i""*^ ""^y "^^ ™'"^^ precisely. It m called some forty- 
t21, ^ ^ .r J^ Greeoville to Iroaton, and they Uve about eigh- 
teen miles north of GreenviUe. I suppose Ironton k twenty, twenty-fire, 
or thirty miles from where they lived at that time ,<■ ^ ' 

teenXciiouUr' ^"^ ^^^^^ ^''" ^°'' "' ^'■- '^'^^''^ '■^"'^^ '" "^^ ^^^- 
A, No, sir ; they do not. 

, '^- .^?,."°*.'i?s courts at Ironton interfere with the courts in the Fif- 
teenth Circuit? "^ ^^' 
A. I forget at what time the courts are held. 



MiLss PoKDER called and examined by Judge Jackson. 

y. In which county do you reside ? 

A. In Eipley. 

Q. Do you hold any office there ? 

A. Yes, sir; I am Oerk of the Circuit Court in Uipley cotrnty. 

KiLyl^TttrcouT""' "^'* "'^'"■'■^' "' '''' '"'' '' '''- «t-'« ^■-- 
A. Yes, sir ; I was present. 

A, The only interruption I saw was between Judjre Fox defendant'- 
counsei, and the court. To the be.1 of my reoolleotton iSJttae (or"he 
■Iieeohe. of the attorney, in thi, oa.e wa.limilwi. I think that Sf an 
hour wa, allowed .0 eaoh attorney to .peali. That 1, m imp,e.,ton 7 
though I am not certain. Mr Foi .poke on that W J XSSe Then" 
the Judge .topped him and informJd him that hi. liS.,., up £ 
turned around and mad, ,ome remark., and a.k.d for a louBeftime 
W. ? S?":' *"?'•'! "", *™ ■»'"'» He prcooeded 1 11 Ser the 
W of the ten mmiit.,, when he wa. iufoimeiby the court aSn that 
In. tirne wa, out. I don't r«neniber proci.dy about th° tiSrb.S I 
Ihmk he then ..ked to be allowed to .pi.k lonLr'Sd hi. rZJ,i " J 
jranted. H, preceded only . few minute., andluitXr KSed J 

If you wish to proceed." Mr Fox thanked him, and went on until tt 
court agam informed hitn that hi. time wa. up, iSl he contendeS 1 ?» 
minute, about .peakmg longer, uid the court told him to take hi, .et? 

i««n?„» T 'Sf"""* the olroum.tanc« that occurred about taking down 
K?h°e't'..a3yr*'""'"""««"^"''~' "» ""• '"-"nS 
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A. I have no recollection of anything of the kind. 

Q. Do you recollect at the October tei'm, 1857, anything that occurred 
in the case of Lacey and Gale vs. Powers and Ponder, between Mr. Fox 
and the court? 

A. I remember an answer or an amended answer, or something that 
required to be sworn fo, any how. You told him he couldn't make that 

Q, Do you recollect my taking it up in ray hands ? 

A. I only recoUect a remark that you made, that the defendant 
couldn't take that affidavits 

Q. How long have you been Clerk of the court there ? 

A. I entered on the discharge of my duties — well, it will be six years 
ago next January. I have been Clerk of the court ever since you have 
been Judga 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyeraand parties litigant; and did or not the Judge habit- 
ually indulge in such in the exercise of his official functions ? 

A. No, sir, 1 don't know that 1 have. If I am to confine the answer 
to lawyers, I wouldn't so consider it 

Q- Have you known such conduct towards parties 7 

A. Ho, sir. 

Senator Josbs. Were you in court when Judge Jackson and Mr. 
Fox had the difficulty about the answer ? 

A. I was close by. 

Q. What reason did the Judge assign in this conversation why Mr. 
Pox could not file that answer? 

A. I could hardly say. He wanted me to qualify the defendant to 
the answer, and I think he asked leave to file the answer, or he wanted 
to be qualified to it, or something of that kind. I don't remember. 

Judge Jacksoh. Do you remember my asking him if he had written 
the answer? 

A. I don't remember it distinctly. 

Q. Do you recollect my telling him that he Ued, or that he caused his 
client to lie ? 

A. Ko, sir, I don't. 

Q. Do you recollect that I said anything about perjury ? 

A. I do not. 

Q. What was the general bearing of the Judge towards lawyers prac- 
ticing in his courts ? 

[This question was objected to by the managers, but the objection was 
waived after a short debate.] 

A. It was generally courteous and kind, according to my view. After 
parties sometimes disobeyed his ruling, he would sometimes speak very 
positively and harsh to them, but not at first. 

Q. Do you mean parties to suits or attorneys ? Do you Imow of any 
instance in which I have ever spoken harshly to the parties themselves ? 

A. Well, to the parties themselves I think you was always kind and 
courteous, and you was kind and courteous to the lawyers generally. 

Sesatob Fos. Did you ever know the Judge to speak harshly to an 
attorney without first receiving some harsh treatment from that 
attorney ? 

A. I don't think I ever did. 

Q. Were you by all the time during the disturbance between Mr. 
Fox and the Judge ? 

A, Yes, sir. My attention was called to the circumstance, and I was 
there to swear the defendant to the answer. The court told him the 
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Mr Knott. In this eonycrsatioc, you say that Mr. Fox proposed to 
have the defendant himself sworn ? 
A. Yes, sir. 

The examinafion of witnesses here ended for the forenoon. 

J. W. Souther, Francis Lawson, Dr. Euaseil, and Pinckney Powers, 
witnesses, were discharged by consent of parties. 

Mr. Knott on behalf of the managers, caUed the attention of the 
Court f-o the law regulating costs in eases of impeachment, and suKcested 
the propriety of some action on the subject , e,b <^ 

Sesatok Goodlett then, to test the sense of the Senate, offered the 
lollowing resolution : 

Sesolved, That the Chairman of lis Committee an Accounts be instructed not 
to isaue oerhfieatea to defendant's witneaaes nntil the final deoiaion of this eauae 
when. If the defendant la acquitted of the chargea agoinat him, said certificates 
Boali issue accordmg to law. 

To this resolution, Senatob Wilson offered the following amendment 
by way of substitute : ' 

Sesolm, That the Committee on Accounts be instructed to audit and allow 
tile witneasea summoned by the State and respondent in the impeachment case 

S£ge"b'^X"comr "' '''""'"'"'' " '"'^ '^'"'"' '' '''" '■''"■•''!"'' "^y ^« 

This amendment was agreed to by the following vote : 

AtES— Measrs. Byrne, Ohnrchill, Coleman, GuUett, Harris, Heditpeth, Horner 
Hyer, Jonea, McFerran, Mollvaiuc, Morria, Newtad, O'Neil, fiytoa, Eaina 
Bobinson, Scott, Vernon, Watkins, Wilson, and -Wood— 22 ,«*«=, 

ioESy-MeasFj. Brown, Fos, Frazior, Goodlett, Halliburton, McFarland, Par- 
sons, wicftardaon, Thompaon, and Wright— 10. 

Absent — Mr. Johnson. 

The question then being on the adoption of the substitute, it was 
adopted by the following vote : 

AYESh-Mesars. Byrne, Church fll, Coleman, Gullett, Harris, Hedgpeth, Homer, 
Hyer, Jones, McFerran, McUvaine, Morria, Newland, O'tTeil, Peyton, Eaina 
Eobinson, Scott, Vernon, Watkins, Wilaon, and Wood— 22 ' 

^"^^^^''f"' ■^^^'"'' ^''^' ^''■a^ier. Goodlott, Halliburton, McFarland, Par- 
sons, fiichardsoa, Thompson, and Wright— 10. 

Absent — Mr. Johnson. 

On motion of Sekator Homjbr, the Court adjourned. 
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EVENINa SESSIOX. 

Friday, June 17, IS59. 



The Court met pursuant to adjournment. 
The managers and respondent attended. 
The examination of witnesses for the defense was resumed. 

Frikois Lawson recalled and examined by Judge Jackson. 
Q. Are you acquainted with the handwriting of Jacob C. Blount ? 
A. Yes, sir. I have frequently seen him write his name. 
Q. From your knowledge of his handwriting, would you say that w 
his signature ? (showing witness a paper.) 
A, I don't think it is his handwriting. 



Q, What is the material difference between that signature and Mr. 
Blount's usual manner of writing his name? 

A. There is a material difference in the way he forms his J. 

Q, Did you ever see Mr. Blount write when he was so drunk be 
couldn't stand up ? 

A. No, sir, I never did. 

Milks Posber recalled and examined by Judge Jackson. 

Q. Do you recollect the case of Moore vs. Eldridge, the administrator 
of Parker, in the Eipley Circuit Court ? 

A. Yes, sir, I recollect the case. 

Q, State what you know ofa paper before the jury, and any difficulty 
that may have occurred about it. 

A. In the trial of that case, the defendant, Moore, wished — well 
there had been a firm of Moore and Parker, and Parker was dead and 
Eldridge was his administrator. When the suitvraa pending he wished 
to introduce the article of agreement for carrying on the Business as 
partners. 'The court refused to allow that paper to be introduced, be- 
cause, — well, I couldn't tell what was the reason, but T think it couldn't 
be ascertained what the date of the paper waa The court refused to 
allow that paper as evidence, and Moore wanted to use it as evidence. 

Q. How did it affect tbe suit? 

A. Weli, I don't know exactly how it affected the suit. 

Q. Hadn't the suit been spoken of pretty generally ? 

A. Yes, sir. It was talked about a good deal Tbe suit was about a 
note, and the articles were important to show whether the note was 
given in accordance with the articles. That is the reason wl^ the paper 
was material in this suit, and it is necessary to have the articles in to 
show something about these — 

Mr, Kkott objected to the witness giving an opinion as to the effect 
of the instrument as evidence in tbe case. 

Q. What was the nature of the suit? 

A. The suit was on a note. Moore had refused to pay the note, be- 
cause he said it was given through a mistake. He wanted to introduce 
the articles to show that the note was given to Parker through a mistake. 

Q. Do you recollect in making up a bill of exceptions any difficulty 
about this article. That is what we want now. 

A. They moved an arrest of judgment from the fact they were not 
allowed to introduce their instrument The only way I know — 
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Mr, Knott. If you were present when the bill of exceptions was 
presented, say so, and tell what occurred, and if you were not present 
you need not make any statement about it. 

A. I_ don't remember what passed between them when the bill of 
exceptions was made up. They excepted because they hadn't been 
allowed to introduce this article. 

Judge Jacksom. Was this instrument to go into the bill of exccptio 

A. I don't re""""''"- 



Q. Do you recollect any difficulty about tlie instrument in preparinK 
the biU of exceptions ? f f e. 

A. I don't remember any difBculty. I don't recollect whether he 
wanted to have it in the bill of exceptions, or not. It strikes me that 
it was not The date couldn't be made out from being defaced or 
erased. It seemed to have been altered. I couldn't make out the date. 

TESTIMOKT OF CHARLES P. HEKDEKSOH. 

Charles F. Hbkdeksok called and examined by Judge Jackson. 

Q. In which county do jou reside? 

A. In Butler county. 

Q. Were you there at the Circuit Court, November term, A. D. 1S57 
when Blount was so he couldn't be in court? 

A. Yes, sir. I was living there at the time. 

Q. Do you know anything about a suit pending against you then by 
Ewing & Co. ? 

A. I think there was a suit commenced. However, I don't recollect 
what was done with it, or what could be done with it then. I don't 
know much about the suit, or what become of it 

Q. Had process in the case of Ewing & Co. vs. Henderson been served 
in time for any steps to be taken in the case at that term of the court ? 

To this question the managers objected on the ground that it could 
only elicit the opinion of the witness upon a matter of law. 

JuDOE Jacksok contended that the evidence of Mr. Phelan had made 
it proper to ask the question. 

The question for the action of the Court being, shall the respondent 
be permitted to ask the question? it was decided in the negative by 
the following vote : 

Ates— Messrs. Goodlett, Gallett, Harris, Hedgpeth, Morris, Porsons, Peyton, 
Eobiuson, and Wood — 9. 

Noes— Messrs. Brown, Byrne, Churohiil, Coleman, Fos, Frazier, nalliburton, 
Horner, Hyer, McFaiiand, MnFerron, McUvaiue, Kewlaud, O'Keil, Eicbard- 
Bon, Thompaon, Vernoc, and Wright — 18. 

Q. How long have you been living in Butler county ? 

A. About nine years, I think. 

Q. Do you live in the town of Poplar Bluff? * 

A. I lived there until last year. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressiona 
towards lawyers and parties litigant; and did or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A. Not to my knowledge. I have been hut very little in court, though 
I have been living there. 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties, so 
far as you know ? 

A. I can't say I have seen anything amiss in him. So far as I know 
there has been nothing amiss. 
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Mr. Kkott. I understand jou to saj' jou have beea vei-y little i: 
court ? 

A. Yes, sir. Very little. 

Mr. Knott. You can stand aside then. 



Alex\ndeb Sloas called and examined by Judge Jacbaon. 

Q. In which county do you live ? 

A. In Wayne county. 

Q. How long have you been living there ? 

A. Twenty-six years. 

Q. Have you been in court during the last three or four years much ? 

A Yes, sir. I think I have attended all the courts two or three days 
each, for the last four or five years. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, oonturaelioua, insolent, and insulting expressions 
towards lawyers and parties litigant; and did or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A, So. 1 never recollect seeing anything of that kind. 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties, so far 
as you know ? 

A. It has been respectful; as much so as usual. I never saw any thing 



Q. You say you have been at court one or two days each term. You 
mean, I suppose, that you liaye been there incidentally, going in and out, 
as your business calls you ? 

A. Yes, sir. 

Judge JiCKSON. You have been on juries frequently, haven't you? 

A. Yes, sir. Both grand and petit juries. 

Mr. KsoTT. When you have been on the grand jury, you have beett 
pretty much confined to the jury rooom while court was in session, 
haven't you? 

A Yes, sir. 

Q. How often have you been on the grand jury for the last three or 
four years? 

A. Once, I believe. 

Q. How many times have you been a petit juror. 

A. I don't recollect but one or two times. 



James A. Atkins called and examined by Judge Jackson. 
Q. In which county do you reside ? 
A. In Wayne county. 
Q. How long have you been living there ? 
A. Thirty years. 

Q. Have you been about the Circuit Court any for the last four years? 
Have you been a juror occasionally? 
A, Yes, sir. . 
, Do you know of Judge Jackson being guilty of innumerable in- 



is official functions ? 
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A. I have never known anything of the kind. 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing ia his courts, and towards witnesseaand parties, so far 
as you know ? 

A. I don't know laueh about it, I haven't heard any but a few com- 
plain. 



Q. You say you have been at court more or less for the last th: 
four years. You mean that you were there incidentally, passing i 
out, and that you did not set there all the time noticing the 
doing business ? 

A. Yes, air. That is what i. mean. 

Q. What is your business ? 

A. That of a farmer. 



Lbmcel EinBELi. called and examined by Judge Jackson. 

Q. Were you present at the Circuit Court in Eipley county when the 
case of the State vs. Kinsey was tried ? 

A. Yes, sir. 

Q. If you noticed anything peculiar between the court and Mr. Foz, 
state what it was. 

A. Mr. Fox was employed by Mr. Kinsey. The lawyers in this case 
wei-e limited as to how long they should speak. Mr. Fox went on with 
his speech, and the court stopped him, and reminded him that his time 
was near out, _ Mr. Fox thanked him, and went on. He run over his 
time fifteen minutes. The court stopped him ag^in, and he asked for 
more time, and the court still gave him more time, and when that was 
out, says he, "Mr. Fox, set down." Mr. Fox did set down. He ap- 
peared to be speaking in a peculiar way. 

Mr. Kkott. Sever mind stating anything about that. Mr. Fox's 
peculiarities are not under investigation. 

A. Well, when I came in he was speaking in a powerful way, and if 
you must know, I thought it was a little too much whisky. He wasn't 
speaking to the pinl or subject at aU, according to my judgment. 

Mr. Ekott. We don't want your judgment, 

JoDGB Jackson. How long have you been living in Doniphan ? 

A. I have been living at Doniphan ever since it was born, as the say- 
ing is. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant; and does or not the Judge habitu- 
ally indulge in such in the exercise of his ofBcial functions ? - 

A. No, sir. I don't 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties, as 
iar as you know ? 

A. So far as I know, it has been all right, except that some times the 
lawyers got so troublesome that he couldn't do much with them. I 
thought his general course towards the lawyers was tolerable loose. 

Sexatob Josbs. What is the general ehai-acter of Judge Jackson in 
the Fifteenth Judicial Circuit for honesty and integrity in the discharge 
of his official duties ? 

[Mr. Knott objected to this question, and after discussion it was with- 
drawn.J 
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Dabnet S. Cooper called and examined by Judge Jackson. 

Q, In which, county do you live? 

A. I live in Stoddard county. 

Q. Were you on the jury in the case of the State vs. Sarah Buckncr ? 

A. Yes, Bir. 

Q. Do you recollect the testimony of Grimsley in that case f 

A, No, sir. I can't recollects 

Q. Do you recollect whether it was withdrawn ? 

A. I cannot recollect whether it was withdrawn or not 

Q. Do you recollect any instructions that were given to the jury in 
relation to that matter? 

A. Not now. It has been too long ago. 

Q. Do you recollect any difficulty taking place between the court smd 
Charles Davis ? 

A. I recollect of his setting down, and leaving the case. 

Q. Do you know what made him set down ? 

A. Xo, sir; I don't. 



James Deksis called and examined by Judge Jackson. 

Q. In which county do you reside, Mr. Dennis ? 

A. I live in Butler county, Missouri. 

Q. State if you were at the court when Mr. Blount didn't work. 

A. Yes, sir; I was there. It was the November term, 1857. 

Q. How long did court hold at that time ? 

A. I think it held one day, all day Monday, and adjourned Tuesday, 
about 12 o'clock. 

Q. Was it Tuesday or Wednesday ? 

A. 1 am not certain whether it was Tuesday or Wednesday. 

Q. Do you recollect what was the matter with the Clerk ? 

A. On Monday night Blouut was either dmnk or sick. I am not cer- 
tain whether it was Monday or Tuesday night I know no Clerk was 
appointed. 1 think it was about 12 o'clock the court ai^ourned. 

Q. Do you recollect any attempt to go on with the business 7 

A, Yes, sir. You said that we could take judgments on plain notes 
of hand if we wished. You said you thought that could be done. 

Q. What became of the papers belonging to the cases then in court? 

A. You took them into the Clerk's offlce, and separated the papers 
belonging to the criminal cases from the papers belonging to the civil 
cases, and then put them away. You took me into the Clerk's office, 
and showed me where you put them, and then you locked the door, 
gave me the key, and I went down and gave it to Blount, 

Q. Were you present in court when the case of Gibson vs. Dunn was 
called? 

A. Yes, sir; I was. 

Q. State, if you please, if any thing unusual occurred between the 
court and Mr. Phelan, while we were trying that case. 

A. I cannot recollect what occurred then. I didn't observe anything 
unusual. At another term of the court ,1 witneaaed a difficulty between 
the Judge and Mr. Phelan. 
Q. Well, go on and state what was said and dona 

[The witness was proceeding to narrate some circumstances which 
had no connection with the case in hand, when he was stopped by Mr. 
Enott, and his statements on this point excluded] 
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Q. Mr. Dennis, were you one of the attorneys in the Sarah Euekner 

A. I was. I helped to take down the evidence in the case. I wasn't 
employed, but was only assisting Mr. Phelan. I don't recollect much 
about the case. I had the chills then, and had taken quinine that day. 
I didn't charge my mind with what occurred. I made the opening 
speech in the ease. 

Q. Were you present when Mr. Davis made his speech ? 

A. Yes, sir. He got to commenting on some evidence, and the Judge 
called him to order, and told him " that evidence is not in the case." 
Mr. Davis then said, " if you won't allow me to draw figures and com- 
parisons, I shall abandon the case.'" Then he stopped. 

Q. How long have you lived in the Fifteenth Circuit ? 

A. Over three years. 

Q. Have you attended all the courts in the circuit 7 

A. Yes, sir. I have been in all the nine counties. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant ; and does or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A. No, sir. I can't say that I- do. 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and i>ai'ties,as 
far as jou know 7 

A. As far as I have seen, you have treated the bar with respect and 
courtesy. I can speak for myself, and I haven't seen you mistreat any 
body else. 

Q. Did you ever see Jacob Blount write his came 7 Are you acquainted 
with his handwriting? 

A. Yes, sir ; I am. 

Q. From your knowledge of his handwriting would you sa,y that was 
bis signature 7 {showing him the paper.) 

A. 1 don't think it looks like his signature. His J'a always come be- 
low tha line. 

Mr. Kkott. Did you ever see him write his name when he was bo 
drunk that he had to be held up to do it 7 

A. No, I never saw him do that, though 1 have seen him write when 
he was pretty tight. 

Mr. Kkott. Well, then, you may stand aside. 



Alexakder Ward called and examined by Judge Jackson. 

Q. In which county do you reside, Mr. Ward 7 

A. I live in Wayne county. 

Q. How long have you lived there? *■ 

A. About fourteen years, last fall, since I came to Mitisouri. 

Q. Are you frequently at Circuit Courts 7 

A. Yes, sir; I am. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
Btancen of oppressive, oontumeliouB, insolent, and insulting expressions 
towards lawyers and parties litigant ; and does pr not the Judge habitu- 
ally indulge in such in the exercise of his official functions 7 

A. I never saw anything of it, at our court I always have seen you 
courteous. 

Mr. Knott. What is your business ? 

A. Fanning. 

Q. You are merely incidentally at court, I suppose? 
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Mr, A. Lowe called and examined Ijy Judge Jackson. 

Q. In which county do you live ? 

A. I reside in Eipley county. 

Q. What is your occupation ? 

A. I have been following sui-veying and writing in the Clerk's office 
some four years, 

Q, I>o you recollect anything concerning the case of the Slate vs 
Kinsey ? 

A. I was not in court at the trial of that case. 

Q, Do you recollect anything about the Judge saying anything about 
some one being guilty of perjury or subornation of perjury ' 

A, I do not, 

, Powers and 



A. No, sir, 

Q. Do you recollect anything in the case of Sfooi-e vs. EIdrid"e ? 

A. I recollect an instrument of writing offered by Moore, and the 
court overruled its being avidence. He didn't permit it to be intro- 
duced as testimony. 

Q. Do you recollect n-hether that instrument was used in another 

A. No, sir ; this is the case that they offered to introduce the instru- 

Q. Was there any other case except this one between Eldridge and 
Moore in which this paper came up ? 

A, I think this case that we have spoken of was an appeal from the 
County Court. In the trial in the County Court, I suppose thev had 
the paper. 

Q, Well, was it in this case of Moore vs. Eldridge that this queBtion 
about the erasure came up ? 

A, Yes, SU-, I think so. 

Q. Have you generally been in the Circuit Court for the last three or 
four yea.rs ? 

A, I have been in every court more or less for that time. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant; and does or not tha^Judge habitu- 
aUy indulge in suchjin the exercise of his official functions ? 

A. I do not; sir. 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicingin his courts, and towards witnesses and parties, so 
far as you know ? 

A. So far as I know, it has always been courteous. 



James Dowby called and examined by Judge Jackson. 

Q. In which county do you live ? 

A. I live in Stoddard county when at home, in this State. 
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Q. What do you do there? 

A. I ain't doing anything there just now. I have bean acting Sheriff 
of that caunty some three years. It will be three years next August 
since I got th« appointment. 

Q. Wereyoupresent at the time when there were some proceedings 
in the Stoddard Circuit Court about a mandMaua against Judge Eaker? 

A. Yes, sir. I saw the writ. 

Q. Did you offer to deliver the original writ to Mr. Eaker ? 

A. Yes, sir, I did, and when I carried it to him, he said he was too 
old for Kiag Wasson. I toid him the service of my deputy wasn't 
legal, and he would have to answer, and there was the original writ and 
he could answer on that ; but he turned off, telling me what 1 have said. 

Q, Who is Wasson ? 

A. Mr. Wasson lives down in Stoddard county and professes to be a 
lawyer. 

Q. What became of the writ ? 

A. It was returned into the court. When the matter came up into 
court my understanding was that it was decided that the Deputy Sheriff 
hadn't served the writ right, and it was handed to me, and I went to 
him and told him what the decision was about the way of serving the 
writ, but he wouldn't have anjrthiag to do with it. I turned round and 
went back, and went in and handed the writ to the court, and I stated 
that Mr. Ealier wouldn't have anything to do with the writ. 

Q. Do you know what my reply was when you told me Mr. Eaker 
had refused to have anything to do with the original writ? 

A. No, sir. I don't recollect I don't recollect wictlier you made 

Q. Do you know when he did answer ? 

A. I think it was that evening. 

Q. Didn't he ask until next morning to make his return ? 

A. I don't know. It is likely he might have asked that, though I 
don't recollect anything about it 

Q. What has been the demeanor of Judge Jackson towards members 
of the bar practicing in his courts? 

A. I always thought he allowed them to do pretty much as they 
pleased. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant; and does or not the Judge habit- 
ually indulge in such in the exercise of his oIBeial functions ? 

A. No, sir; I don't 

CROSS-B^XAMIKED BY MB. KKOTT. 

Q. Where was Judge Eaker when the difficulty came up in court 
about the service of the writ of mandamus ? 

A. I don't recollect. * 

Q. Was it the return day of the writ when you say you took the original 
to Judge Eaker ? 

A. I took the writ to him the same day they had the difficulty about 
service. Afterwards he wrote his return. 

Q. Where was Judge Eaker when you took the writ to him ? Was 
he in or out of the court house ? 

A. He had gone out; and when I had spoke to him, he turned off 
and went into Miller's store. 

Senator Parsoss. Was this offer of the original before or after he 
was attached? 

A. It was before. 



bjGoogle 



802 HIGH COURT 01? IMPEACHMENT. 

Q. How long ? 

A. Some little time. It was long enough for me to go back into court. 
I think the attachment was issued after I went back and made a report 
of what he wouldn't do. 

Mr. Hardis. Did you make any statement und.ci' oath, or any affi- 
davit to these facts 1 

A. No, eir. I just made that statement. 

The examination of witnesses was here suspended. 

The following named witnesses were discharged by consent of parties : 

For Mespondent — Charles Henderson, Dabney S. Cooper, Alexander 
Ward, Lemuel Kittrell, Miles Ponder, Alexander Sloan, A. Lowe, James 
Dowdy, and James A. Atkins. 

For ike ^(e— Washington Carlisle. 

On motion of Sekatoh Nbti.akd, the Court adjourned. 



TWELFTH DAY. 

Satubuay, June IS, 1,S.)9. 

The Com't met pursuant to adjournment, and was opened by procla- 
mation. 
The managers and respondent attended. 
The examination of witnesses for the defense was resumed. 



James A. Walker called and examined by Judge Jaekson. 

Q. In which county do you live? 

A. In the county of Dunklin. 

Q. Were you an attorney in the case of Smith vs. Cude ? 

A. Yea, sir, I was. 

Q. Were you present when an application for a change of venue in 
that case was made ? 

A. I was not in the court house at the time the application was made. 

Q. Did you consent that the case should be sent to either Cape Girar- 
deau, Scott, or Bollinger county ? 

A. I don't think I was consulted It was my understanding that Dr. 
Horner arranged that mattsr. 

Q. How do the citizens of Dunklin county generally go to Pemiscot 
county ? « 

A. Generally by water. One can go by keel-boat, canoe, pirogue, to- 
Portage, and there get a horse for the balance of the distance. In a 
dry time you can go on horseback. When the water is very high you 
can't go at all. We had no Circuit Court in Pemiscot this time, on 
account of the water. The water was under the court house I under- 
stood. 

Q. How far is it from the county seat of Dunklin to the county seat 
of Pemiscot? 

A. In & dry time it is fifty miles. Wc have U> go by wat«r seventy- 
five or eighty miles. The way you go from Pemiscot to Dunklin depends 
entirely upon tbe stage of the water. 
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Q. Don't the people living in that country go tlirotigli from county to 
county at all seasons of the year ? 

A. We go there at any time, wet or dry, 

Q. Is it usual to go around by way of Cape Girardeau ? 

A. No, sir. We don't usually go way around by way of Cape Girar- 
deau. We hardly ever go that way. 

Q. Where do the parties in this case of Smith vs Cude live ? 

A. The plaintiff lives in Dyer county, Tennessee. The defendant in 
Dunklin county, in this State The witnesses, I believe, live in Dunk- 
lin, also. 

Q. Which is the most convenient county to these parties. Cape Girar- 
deau, Scott, Pemiscot, or Bollinger ? 

A. Pemiscot, I should think, was the most convenient. It might 
happen that either of the others would be more convenient. 

Q. What are the facilities for going across the swamp ? 

A. There are plenty of canoes, keel-boats, and pirogues. 

Q, Are not the goods to supply the stores of that county taken across 
there? 

A. Yes, sir. The goods are most all landed at Point Pleasant, hauled 
to Portage, and then shipped in keels. There are men who hold them- 
selves in readiness to talte travelers across the swamp Thej usually 
charge about five dollars. If there is more than one it costs le=3. 

Q, What is your profession ? 

A. I practice law some. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting esprestions 
towards lawyers and parties litigant ; and did or not the Judge habitu-- 
ally indulge in such in the exercise of his official fiinctiona ? 

A. I must answer tha* question in the negative. I have known hard 
feelings to ejdst between members of the bar and Judge Jackson, and I 
have at times heard him use insulting language to them. Sometimes I 
thought that they were to blame, and sometimes I thought that he was 

Q. Well, what has been the general demeanor of Judge Jackson to- 
wards lawyers practicing in his courts, and towards witnesses and 
parties? 

A. Sometimes it has been very courteous and affable, and at other 
times not so much so. 

Q. Well, let us have the general demeanor. 

A. Well, for the last three or four courts there has always been some- 
thing wrong between the court and the bar, 1 can't say that the court 
has been to blame for it, however. I was never involved in anything of 
the kind myself, and I never looked into the matters of others. 

Senator Watkiks. Do you practice throughout the circuit ? 

A, No, sir. My practice is principally confined to Dunklin county. 



Q. How long does it take to go across this swamp that you speak of 
when you go by water ? 

A. Generally a day and a half or two days. It is about fifteen miles 
from Hornersville to Portage. There you have to hire a horse in going 
on to the county seat of Pemiscot 

Q. What did you say the expense would be in going by this route? 

A. It would be live dollars and something more for a horse. 

Q. Is it possible to travel in this way at all seasons of the year? 

A. No, sir. When the water is very high you would have to take 
eome other route. 
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Q. Can you go horseback at any season of the year? 

A. It is very difficult. It sometimes happens that it could be done, 
hut usually it would be very difficult. 

Q. How would it do to go in a buggy? 

A. It could hardly be done. 

Q. Do you kuow whether the courts in Pemiscot have been held regu- 
larly of late? 

A. I have understood that they have had no court there for some time 
oo account of the high water, 

Q. Did you say that Mr. Horner was your associate counsel in this 
Smith vs. Cude case ? 

A. Yes, sir. 

JuDOB JiCKsoH. How long does it take to go from Hornersville to 

A. It is one hundred and fifteen or one hundred and twenty miles, 
and takes five, six, or seven days, owing to the conveyance used. 

SEKiTOK Watkiss. How fav is it from Portage to Gayoso ? 

A, AboLit flfteeu miles. That is my impression, atleaiit. I have never 
been from Portage to Gayoso. 



WiLUiM H. HoRSBR called and examined by Judge Jaokson. 
Q. In which county do you reside, Mr. Horner? 
A. In Dunklin county, 

Q, Were you one of the attorneys in the case of Smith vs. Cude, in the 
Dunklin Circuit Court? 
A. Yes, sir. I was on the side of the plaintiff; Mr. Smith. 
Q. Were you in court when a change of venue was awarded in this 

A, I wasn't present when the application was made. When I was 
called in, Mr. Kitchen came to me and suggested Bollinger county as 
the most convenient. I think I suggested New Madrid county. We 
disagreed, he contending for one county, and I for the other. The Judge 
then stated that he would send it to Pemiscot county. 

Q. How did that suit the parties? 

A. Well, the county seat of Pemiscot is about half way between the 
two parties, plaintiff and defendant Each would have to travel thirty 
or thirty-five miles, — about the same distance. 

Q. Where do the witnesses reside? 

A. I think all the witnesses are in Dunklin county, with the exception 
of a few, perhaps, in Dyer county, Tennessee, where the pliuntift' resides. 

Sbkatob Jokes. You say Mr. Smith was plaintiff? Did his attorneys 
take the change of venue? 

A. So, sir; it was the defendant. 

Q, When persons living in that county wish to go from Kennett to 
Gayoso, is it the usual way to cross at Hornersville ? * 

q! How far is it? 

A. In the neighborhood of thirty or forty roiies. 

Q. In what counties have you been at court, Mr. Horner ? 

A. I have attended the courts in Eeynolds, Shannon, Oregon, Stod- 
dard, and Dunklin counties. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent and insulting expressions 
towards lawyers and parties litigant; and did or not the Judge habitu- 
ally indulge in such in the exercise of his official functions? 

A. Never, to my knowledge. 
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l,»,;»i^''^'^ has been the gonei-al demeanor of Judae Jackson toward>i 
fe yo^knowT '" ""' ""'^'^' ^""^ *°""^^^ -''--- and'partl^S 
A. So far aa my knowlsdge extends it has been proper and rieht T 
if hii^^Iiirr' ,f ^"f «y ?««n tim roused somewhat, Cd T 
oi him cailmg them to order and lecturing of them some. 



known 



CROSS- ESAMINED B 



*■ T n-' ^".r"" T^'' ^y " l^turiQg of them ?" 
Pr,;^»J- i ^^"^ '^"^ *''^y shouldn't and couldn't do so and so and 
con-ectmg them when they went wrong. °' ""^ 

Cui Srirse'nUhtf/ '°""'^ ^'^^^ "' ^''^'^°' ^'"^ '^^ S'-^"^ -<i 

A. I have not. 

«. Bo ,ou koow whether the „m has been tiled there ? 

O" y;"« ''"'l"'i>?l that it b.. not ,et been tried. 

Q. What has caused the delay ? 
rf'ti, y*"' '!"" '»' ■5™n ">• Mis.i..ippi river ha. overHowed met .11 

y. ^ow tar is It from your place to Portage? 
^' wu". "* '"^*? '"'^®* *o SO ^y water. 
( w ., 1"^ ^'^'^ faeUitles for travel by water? 
A. Well, the people go in ,1,116, canoe., keek, and piro.ues 
Q. How muoh doe. that kind of traveling oo»t a mJn ? 
doUar?'"" Horn.r.vilIe.nd Portage, the far. i. u.u.ll, .bout live 

thS ZyT "" ""'"" *'"' '" »"■* ""■' » ™PO»ibl= to go 
A. Yes, sir; if It is either too low or too high. 

whtchTe-bfrsf.i'ki.s""- '■>' '"° "'"'■■""• »'■"»- ■»<»' 

A. Mr. Kitchen, I believe 

ca?o m™ wiSta'f'h""*!" "' ">'""' "»' «>"=™el in the 
l"mi."r? ""'°" "' ""• ""> ""o «=»' '» "y o".»' eo«nt, than 
A. I don't remember it, if I did 

4rd"S Scf if Jf'vS."?"""'' "' -<■»•■".'» •» «.. .». in 
A. I don't remember any. 

sit^do™ Se'tt: ittS witpTnSi.J'?'- """'" " -'' «» *« "o 
A. I did not. 

ofin^TZfie'nSr' '»■"«""'■•» ".« »Pi.li«tm for a ch.ng, 
A I objected on the ground that the distance was so great. 

JUDOB JaOKSO.-.-. Did .ending the ^nao +^ t>™- "'p\'^^ 

lt,^or prevent you f„„ att.Sg I S '"°^' '^■" '" °°' »' 

Mr. KiOTT. Why have you not attended to it, then ' 

at^lSE.fd'-ert'a'tMfSir'' """ ""' '" ""'^'' -»" »" 

jour.f.„'t""" '"""' ^»"~'" =™l)- a. =o.t convenient for 
A, I suppose so. 
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Q. "Were you present when changes of venue were awarded in the 
two pliink road cases 7 

A. I think not. 

Q. Where does Mr. Murphy live ? 

A. In Dunklin county, about five miles from llomersville. 

Q. And Mr. Farrar ? 

A. About two and a half miles from Kennett, the county seat ot 
Dunklin. ... . , -=. 

Mr. Znott. Did each one of the witnesses m this case keep a skiB, 
canoe, pirogue, or keel-boat? 

A Very likely none of them had any. 

Q. It would cost each one of them at least five dollars to cross that 
Bwamp, then ? 

A. Yea, sir ; ahout that amount. 

TESTIMONY or JOllM MABSH. 

John Mahsh called and examined by Judge Jackson. 

Q. In which county do you live, Mr. Marsh ? 

A. In Dunklin. 

Q. What is your business ? 

A. I am Clerk of the Circuit and County Courts, and am farming 

Q. How long have you been in tie Clerk's office ? 

A. About nine years as Clerk and deputy. 

Q, Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant; and did or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A, I do not, sir. -^ ■,-,,. , 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties? 

A, I have always thought that he treated them a good deal better 
than they treated him. 

Mr. Knott. You have your own standard of propriety, haven't you ? 

A, I speak from what I have seen. 



Henry Soble called and examined by Judge -lackson. 

Q, In which county do you reside, Mr. Noble ? 

A. In Dunklin county, Missouri. 

Q. Have you been Sheriff of that county for some time past ? 

Q. Do you know anything about a certain William Atterbury being 
in tail in your county ? » 

A. I don't remember much about it. I was on a trip to this city at 
the time I have understood he was confined there. 

Q. Do you know who arrested him ? 

A. So, sir ; not of my own knowledge. 

Q. Who was your deputy at that time ? 

A. I didn't have any deputy. 

Q. Did you arrest Atterbury ? 

A. No, sir ; he never was in my custody. _ 

Q Do you know of Judge Jackson being guilty of innumerable m- 
stances of oppressive, contumelious, insolent, and inaulting expressions 
towards lawyers and parties Htigant i and did or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 
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A. I do not 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers praotming m his courts, and towards witnesses and warties so 
far as you know ? f " bs, sif 

A. So far as my knowledge goes, he has treated the bar courteously. 

TESTDIOSY OF OKSOS EARTLBir. 

Obsos Bartlett called and examined by Judge Jackson 
Q. In which county do you reside, CoL Bartlett ? 
A. In Stoddard county. 

Q. Were yon in court at the August term, 1858 ? 
A, I thuilt I was. 
Q. Had you a caae in that court ? 
o^d.fet' '^^^'^■"^'^'"'^'''^'^'^''^^S^'^'^-tmo'in that court for 
Q. who was your attorney ? 
j- ^'■- Kitchen— Solomon G. Kitchen 
Q. Well, how did it turn out ? 

Q. Were there any others indicted with you 7 
iJ^lSJ"' ""■" °""»^'U'»'« J"l"«n, D.,id 8. Hieto, »d 

for'ih'i° IZ'Stt?" "■" " "" ^™ "-' f» '•■' »<"-'=«' 

ton i. leMing to . .oU.'ti'r.l l™e of S^JorZnc." h° t.,.r * ""- 
Jn», J*™, Do you r«x>ll,cl, Mr. B.rll.tt, whXV Ireteed t„ 
hiyesT^thmg to do with tie game, or any part of 11! 

j^ne raot ot the guilt or mnoeeuce of Judge Jacltson under thi« .'nX 



The faot of the pnilt Ar r„X« * 7 ". '^"'^tiou is clearly improper, 

inenl mn m,w! illS """"'.o' Jndgo Jaotoon under Ihl. iu/icl^ 

sq?h?iSc':fS:g"?.!r'cS.r;LS-;^^^ 

S:-.SL°.x w-""°"*' "■' " " " '°"- '«* -«' 3S 
.dSihi.Xy-our'roii"^tij,s°t'.rrn,"£i\rd^^^^^^^ 

whether he is innocent or guilty ^ * "lan it niaKes no difference 

ii?r:«hlsr.fr^?iS3r.hX'dfcT^^^^^^^ 

the eh»g, of niurpation of authority In telling the iury they shS 

HuitSSTi on™"""'""'" "»""'>■ ' -'" ""■O™ 'l.a 

triS. "wh^SS""" "''""'' " " "" '^'•" "'»' ~ "-» .t the 
A. I don't recollect much about it I rpcollivf ^f,™,., i- 

Srsat '" °"" -'■ ^» ""SstjJjZdSrsr 

th?juTyT'' ""' ""™''°« ■" »»'>> ■>' ".or. to the lawyers than to 
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A 1 took it to be addressed to the whole crowd, jury and all. 
" Q. How long have you lived in Stoddard county? 

A. About twenty-two years. t j ^ 

Q Have you been about the courts much since I have been Judge t 

A Well, I have been about the courts occasionally. , 

Do vou know of Judge Jackson being guilty of innumerable in- 

stances ot' oppressive, contumelious, insolent, and msulting espressiona 

towards lawyers and parties litieant ; and did or not the Judge habitu- 

allv indulge in such in the exercise of his official functions ; 

A No sir- Idon'tknowof innumerable instances of anythinfcol the 
kind. I have sometimes seen difficulties spring up in his (.ourts, and 
hard feelings excited. „ ^ . i . i j 

Q. What has been the genera! demeanor of Judge Jackson towaid^ 
lawyers practicing in his courts, and towards witnesses and pirtiei so 
far as v^'U know ? ,-, . ^ ^ 

A I don't know that I am competent to answer thit question I 
don't know how a Judge should act in his courts. I am not acquainted 
with the law on the sutject. 



John R Woodsides called, sworn, and examined by Judge Jackson. 

Q. In which county do you reside ? 

q! Were^j^ou at the Circuit Court in Stoddard county, November 
term, 1857, at the trial of Sarah Buckner? 

Q. You will please state what occurred in court during that trial 

A. I don't remember anything unusual, 

Q. Do you know anything about the Judge taking the prosttcution 
into his own hands? 

q' "What part did you take in the trial of that cause ? 

A. I was the Circuit Attorney. My recollection is that I examined 
the witnesses and managed the prosecution myself 

Q. Do you remember anything unusal occurnng dunng the examinar 
tion of a witness named Grirasley ? , , , ,, ,. 

A I remember that Grimsley was a witness, but I don t remember 
■with any distinctness what questions were asked him or what he said^ 
I think he commenced by giving her admissions m a conversation with 

Do you recollect objecting to any portion of his testimony? 

A I think it is likely I did object to some parts of a conversaUon 
detailed by the witness; and if I remember correctly, something then 
passed byway of discussion between me and the lawyers engaged tor 
the defense. ■ ^ '?- <. *!, 

Q. Do you recollect whether the court gave any mstruction as to the 
evidence of this witness? 

A. I don't recollect 

If any had been given, wouldn t you recollect it f 

A. I cannot say positively. I suppose I would. It would probably 
have made an impression on my mind. 



A. I don't recollect 

Q. If any had been given, wouldn t you recollect it f 

A. I cannot say positively. I suppose I would. It 

tve made an impression on my mind. 

Q. Do you recollect anything about the testimony ot ( 

■en withdrawn from the jury 7 „.,..„ 

A Well, sir, I have an indistinct recollection that att 

■me statements made by the witness as illegal testimoiij, »...« " "= 

)urt met after dinner, I asked leave to discbarge the witness. 

.soo,.»fDr) ond T disdinrfod him then, nerhaps. 



e made an impression on my mind. n ^ - , ,, ■ 

\t Do you recollect anything about the testimony of Grimsley having 

been withdrawn from the jury 7 „.,..„ t !,■► ^ i^ 

A Well sir I have an indistinct recollection that after 1 objected to 

some statements made by the witness as illegal testimony, and when the 

court met after dinner, I asked leave to discharge the witness, the 

court assented, and I discharged him then, perhaps. 



The 
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Q. Do you recollect whether there was any objection to this from the 
other side ? 

A. There laaj' have heen objections made at the time. So much was 
said upon the trial of the case that I do not remember any one tliine 
distinctly. * 

Q. Did the Judge give the jury any instructions couoevning the testi- 
mony of Grimsley 7 

A, If so, I don t remember them. 

Q. Did you attend the courts throughout the circuit in the fall of 1857 ? 

A. Yes, sir. 

Q. From your knowledge of the respective times of holding the courts 
state whether I was or could have been in Stoddard county in the 
month of October. 

A. I don't think you could have been there during that month. 

Q, Mr. Woodsides, you have been a good deal on the circuit. Do 
you know of Judge Jackson being guilty of innumerable instances of 
oppressive, contumelious, insoieot, and insulting expressions towards 
lawyers and parties litigant; aud did or not the Judge habitually in- 
dulge in such in the exercise of his official functions? 

A. No, sir. 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties, so 
far as you know ? 

A, Well, sir, as to your general demeanor, it is somewhat diversified. 
Towards the younger members of the bar, so far as I have observed, it 
has been uniformly kind. Towards some of the older members, it 
would be diificult to describe it, exactly. I think for the last year or 
so there has not been as much harmony and good feeling between the 
court and Messrs. Phelan, Kitchen, and others, perhaps, as there ought 
to have been so as to get along pleasantly. I may say, however, that 
you have treated the members of the bar generally with kindness. 

Q. Do you know of any circumstances which lead you to conclude 
that there was a conspiracy among some members of the bar to interfere 
with my progress with business in the courts, and to get me out of office ? 
_ Mr. KsoTT. We must make at least a formal objection to this ques- 
tion. It does seem to me that it is entirely too latitudinous, and must 
lead to an investigation of a wholly collateral issue. 

Sekatob PiHsoKS. I would suggest to the respondent that he had 
better inquire first whether any conspiracy existed, and if the witness 
answers afQrmatively, he can then with more propriety go into the 
detail of the facts connected with that conspiracy. 

JcDOE Jacksos, That is it. I propose to show that there was a con- 
spiracy to interfere with the discharge of my duties, and to get up this 
prosecution. 

Mr. HARBii-. IVe object merely to the legality of this course, being 
willing for the question to he answered, and the answer to be-eubjected 
to the rules of evidence. 

Judge Jackson. I repeat, then, Mr. Woodsides, do you know of any 
facts or circumstances which led you to infer that there was a combina- 
tion among some of the members of the bar on the circuit to interfere 
with the discharge of my duties, and to get up this prosecution ? 

A. I know of no combination ; and I know of but one circumstance 
from which I could possibly infer that any disposition to get up one ex- 
isted. I had a converaation with one member of the bar from which 
such an inference might, perhaps, be drawn. 

Q. What was that conversation ? 

Mr. HiKDiN. May it please the Court, it is evident that this question 
is but following up one immaterial point to introduce many others. 
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Testimony on this subject here is clearly iuadniiaBible, and it is useless 
to take up the time of the Court with such an investigation. We object 
to the question. 

JcDCiE Jaixbon. I insist upon the question, and will reduce it to 
writing, so that it can be passed upon by the Court : 

EThe question was then reduced to writing by Judge Jackson as 
ows:] 
Q. What was the conversation to whicb you allude as being a circum- 
stance to show a conspiracy to get up this prosecution ? 

The question for the action of tlie Court being, shall the respondent 
be permitted to ask the question ? it waa decided in the negative by the 
following vote: 

ATKa— Messrs. Fox, CfooiUett, Gullett, Hams, Hedgpeth, Junes, Mcllvaiiie, 
Morris, Kewlard, Rains, Bobiason, Scott, Wilson, anil Wuod — 14. 

H^OKS— Messrs. Brown, Byrno, Coleman, Frazirr, Halliburton, HornFr, Hyer, 
MeFarlBDd, JIoFerran, O'Ne!!, Parsons, Peyton, Eichardson, Vernon, Watkins, 
and Wrighl^ie, 

Abaent—ileeiTB. Churchill and Johnson. 

Sick— Mr. Thompson. 

The examination in chief then closed. 



Q. Mr. Woodsidea, were you a witness before the Judiciary Com- 
mittee of the House of Eepresentatives last winter? 

A. I was. 

Q. Did you write out your statement of the facts within your knowl- 
edge in relation to this Sarah Buekner trial ? 

A. I believe I did write out a part of it 

Q. Is that your statement, signed by yourself ?■ (showing witness a 
paperj 

A. That is my signature. 

Q. In your statement, used as evidence before the committee, didn't 
you state that you were the Circuit Attorney, and that in tliat capacity 
you asked leave of the court to withdraw the testimony of Grimsley, 
and that it had been granted ? Didn'tyou state those facta substantially ? 

A. I presume that I did, for that is and was my understanding of the 
facts. The court took a recess while Grimsley was under examination, 
and when the court met again, I asked the court to permit me to with- 
draw that witness or to wiUidraw his testimony — I don't remember dis- 
tinctly bow it was stated — and the request was granted. 

Q. Was there any objection to this movement from the attorneys on 
the other side? 

A. It is likely there was. I don't remember. 

Q. Didn't the other party insist upon the right to cross-esemine this 
witness? 

A. I think I can now remember that they did, and that there was 
considerable contention over the point. 

Q. Did they crosa-esamine any? 

A. Not much, if any. 

Q. Was it your underst-anding that the testimony of tlie witness was 
entirely withdrawn from the consideration of the jury ? 

A. I believe I can say that it was. 

Q. I didn't get a fair understanding of your statement in relation to 
Judge Jackson's treatment of Messrs. Kitchen and Pbeian. You will 
please state the nature of that treatment again. 

A. Well, sir. I staled that his treatment of those gentlemen has not 
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been uniformly kind. I couldn't, however, go so feras tosay that it has 
been uniformly oppreaaive. At the commenoement of Judjje Jaok- 
Eon's term as Judge, everything seemed to go off pleasantly. But for 
a year or so back, his demeanor towards those two gentlemen, and prob- 
ably towards others, has changed considerably. 

Q. Is he not in the habit of giving you greater liberties and latitude 
than he gives to either of those genuemen, in the trial of a cause ? 

A. As to that, I make it a point never to ask for anything to which 
I do not conceive I am cleai'ly entitled, and he generally gives me all I 

Q. Do you say that you have ever seen Judge Jackson treat either of 
these gentlemen oppressively ? 

A. At times, had I been treated as they were, I should have consid- 
ered it very oppressive. T have noticed a good deal of harsh treatment 
on both sides. I have said, and may here say again, that I could never 
treat any court as I have seen Mr. Phelan treat Judge Jackson, and I 
would not practice in a court where the Judge treated me as Judge 
Jackson has treated Mr. Fhelan. 

Q, When you have noticed this harsh treatment of the court by tliese 
gentlemen, were they not merely retorting ? 

A. I don't know. When the first difficulty that I noticed sprung up, 
in Butler county, I was not present — that is, I was not present when 
the difficulty commenced. 

JcDOE JiCKsoN, You Stated that when I first went on the bench, you 
noticed no difficulty, but that afterwards there was a change in my de- 
meanor towards Mr. Phelan and Mr. Kitchen. When did you first dis- 
cover the difference? 

A. I first discovered it at Butler court, in the spring of 1857. I have 
no recollection of any difficulty or change in demeanor before that spring, 
in the month of May. 

Q. Previous to that time, hadn't you heard those gentlemen express 
themselves highly favorable to me as Judge ? 

A. I think I have. 

Q. Wasn't the election for Judge held the next August ? 

A. It was. 

Q. Did you notice any difficulty except this one that you speak of be- 
fore the election ? 

A. No, sir. 

Mr. KsoTT. Did you ever hear Mr. Kitchen speak in a harsh manner 
to the court without observing that it was provoked by harshness com- 
ing from the court? 

A. I cannot say that 1 have, I spoke more particularly of Mr. Phe- 
lan. I believe now that I remember but the one instance before the 
election, at the May term, 1S57, of the Butler court. Mr. Phelan then 
made some remarks such as I had never heard addressed to a court be- 
fore, and that struck me as quite harsh ; and the court in reply came 
down tolerably rough upon Mr, Phelan. 

Judge Jacksok. Let me understand about that that you said con- 
cerning practiciog in courts where you were treated as I treated Mr. 
Phelan. Was my conduct oppressive, or do you mean that it would 
have been oppressive if you had been treated so after treating me as 
you did ? Was it oppressive in view of the provocation which I re- 
ceived ? 

A. I do not mean to say that you had not provocation. I mean that 
I would not practice in a court where my feelings and relations to the 
Judge were such as Mr. Phelan's evidently were. 

Q. What were the remarks which you say were addressed to me by 
llv. Phelan, and which you say you never heard the like of before ? 
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Mr. Kkott. I will call the attention of Senators to the fact, that this 
conversation or occurrence is dated at a period prior to the date of any 
apeciScation in the articles of impeachment, ajid hence that it is use- 
less and improper to go into these details. If this witness is permitted 
to state this conversation, we may call Mr, Phelan to give his version of 
the afiair, its origin, and so on; and thus it opens.a door for collateral 
issues and investigations which can serve no purpose but to delay this 
tnal, and spin it out indefinitely. In all our charges we have never 
gone behind the first of August, 1857, and the respondent cannot make 
an issue of this kind with any propriety. We object to the question. 

JnnoE Jacksojt said he believed he would submit the question to 
the Senate, and reduced it to writing, as follows : 

Q. What were the remarks you heard Mr. Phelan make to the Judge 
at Butler court, in May, 1857, such as you say you had never before 
heard addressed to a court, and which induced him to retort in what 
you call tolerably strong language? 

The question for the action of the Court being, shall the respondent 
be peiTnitted to ask the question ? it was decided in the negative by the 
following vote : 

Ayes— MesBra, Foi, Goodlett, GuHett, Hedgpeth, Jones, Morris, Newlund, 
Eobinson, Scott, and WilBon — 10. 

NoKS— Meaere. Brown, Byrno, Churchill, Coleman, Fmzier, Halliburton, Har- 
ris, Horner, Hyer, McFarlantt, MeFerran, MoIlTaine, O'Keil, ParBona, Pevton 
Eains, Richardson, Vemon, Watkins, Wood, and Wrielit— 21 

Absent— 1/Lf. Jahnaon. 

Skk — Mr. Thompson. 

Jtogb Jackson. I have a few other questions to ask this witness 
which I had forgotten. Mr. Wocidsides, were you present at tlie ElutT 
at May court, 1858 ? 

A. I think I was. 

Q. Do you recollect the case of Gibson vs. Dunn, and what occurred 
between the court and Mr. Phelan while it was being tried ? 

A. I was not present at the time, 

Q.^ Were you at the Butler court at the term when Blount, the Clerk, 
was incapacitated for his duties by sickness or a reported drunkenness ? 

A. Yes, sir. 

Q. Do you remember what tirae the court adjourned? 

A. I don't remember precisely. I believe the court was in session two 
days. Mr. Blount was m court the first day, and everything went on 
as usual until Tuesday morning, when the Clark being absent very little 
more business was done. 

Q. Do you recollect when the grand jury was discharged ? 

11 Monday night or 

J. Do you remember what business was transacted on Tuesday ? 

A. Well, several tilings were done, but I couldn't now state what they 
were with any certainty. I remember that some person sent to the 
court a request for the appointment of a Deputy Clerk, and I afterwards 
learned that the court refused to make the appointment, 

Q. Who sent it in 1 

A. I underst<3od that Mr. Phelan presented such a request to the 
court; but I didn't see the document, and I do not know of my own 
knowledge what was done with it 

Mr, Kkott. What length of time is allowed for holding that court? 

A. A week, commencing on the first Mondays in May and October. 
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Q. Had tho grand jury finished their business when they were dis- 
charged ? 

A. I thinlc not. 
_ Q. Were there any cases of considerable importance under investiga- 
tion by the grand jury 7 , 
A, I think there was at least one very important case, 
Q. On what day were they discharged? 
A. It is nay impression that it was Tuesday. 

Senator CnuRCHiLi.. I did not get a perfect understanding of the 
account which this witness gives of the trial of Mrs. Buckner. and would 
like him to repeat some portions of his testimony. 

Sbxator Paksoks. I have some few questions to ask concerning that 
trial, which may, perhaps, cover the points relative to which the gentle- 
man from St. Louis desires a better understanding, and with his permis- 
sion I will ask them now. 

[Senator Churchill consenting, Senator Parsons proceed to ask the 
questions given below :] 

Q. Did Grimsley testify to any facts other than the confessions of the 
prisoner ? 

A. Yes, sir. He stated that he knew the prisoner and her daughter 
and that they bad been confined in his custody. I don't remember 
that anything else was said before I propounded a general question as 
to his knowledge of any facts in connection with the murder, when he 
went on to state the substance of the prisoner's confessions. 

Q. In your remarks to the jury, did you comment upon the testimony 
of this witness, or any portion of it ? 
A. My impression is that I did not 

Q. "What was your reason for omitting to comment upon it? 
A. I considered it withdrawn. 

Q. When you speak of withdrawing oral testimony already before the 
jury, what do you mean ? 

A. Well, sir, I am not certain that my language was correct. Speak- 
ing from my best recollection, I will say that at the time it is likely that 
I considered the testimony of Grimsley illegal, and for that reason wished 
to withdraw the witness. When I applied to the court for permission 
to do this, the Judge seemed to give an affirmative reply, — seemed to 
assent to the withdrawal Grimsley knew no mat-erial facts other than 
the confessions, and I supposed it right to withdraw them. In my argu- 
ment to the jury, I may have stated the action of the court, and— 

Q. When youapplied towithdrawthewitnessjdid you intend towith- 
di-aw his testimony— every thing that he said— wholly from the consid- 
eration of the jury ? 

A. Yes, sir. I intended to withdraw his testimony, and I suppose my 
motion was so understood. 
Sesator Scott. Had Grimsley been subpenaed by both parties? 
A. I don't know. It has, perhaps, been so stated in my pres^oe, hut 
I have no personal knowledge of the fact. 

Sesator Pabsons. Was Grimsley cross^xamined at all, or offered as 
a witness for the defense ? 

■ ^' ■^^^'^°*off^''^^*''i*"^S3for the defense, and my impression 
IS that he was not cross-examined. 

Senator Peyton. You say that the whole of Grimslcy's testimony was 
taken away from the jury? 

A,_ Yes, sir. I treated the whole of it as a nuUity. All that he knew 
consisted of declarations of the prisoner, which I supposed inadmissible. 
I didn't comment upon them for that reason. 

The testimony of this witness being here ended, the President of the 
Senate inquired what action would be taken upon the writ of attachment 
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issued against him by Uie court The witness stated his reasons for not 
obeying the subpena served u]Jon him, and thereupon he was discharged 
without the payaient of costs, by unanimous consent. 



P DAVIO G. BICES, 

David G. Hicks called and examined by Judge Jackson, 

Q. Where do you r^ide, Mr. Hicks ? 

A. I live in Stoddard county, Missouri. 

Q. Were you present at the Eipley Circuit Court when a person named 
Kinsey was tried for hog stealing ? 

A. Yes, sir, I was present. 

Q. Do you remember anything unusual occurring during that trial? 

A. 1 remember that when one of the witnesses was on the stand, one 
ofthe attorneys, Mr. Fox, after he had spoken threeor four words, wished 
him to stop so that he could write them down. Judge Jackson told the 
witness to go on, and said that he was brought there for the benefit of 
the court and jury. A person who was there, Mr. Tyrell was his name, 
while there was some talking about taking down the testimony, he re- 
marked, " let him go on," and said he could take it down. Mr. Tyrell 
did take down the testimony I presume. The court told them they 
should have ample time after the trial was over to take down the testi- 
mony, and that the witness was here for the benefit of the jury and not 
for the attorneys. 

Q, Do you remember any interruption in Mr. Fox's speech ? 

A. Yes, sir. After the witnesses were all examined, Mr, Fox was the 
first to argue the case for the defense. He commenced his speech against 
Joe White, and went on speaking of him about fifteen mioutes. I must 
say that 1 thought Mr. Fox was partly or tolerably " tight," and he run 
on at a great rate. He come to a part of his speech when his words were, 
as nearly as I can recollect them, "Joe, Joe, thou renegade from thy 
father's house 1" and just here Judge Jackson called him to order, and 
told him to confine himself to the law and the testimony in the cas& 
Mr. Fox then pulled out his watch, and remarked that he hoped the 
court would deduct the time of this interruption from the time to which 
his speech was limited. He then went on with his speech, and while he 
was closing up what he had to say of Mr. White, the Sheriff or his dep- 
uty, passing by where he was, brushed against bis coat, when be threw 
up his hands in affectation of terror, and called out, "Oh I Judge, protect 
me from assault I" The Judge again remarked, " Mr. Fox, you must 
confine yourself to the law and evidence of the case." Mr. Woodsides, 
I tliink it was, timed him. He went on in the same strain for some 
time. I believe he run over his tima Finally the Judge said to him, 
" Mr. Fox, take your seat." Says he, " very well," and then he sat down. 
That is about all I remember about itL 

Q. Did you at this court hear me tell Mr. Fox that he ILad, or that he 
had made his client lie? 

A. Ho, sir. I believe it was at that court I saw you examine a paper, 
and you called to Mr. Fox and asked him if he wrote that. Mr. Fox 
said it was his writing. You had two papers, I think, and pointing to 
them you said, " one or the other of these is false," and you pointed out 
how it was that one was in conflict with the same person's sworn state- 
ment niade previously. 

Q. Were you present, Mr. Hicks, when the case of Moore vs. Eldridge 
was tried ? 

A. Yes, sir. 

Q. Please state the facts connected with any difficulty about an instru- 
m.ent of writing which you may have heard. 
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A. Weil, there was a jury sworn, and the case came on to be tried. 
A paper was introduced before the jury — I believe it was the articles of 
partnership. Mr. Parker died, and the suit was between Moore and bis 
admioistrator. There waa a dispute about the paper. The date of the 
instrument was crossed out, and a date some two yeara later written over 
it. The ink of the last date was of a different color from that of the first. 
TJpon the date of the instrument rested the issue of the trial. They in- 
troduced their witnesses, and, after the evidence was through, the jury 
gave in their vei-dict, and the parties losing took an appeal They filed 
a bill of exceptions, and one reason alluded to this erasure of the date. 
^y"hen tbey presented the bill of exceptions to the Judge he wouldn't 
sign it without on alteration. They didn't agree to the alteration which 
he suggested, and he then picked up the paper and showed them the 
erasure, and then he wrote in the bill of exceptions, where' there was 
mention of the paper, the words, " upon which there is an erasure in the 
datij," He then signed it that wayi whether they sent the ease up or 
not I don't know. 

Q, Did the erasure affect the date of the instrument? did it change it? 

A. Yes, sir; it would have been two or more years later if another 
date had not been interlineated. 

Sekatos Watkiss. Was the old date rubbed out 7 

A. Yes, sir, but it was still perceptible. You could tell the year, 
month, and day. I stated that the ink of the last date was of a difi'erent 
color, but I am not sure that such was the case. I may have got that 
idea from hearing it mentioned in the argument of the casa 

Q. Which party wanted to use the instrument as evidence ? 

A. I believe it was Moore— he was the plaintiff! 

Q. Which party drew up the bill of exceptions ? 

A. I don't remember; I think it was Mr, Moore's attorneys. 

Judge Jackson, Were you at the Stoddard Circuit Court in August, 

A. 'Yes, sir. 

Q, Do you recollect the trial of Mr. Bartlett? If you do, state to the 
court fully the facts in relation to that trial. 

A. At this court I was acting as Circuit Attorney. Col. Bartlett was 
indicted for playing cards, or betting five cents' worth of whislty on a 
game of cards. The jury heard the evidence. It waa to the effect that 
they ijlayed for whisky. I don't now know whether I wrote out any in- 
structions, but I wanted the court to instruct the jury that playing cards 
for whisky, watermelons, and so on, was gaming. The coui-t said that he 
didn't think 'either was indictable. He said that there must be a bet, 
else there was no offense known to the law, and went on at some length 
to explain the law. He said that if it was no more than one cent that 
was played for, it was indictable if it was abet; but unless it amounted 
to a bet it was not indictabla He told me that if I wanted the point 
settled, the jury could find the facts, he would declare the law, antnhen 
I could file a bni of exceptions and take the case to the Supreme Court. 
Then I entered a nolle. Judge Jackson and myself were included in the 
same indictment, and X asked leave to enter a nolle as to all the persons 
included except myself. But the Judge said that the law provided an- 
other mode of disposing of the case against himself, and I only entered 



,. .--^.. o Bartlett. There the case remains yet. 

Mr. HARDtiT. Do you say you entered a nolle as to all the parties but 
yourself? 

A. No, sir. I aaked leave to enter a nolle as to all except myself, but 
the Judge said he couid not permit such an entry in his own case, and 
that when the proper order was made he would remove it. It was 
neither dismisssd nor acted upon it 
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JwDGB JiCKsos, You wiU ploase state further, Mr. Hicks, the facts 
concerning an indictment against yourself at the November term of the 

A. I was at the August term indicted for an assault. At the TJovem- 
ber term I was appointed Circuit Attorney, pro tenu, and on the second 
day aa attorney, one Mr. Miller, presented a motion to quash this indict- 
ment against me. I didn't know any one had appeared for me, but the 
first thing I knew he had the motion ready. The Judge wanted to 
know the reason for the motion, and some little was said about it, but 
the motion was not filed, and nothing was done in the case then. If 
the indictment against me was ever quashed, I don't know it^ The next 
thing I knew about it I went back and examined the record, and saw 
that on the last day an entry appeared, which said that the indictment 
was quashed for reasons filed, but I could find no motion or reasons. 
There was nothing of the kind on file. I hunted for them, but could 
not find them. 1 never talked to Mr. Miller on the subject, and don't 
know whether the record was made up that way on his motion or not. 
It was not with my knowledge or consent. The indictment was found 
at the apecial August term, and in November — 

Senator Goodlbtt. Who drew up this indictment against you ? 

A. I did it myseli. I told the grand jury that I would go to the Judge 
and get him to appoint some one else. One of them told me he had al- 
ready informed the Judge, and that it was unnecessary. 

Jddob Jackson. Do you know whether Mr. Bavis remained any length 
of time in Bloomfield after the Buckner trial ? 

A. I think he went away the next day. 

Q. Were you at Butler court at the time Mr. Blount was unable to at- 
tend to his duties ? 

A. No, sir. 

Q. Were you present at Bloomfield whan the mandamus case against 
Jonas Eaker was tried? 

A. Yes, sir. 

Q, State what occurred there — what you saw of that case. 

A. When the case came up, Mr. Kitchen and Mr. Phelan appeared for 
Mr. Eaker. Mr. Eaker was in the house at the time, setting not far 
from me. Something was said about the service of the writ, when the 
Judge remarked that a writ of this kind was of the same nature aa a writ 
of habeas corpus, and required the respondent himself to make a return, 
and told Mr. I)owdy to go to Judge Eaker and offer him the original writ. 
About this time Judge Eaker got up to leave the house, and in about five 
minutes afterwards I saw Mr. Dowdy go to Mr. Eaker and speak to him 
a moment. I heard Mr. Eaker reply that he was too old for that, and he 
turned and went off The Sheriff came back and informed the court 
that Mr, Eaker refused to be served with the original writ^ The Judge 
spoke to the Clerk to issue an attachment, and in a little while after this 
Mr. Eaker was brought in, and the Judge asked him if J^e didn't know 
he was in contempt of court. Mr. Eaker said he didn't intend any con- 
tempt. The Judge said he supposed it was the fault of his attorneys, 
and said, " if I thought you were your own adviser in this matt«r I would 
inflict a penalty upon you." The Judge imposed no fine. 

Q. Do you say that Mr. Kitchen and Mr. Phelan appeared as the at- 
torneys of Mr. Eaker? 

A. Well, Mr. Kitchen said he did not appear as an attorney, but as a 
friend of the court, and said Mr. Eaker had not been served. The court 
said the reason for making no return should be explained, and that he 
ought to make the return and let that show that there had been no ser- 
vice. He further said that Mr. Eaker was aware of the existence of the 
vmt, and had sufficient notice to place him in contempt if he did not 
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make some return, and that if he didn't he would proceed against him 
as if he were in eootempt. Mr. Kitchen kept contending that Mr. Eaker 
waa not in court, and said he did not appear for him, but as the friend 
of the court. Judge Jackson remarked that the court would take care 
of itaelf, and added something to the effect that he didn't want his 
friendship. Hr. Fhelan came in and kept talking and apologizing for 
Mr. Baker making no return, and the Judge turned to him and asked 
bim if it wasn't possible for him to keep his mouth shut^ I ain't sure 
but he put his hand up to his mouth and held it shut a moment, and 
then said he could. After not a great while, court adjourned. When 
the Judge came down from the bench, Mr. Kitchen approached — 

Mr. Kkott. Stop, sir ! You have not heen asked as to anything that 
occurred after court a(yourned. 

Judge JAcraos. State, Mr. Hicks, if you beard Mr. Phelan apologize, 
and say he was to hlame, and that he wouldn't do so again. 

Mr. Knott. We object. You needn't answer, Mr. Hicks, until di- 
rected to do so by the Court. 

Judge Jackson. I'll have to write out the question, then, I suppose. 
I'll put the question thus : " Did you hear Mr. Phelan, after the court 
adjourned, apologize to me, say he was to blame, and promise not to of- 
fend that way again?" 

Mr. Kkott. The question is so extremely illegal, in both form and 
substance, that I will not make a single argument upon the question of 
its admissibility. 

Judge Jackso\. It will be remembered by the Court that I asked Mr. 
Phelan this very question, and he stated that he did not apologize. 
Now, if I can contradict him upon this point, I have a right to do so. 

Mr. HiBDiN. May it please the Court, this question could not have 
been construct-ed in a more leading form. But this is not the only ob- 
jection to it If it is asked in order to contradict our witness, it must be 
refused for two reasons. First, it is not a material question ; and no prin- 
ciple of evidence is better settled than that you cannot contradict a, 
witness upon an immaterial question. It is true that Judge Jackson 
asked Mr. Phelan some question of the same general nature as this, but 
we objected to it at the time as immaterial In the second place, to con- 
tradict a witness, even upon a material question, a foundation must have 
heen laid by asking the witness sought to be contradicted the same 
question, with all the accompanying circumstances of time, place, and 
connection. 

Judge Jacksoit. I'll save the question and not put it now. I'll pass to 
another matter. Mr. Hicks, were you present when it is said I accused 
Mr. Phelan of tampering with the grand jury ? 

Q. Were you in court during tbe Buckner trial 7 

A. I was, most of the time. 

Q. Do you recollect how many witnesses were examined for the State? 

A. I believe there were but two witnesses examined in regaffl to the 

Q. State all you know in regard to that trial. 

A, All I know about it I will state. Mr. Woodsides conducted the 
prosecution, and things went on very smoothly till they got to arguing 
the case. Mr. Davis, Mr. Phelan, and Mr. Dennis were for the defense. 
Mr. Davis, I think, made the first speech on his side. He was going on 
with it, and had been speaking fifteen minutes, perhaps, when the 
Judge stopped bim. I think the first time the Judge stopped him, he 
remarked that he (Mr. Davis) should not draw conclusions from what 
was not evidence. Mr. Davis went on for some time, when the Judge 
said to him, "Mr. Davis, — Mr. Davis, — Mr. Davis, — you must oonfina 
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yourself to the law and evideace." Mr. Davis did not notice him till he 
had spoken the third tiraa The Judge told him he couldn't be allowed 
to go OQ in that way. Mr. Davis's precise words in reply, I can give 
partlj". He said, " don't you allow me to suppose a case ? I'll have 
nothmg more to do with this trial then." He said something more, but 
I cannot give his exact words. It was to the effect, however, that he 
wouldnot be Jeffreyized. He then walked out. I think I asked him 
if he didn't wish to finish his speech, or something of that kind, and be 
said,_ " it was ended just aa I wanted it ; it wiU have a better effect with 
the jury, than if I had gone on and finished my speech." That was his 
remark to me. 

Q. Do you remember whether the witness, Grimslev, was cross-exam- 
ined? ' '' '-'^"'"'^'^ 

A. Ym, sir. Mr. Grimsley was cross-examined; I am sure of it; I 
both saw and heard the attorneys for the defense cross-examine him. 

Q. Were you in court at the time when the bill of exceptions was 
present-ed ? 

A. I was not in the court house all the time. Court adjourned that 
evening— no, you adjourned over one week to give Mr. Phelan time to. 
prepare a bill of exceptions. He, in the meantime went to Cairo to at- 
tend a railroad meeting, — a meeting for something in regard to the Cairo 
and Fulton Railroad,— and he was taken sick. The Judge adjourned 
the court again a time, or two. I was not present when the bill of ex- 
ceptions was finally presented. I only know from rumor what took 
place then. I can't even say I was in Bloomfield at the time. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant ? 

A. I can't say I do. 

Q. And did or not the Judge habitually indulge in such in the exer- 
cise of bis official functions ? 

A. No, sir; I believe he did not 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties ? 

A. He generally got along very weil with all of them excppt Mr 
Phelan, Mr. Fox, and Mr. Kitchen. With Mr. Kitchen I know he had 
some difficulty on but one occasion. But with Mr. Phelan and Mr. 
Fox, I think I recollect several occasions when there were harsh things 
said on both sides. 



Q. Mr. Hicks, do you pretend to give the precise words of the conver- 
sations you heard during the Buckner trial '/ 

A. Yes, sir ; in part 

Q. I believe you stated that you were in and out of t*io court house- 
incidentally, and were not interested in the trial 7 

A. Yes, sir. 

Q. Do you remember the day of the week when this mandamus case 
was taken up ? Was it the second or third ? 

A. I don't remember. 

Q. Was it during the first or the latter part of the week ? 

A. I can't say. My impression is that it was about the middle of the 

Q. What time of day was it ? 
A. I can't relate that either. 
Q. When Mr. Dowdy and Mr. Eakcr walked out of the court house- 
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as you have told us, where did they meet? Where was Mr. Baker 
when 3'Ou say Mv. Dowdy oflei'ed t-o serve him with the original writ? 

A. He was leaning on a bench outside. Either Mr, Dowdy offered him 
the writ, or told him what the Judge said, when he made the remark I 
repeated and walked off I don't remember whether I heard what Mr, 
Dowdv said or not. 

Q. where were you when this happened? 

A. Not a great ways oft^ — near the gate which entered the enclosure, 
I don't remember my esaet position. 

Q. How long was this after the court directed the SherifT to take Mr, 
Eaker the original ? 

A, Not a great while. 

Q. How far were you off at the time ? 

A, Ahout as far as from here to that chair, (pointing to a chair in the 

Q. And you say positively, that you heard Mr. Eaker say "I'm too 
old for that?" 

A. I did hear him say that he was " too old," 

Q. How did you know the Sheriff had the original writ ? Did you 
see it? 

A. Yes, sir. I saw it, together with the copy which had been served, 
lying oa the stand in the court house. 

Q. What did Mr. Dowdy say when he presented the writ ? 

A. I can't give his exact words, and do not know that T heard them 
all But he told him that the service of Mr. Jackson, his deputy, was 
wrong, and offered him the original. Mr. Eaker said he was " too old," 
and I understood the balance of the sentence to be " for King Wasson," 

Q. Did Mr. Kitchen or Mr. Phelan suggest to the court the failure of 
the service of the writ 1 

A. Yes, sir; and the Judge told them that Mr. Eaker had sufficient 
notice to make him aware of the existence of such a writ, whefher it 
was properly served or not, and that if he did not make a return he 
would attach him for a contempt 

Q. And you say the court refused to permit Mr. Kitchen to appear as 
arnicas suriis, and enforced a return by attachment ? 

A. Well, it appeared so to me. 

Q. Were you in court when Mr. Eaker was brought in under the at- 
tachment ? 

A. Yes, sir. 

Q. What was it you heard the Judge si 

A. I heard him say that Mr. Eaker was 
it was the fault of his attorneys. 

Q. You say also that you heard tha Judge tel! Mr. Kitchen that he 
didn't want his friendship, when Mr. Kitchen suggested the failure of 
service? 

A. Yes, sir. 

Q. Do you recollect whether anybody else was present atlhe inter- 
view between Mr. Dowdy and Judge Jackson concerning Mr. Eaker's 
refusal of the original writ ? Was Mr. Charles A. Davis present ? 

A. I don't think he was there. In fact I am sure he was not there 
at that time — and believe he was not at that court Others were present, 
but I don't recollect any particular one at this moment 

Q. In this case of Moore vs. Eldridge, how many witnesses were ex- 
amined ? 

A. I think I can name but two, — Lemuel Kittrel and Dr, Eussell. 
There may have been others. 

Q. Where were the Judge and the parties when tlie bill of exceptions 
in this case was tendered ? 
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A, I don't know where the bill was tendered. The first I knew about 
it, there was a squabble about it which attracted my attention. 

Q. Did you read the bill of exceptions? 

A. I did not. 

Q. Who was present at the time 1 

A. I think, Mr. Kitchen, Mr. Phelan, the lawyer for Mr, Eldridge, 
and Mr, Bedford, were there, I don't remember any others. 

Q, Do you say that you could distinguish the two dates on the instru- 
ment of writing about which tbere was a controversy ? 

A. Yes, sir, 

Q. "What were they ? 

A. I think one was 1854. I don't remember the date under the 
other, though it was later I think, 

Q. What do you say was the controverted point concerning this in- 
strument? 

A. The squabble was about the erasure. The Judge picked up the 
bill of exceptions and interlined a statement of the fact that an erasure 
existed. 

Q. Are you sure the erasure aiFeeted the date ? 

A. I am sure the erasure affected the year. I have since had occa- 
eion to examine it 

Q. Did you say that the two dates we 

A. Weil, I don't know whether itw 
there was a difference. 

Q. -Ire they in the same handwriting ? 

A. I don't know: 

Q. How far apart were they ? 

A. One ivas immediately by the other. 

Q. In the case where you say Mr. Fox was abusing Mr. Joseph White, 
wasn't Mr. Fox speaking generally of the character of circumstantial 
evidence, and didn't he in this connection merely allude to Joseph of 
old by way of illustration ? 

A. 1 don't think he was. 

Q. Didn't he allude to the circumstance of Joseph of old being the 
victim of circumstantial evidence? 
A. He frequently does such things, but I heard nothing of the kind 

Q. In this ease which you relate of an altercation between Judge 
Jackson and Mr. Fox, are you sure that the Judge bad two papers when 
he spoke to Mr. Fox ? 

A. Yes, sir. I am sure he had two papers. 

Q. Do you pretend to give the exact language of the Judge upon that 

A, Well, I think I can give his exact language, S^ys he, " Mr. Fox, 
is this your handwriting?" Mr, Fox said it , was. "Then," said the 
Judge, "you have certainly made your client swear falsely; one of these 
papers contradicts the other," * 

Q. Mr. Hicks, I will ask you whether it did not occur thus : The 
Judge asked Mr, Fox if that was his handwriting, or if he wrote that, 
and then told him that he either lied or caused his client to lie. 

A, I can say positively that the Judge did not use the expression 
"you have either lied or caused your client to lie" 

Q. What wBjs the character of the paper alluded to ? 

A. I think it was an answer. 

Q. And you are positive that the assertion of the Judge upon that 
occasion was, " you have made your client swear falsely ?" 

A. Yes. sir. 

Q. Well, you have stated that at the August term, 1858, of the Stod- 
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dard Circuit Court you were indicted for an assault. Had you been 
under recogmzanoa to answer for that offense at the November term 
following ? 

A. I do not know now whether I was or not, 

Q. Did you enter into recognizance in court? 

A. I can't answer. I don't recolleeti 

Q. Was thero any capias ordered in your case? 

A. I think I entered into a bond in some case, — whether it was in 
this or not I can't say. I don't know whether the Sheriff had any 
caputs for me or not. 

Q. Was any order made for issuing a capias f 
■ \ l^^}^"^^ ^^^ ^'^'"''^ "'***^ ^ general order for the issuing of capiases 
in ali the btate cases requiring them. 

Q. At the November term you were again appointed Circuit Attorney ? 

Q. On what day of that term was the indictment against you quaahed* 

A. ihe record shows that it was the last day, and for reasons filed. 
It reads on "now at this day comes the defendant by his attorney, etc, 
ana the indictment in this case is quashed for reasons filed." 

Q. Did you make any order to have that case, or the other in which 
you were indicted jointly with the Judge, removed to another court ? 

A. No,Bir; I was only acting Circuit Attorney bto fem., and I thought 
It was not necessary for me to take that step. 

Q. Did you make any application to the Judge to appoint some one 
else to draw up the indictments against yourself? 

A. No, sir. I told the grand Jury that I would do so. but one of them 
told me that he had himself informed the Judge of the facts, and it 
was not necessary. 

Q. Who was it told you this ? 

A. It was James L, Hale, foreman of the grand jury, I think. 

The cross-examination of this witness being here concluded, on 
motion of faE\AToa Watkins the Court adjourned. 



EVENING- SESSION. 



The Court met pursuant to adjournment 
The managers and respondent attended. 
The eicamination of respondent's witnesses n 



Satuiidat, June IS, 1859. 



Ee™bk p. OffEK called and examined by Judge Jackson, 
l^. In which county do you live? 
A. In Stoddard county. 
Q. Do you hold any office there ? 

A. Yes, sir. I am Clerk of the Circuit and County Courts 
Q. How long have you held that position ? 
A. About twelve years. I was Deputy Clerk five years. 
Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
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towards lawyers and parties litJgant; and did or not the Judge habitu- 
ally indulge in such in tlie exercise of his official functions ? 

A. Weil, I can't say that I do know of innumerable instances of 
oocutrencea of that kind. I have seen some difficulties and sparring 
between attorneys and the court ; but I never saw anything of the 
kind towards parties to suits. 

Q. What has been the general demeanoi' of Judge Jackson towards 
lawyers practicing in his courta, and towards witnesses and parties, so 
for as you know ? 

A. At times it has been kind, and at other times I have thought him 
a little cross, 

Mr. KsoTT. Did you never notice that he was a little partial to 
David G. Hicks ? 

A. I don't know as to that. I know tliafc he and Mr. Hicks are very 
friendly. 



William Xobmas called and examined by Judge Jackson. 

Q. Where do you reside, Mr. Norman? 

A. In Stoddard county, Missouri. 

Q. How long have you been living tfaere ? 

A. Nearly nine years. 

Q. Have you been mucli about the courts? 

A. Not a great deal. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant; and did or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A. No, sir ; I can't say that I do. 

Q. What haa been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties, 
so far as you know ? 

A. I can't say that I have ever seen anything myself that I regarde d 
as seriously wrong. 

Mr. Knott. You are only casually in court, I suppose? 

A. Only so, sir. 



Dr. John D. Smith called and examined by Judge .laokson. 

Q. In which county do you live? 

A. In Stoddard county. 

Q. How long have you been living there ? ^ 

A. I will have been living there ten years next July. 

Q. Have you been about in the courts much during that time ? 

A. .Some little, 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant ; and does or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A- I do not. 

Q, What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties, so 
far as you know ? 

A, So far as I know, it has been gentlemanly. 
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Q. How far do you know ? 
A. 1 don't know very far, I suppose. 
Q. You ai'e only caaually in court? 
A. Yes, air; only casually, 

Q. From what you have seen, eould you form an opinion as to the 
fourte ? ^°" °^ ■'""'^S® Jackson towards lawyers practicing in his 

A. I don't know what you mean by generally 
Mr. Knott. You can stand aside then. 

Junes Jaceson here offered as evidence the following documents, 
being the original papers of the causes in which thev are respectively 
entitled; and, at the suggestion of SESiioR Parsons, they were read 
from the stand: ^ •' 



State of Missouri) 

r, , "T* „ I ^° ''^=^'i"n- Petition for Habeas Corpus. 
Cbarles Russell. ) '^ 

■n> the S'mB-rabh A/bert JaoUo«, Judge 0/ the Fifteenth Judkial Circuit in t/if 
State Of Miasmiri : -""-mo iiiwc 

Yoar petitioner, the undarfigned, Cliarlea Eassell, reapeotfuilT shows that h. i^ 
restrained of his liberty by William F. Cr, ts, iu the lowa of BlooXld ^. .hf 
county of Stoddard, and State of Missouri ? That, on theTth dijZXt^L'\^^ 
jour petitioner was arrested upon a warrant or process issued by Jonaa Eat^ ^ 
Justice of the Peaos in Stoddard county, and ehar-ed with aJImr^Zn„,.t^'-^ 
half dollar to one Thorna. Jaek.on, and'^ver siuce=:he day^afo^ld yZtt 
tioner has been, and Btiil is, restrained of Ms liberty by said Crvts Th«t n„ .1= 
6th day of January 1863, the said Jonas Eaker,7ustl,rof tof P^aoe a^^^^d 
ezaminodwi nessea tonehiDg the matter o&arged in said warrant or procesTbut 
ho said Just.ee of tbo Peaee did not eiamine^nor tafee the statement of^oar^ti- 
tion« touoiuiig said matter, and commanded said Crjts to take your petitioner into 
custody, and m wan of bail in the sun. of thr«o hundred dolUrs, ycu? petitioner to 
keep in custody until (he next term of the Cireuit Conrt of said oonnty That the 
said restraint is illegal, because the said magistrate, the said Jonas Eaker,Jns«* 
of the Peace aforesaid, who issued said warrant or prooess and comm tt d f 
tody your petitioner as aforesaid, did not, at any time take the e>r™min»i?/"^f 

whioh he IS restrained as aforesaid of said Cryts, and such copy was Refused by said 

his _ 
CHARLES M RUSSELL. 



CHARLES » RUSSELL. 



lefore the nndersigBcd, Clerk of the Circuit Court 
day of January, 1859. 

REUBEN P. OWEN, Oterk, 
by his Deputy, ViN W. Ilii.r, 
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StaU of MUaoari, 1 "By t&e Habeas Corpas Act." 

Coantj of Stoddard, J ■' '^ 

The State of Mlssoari ta William F. Cryts, Constable <if Castor township, Stod- 
dard coiiiitif. Greeting: 
You are hereby oommandod that the body of CiiarlesRussell, under jonr cnatody 
detained as it ia aaid, uDder safe and aeeure eonduot, together with, the day and 
cause of his being imprisoned and detained, by wbatsocTor name the said Charles 
RuEsell may be known, you hare before me, Albert Jackson, Judge of the Fifteenth 
Judicial Circuit of the State of Miesonci, at the ooart house in tho town of Bloom- 
Beld, in said connty, on the — day of Jannary, 1859, to do and reeoive what shall 
then and there be considered coaceining the said Charles Bussell, so imprisoned and 
detained as aforosaid ; and hereof fail not at your peril. 
Witmess my hand this 6tb day of January, A. 1). 18&9. 

ALBERT JACESOK, Jvdge. 

I do hereby certify and return that I have in custody the above named Charles 
Rassell, by virtue of a verba! order of Jonaa Eakcr, a Justice of tlio Pcaoe in and 
for Stoddard county, Missouri, and that no certified copy of said eaaminalion has 
been delivered to me. 

"W. F. CBYTS, Gonsiable. 

State of Missouri 1 
Charles Euasell. J 

The defendant being brought before me by the said William CryU, and ho sboir- 
ing no authority, or mittimus, or warrant, for holding in custody, it is ordered 
tbat the said Cbatles Russell be diachargedfrom the custody of aaid William Cry ta. 
January Tlh, 1S59. 

ALBERT JACKSOH. 



Stale of Missouri') 

vefsiis s-In vaeatioa. Retilion for Hnbeaa Corpus. 

John B. Hain. j 

To the, Sonarable Albert Jackson, Jvdge of the Fifteenth Judicial CirevU in the 
State of Missouri .- ' 

John R. Main, the undersigned petitioner, humbly shows, that he is restrained 
of his liberty by one John J. Jackson, at the town of Bloomlield, in the county 
of Stoddard, in the Stat« of Miasoari. That on or about tie 5th day of January, 
1859, he WHS arrested on a warrant or process issued by one James Cravey, Jus- 
tice of the Peace in the county ot Stoddard, aforesaid, charged with grand lar- 
ceny, and taken before the said Justice, who made end issued the warrant 
or process, a copy of which is hereto annexed ; and by virtue of which your 
petitioner is restrained of his liberty as aforesaid. That the property charged 
as having Ijeen stolen by your petitioner, your petitioner held in poaeession by rea- 
son of a contract made with the owner thereof. That the said restraint is illegal 
in that the said magistrate who made the said warrant, by virtue of which your 
petitioner is restrained of his liberty, did not at anytime before committing your 
petitioner as aforesaid, take the examination of your petitioner, iiTrelation to the 
offense charged, as provided by law ; but when your petitioner asked leave to 
make a statement iu relation thereto, said magistrate refused to hear the same, 
and t(.!d your petitioner that what your petitioner could say would make no 
difierence. That the said warrant of commitment is insufficient and defective, 
and the said magistrate has not certified the examination of your i>etitioner as 
by lawcoinmanded,andthereis no testimony to warrant such restraint. There- 
fore your petitioner humbly prays that your honor will inquire respecting said 



restiaint, and your petitioner as in duty bound will ever pray, *o. 



OHN E. MAIN. 

!r above named, makes oath that the above petition 
re true to the best of bis knowledge and belief. 

JOHN R. MAIH. 
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gned, Clerk of the Circuit Court ol 
.nuiirv, 1850. 
RE[;BEX p. owes, Cla-k, 
by ViJi W. Hir.E, Depufy. 



laid county t)f Stoddard, Greeting! 



d the Jieeper of 



These are to command you, thesaid Constable, forthwith to convey and deliver 
into the custody of the keeper of the jail of the county of Stotidard aforeBaid 
the body of John R. Main, taken and brought before me, a Juatice of the Peace 
within and for the county aforesaid, and charged before me, upou the oath of 
Robert Whitehead, of Stoddard county, with grand larceny ; and you, the eaid 
keeper of the said jail, are hereby required to receive the said John R. Main 
into your custody into the said jail, and him there safely keep until he shall 
tlience be discharged by due course of law. 
Given under my hajid this 5th day of January, A. D. 1859. 

JAMES CRAVEY, Jmtice of the Peace. 
A true copy of the original mittimus in my hands, 

JAMES DOWDY, Sheriff, 
by hia Deputy, Joas J. Jackson. 



"" 0/ Sioddard county. 

You are hereby commanded that the body of John B. Main, under your 
custody detained as it is said, under safe and secure conduct, together with the 
day and cause of his being imprisoned and detained, by whatsoever name the 
said John R. Main may be known, you have before me, Albert Jackson, Judge 
of the Fifcaenth Judicial Circuit of the State of Missouri, at the court houle 

in the town of Bloomfield, in naid county, on the day of January, 185B 

to do and receive what shall then and there he considered concerning the said 
John R. Main, ao imprisoned and detained as aforesaid ; and hereof fliil not at 
your peril, 

WitnesB my hand this 7th day of January, 1859. 

ALBERT JACKSOK", Judge. 

I do hereby certify and return that the above named John R. Main is in mv 
custody, by virtue of a warrant made and issued by James Cravey, Justice of 
the Peace m the county of Stoddard, a copy of which is hereto annexed and 
hied. That I have not in my possession, and never had, any certified eiamina- 
tion of said John B. Main, in relation to the oifense stated in said warrant, and 
no testimony in relation thereto, 

JAMEa DOWDY, Sharif, 
by his Deputy, John J. Jsck30N. 

The State of Missouri") 

versus t Charged with Grand Larceny. 

The defendant being brought before me in obedience to the within writ and 
Uiere beioe no chnrge braught against him, nor any evidence produced against 
him, and there being no evidence that he had been legally arrested and tried 
before a committing magistrate, or before any one having authority to commit 
him to the custody of the Jailor of Stoddard county, and the paper herewith 
presented as a mittimus not being sufficient in form and substance to authorize 
the Jailor of Stoddard county to hold him, the said John Main, in custodv. 
it IB ordered that be be forthwith discharged. 

January 7th, 1869. ALBERT JACKSON. 
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During the reading of the foregoing documents, Mr, David G, Hicks 
came into the Senate Chamber, and stood near the Secretary's desk un- 
til the reading was concluded. He then addressed the President, and 
asked permission to correct some statements made by him in his ex- 
amination during the forenoon session. An assent being signified, he 
said that upon reflection since he was examined, he wbhed to retract two 
statements. The first was that he had been told by Mr. James L. Hale, 
foreman of the grand jury at the August term of the Stoddard Circuit 
Court, that the fact of a charge being under investigation against him- 
self (Hicks) had been communicated to the Judge. He was, he said, 
informed by Mr. Hale that no such conversation had taken place, and 
he was now satisfied that he had been mistaken as to the man. The 
second was an answer to a question by Mr Knott, whethei Mr. Fox 
was commenting on circumstantial evidence when he was interrupted 
by Judge Jackson, in the Eiuaey case In hit examination he had 
given a negative answer, and he now remembeitd that Mi Fox tuas 
commenting in that way. He therefore wished these two statements 
stricken out of his testimony by the repoit«r 



called, sworn, and examined by Judge 

Q. Mr, Buf&ngton, have you any papers in your otHce containing the 
signature of Jacob 0, Blount, former Clerk of Butler county ? 

A. At your request. Judge Jackson, I have looked over the files of 
returns in my office, and have selected four specimens of Mr. Blount's 
signature, which I have here with me. 

Q. From a comparison of this signature with those attached to the 
papers, would you pronounce it genuine ? 

[Witness was here shown, by Judge Jackson, the paper purporting to 
be a request by Mr, Blount for the appointment of Mr. Donaldson as 
Deputy C3.erk of the Circuit Court of Butler county.] 

A. In reply I will state that 1 suppose no man, with my knowledge 
of the handwriting of Mr. Blount, would swear positively that this is not a 
genuine signature. But I will say that this does not resemble the signa- 
tures in these specimens, nor others in my office ; and basing my judg- 
ment on the signatures which I suppose to be genuine, I should say that 
this was not Mr. Blount's writing. This (pointing to the requ^t for the 
appointment of the deputy) is a rounder, smoother hand. The J is 
written differently from the invariable manner of writing it in all the 
other signatures I have seen, and there are other points of dissimilarity 
which any one can notice by inspecting and comparing it with the speci- 
mens which I have here. 

[The papers were here handed around among the Senatojg for exami- 
nation,] 

Senator Pabsoss. Mr, Bufflngton, did you say you had never seon 
Mr. Blount write his name? 

A. If I did not, I say now that I never saw him write, and my knowl- 
edge of his handwriting has been acquired solely from papers sent from 
him to my office. I presume that the returns from his office were writ- 
ten by himself, from the fact that they have been uniformly in thesame 
handwriting. 

Mr. Knott. I will ask you, Mr. Bufflngton, what effect the knowledge 
of the fact that a man was probably drunk at the time of writing his 
name, — so drunk that he had to be held up for the purpose, — would 
hnvo upon your judgment as to the genuineness of that particular sig- 
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nature? Would it do to apply the usual rules for detei'ni 
menes3 of a. signature in such a case? 
A. I do not think it would. 



IIekhv Mtij.br called and examined by Judge Jackson. 

Q. In which county do you live ? 

A. In Stoddard county, Missouri. 

Q. How long have you been living there ? 

A. Ever since and before the county was organized. About thirty-six 

Q. Have you been much about the courts in that county ? 

A. Ever since I have lived there I have been off and on at every 
court, I reckon. 

Q. Do you know of Judge Jackaon being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant; and does or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A. No, sir ; I don't. 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties, so 
far as you know ? 

A. So far as I have any knowledge, I don't know that he has treated 
them wrong in any way. 



Tho.mas J. W.iLKER called and cxamiiied by Judge Jackson. 

Q, In which county do you live? 

A. In Stoddar J county. 

Q. How long have you lived there ? 

A. Fifteen years last March. 

Q. Have j'ou been about courts much for the last three or four years? 

A. Yes, SIT. I am pretty generally about the courts. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent, and insulting expressions 
towards lawyers and parties litigant; and did or not the Judge habitu- 
ally indulge in such in the exercise of his official functions ? 

A. No, I don't 

Q. What has been the general demeanor of Judge Jackson towards 
lawyers practicing in his courts, and towards witnesses and parties, so far 
as you loiow ? 

A. It's my opinion you give them rather too much latitude. 

Mr. KsoTT. We don't want your opinion ; we want facts. 

Judge JicusoN. What is the opinion of the lawyers themselves, gen- 
erally? 

A. Well, for the first eighteen months they praised you, and they be- 
gan to grumble and complain then. 

Mr. Knott. What is your occupation ? 

A. I am a farmer. 



John E. Dillon called and examined by Judge Jacks 

Q. Where do you live, Mr. Dillon? 

A. In Ripley county. 

■Q. Have you held any office in that county ? 



ibyGoogle 



oao HIGU CODET OF IMPEACHJIENT. 

A. I have been the High Sheriff of that county for several years. 

Q. How many years? 

A. Four. 

Q. Do you know of Judge Jackson being guilty of innumerable in- 
stances of oppressive, contumelious, insolent and insulting expressions 
towards lawyers and parties litigant; and did or not the Judge habitu- 
ally indulge in such in the exercise of bis official functions ? 

A. No, sir; not in my presence. 



Thomas L, Moorb called and examined by Judge Ja«bsoQ. 

Q. Do you know anything about one William Atterbury bein" in cus- 
tody about the first of February, 1858 ? 

A. Yes, sir; I was helping to guard him about that time, a day and a 
night, ia Kennett. 

Q. What became of him ? 

A, On Sunday night, while he was in charge of Mr. Parish, he got 
away, and I don't know what became of him after that^ 

Q. Was he ever in jail ? 

A. No, sir. The jail was out of fix ; the key was at the shop, I be- 
lieve, and we couldn't put him in jail. 



Q. In what county was this ? 

A. In Dunklin county. 

Q. What time was it ? 

A. I thinli it was in February, though I don't rcmcrabei- the day of 
the month. 

Q. Who arrested this man Atterbury ? 

A. Davy Hicks fetched him there, — him and another man. 

Jddgb JACKSoif. On what day of the week did they arrest him ? 

A. They brought him there on a Saturday, and on Sunday night he 
broke custody, as well as I recollect 

pudge Jackson here announced that ha was through with his testi- 
mony, but in a few minutes afterwards said he had one more witness 
to examine, who was accordingly called] 



James L, TI.;.t,e recalled and examined by Judge Jackson. 
Q, Did you ever inform me that the grand jury, at the August term, 
had under investigation a charge against me, or one against David 

A. No, sir, I didn't. I didn't know whether it was right to do so or 
not There was some talk about it, but I didn't tell you. 

Q. Wasn't it a conversation as to what they would" do if they had a 
charge against the Judge or the Circuit Attorney, aud did any one say 
they had consulted me about it? 

A. I don't remember. 

JuBGE Jackson here announced that he was through. 
The managers asked a short tim 
butting testimony they should offe 
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Senator Pabsoks then offered the following resolution : 

Seaolncd, That th.8 Committee on AcoountB allow 'WiJliam Vanover and Eu- 
gene Donnelly, special measengers employed in this cause, the sum of five dollars 
per day and ten oents per mile for their servicea,^ — mileage to be eomputed as ia 
provided for witnesses. 

Sesator Gullbtt offered, the following amendment to this resolution : 

Amend by striking out " five dollars " and inserting " three." 

This amendment was rejected by the following vote : 

Ates— Messrs. Fos, Fraaier, Goodlett, Gullett, MoFerrao, Mollvaine, Eich- 
ardaon, Thompeon, and Wright— 9. 

Noes— -Jlesars. Brown, Byrne, Churohill, ColemRn, Halliburton, Harris, Hedg- 
peth, Horner, Hyer, Jones, McFarland, Morris, Newland, O'Neil, Parsons, Pey- 
ton, Rains, Soott, Vernon, Watkins, Wilson, and Wood— 22. 

^isenfr— Messrs. Johnson and Robinson. 

The question then being upon the adoption of the original resolution, 
it was adopted by the following vote: 

Ayes— Messrs. Brown, Byrjie, Churchill, Coleman, Goodlett, Halliburton, Har- 
ris, Hedgpeth, Horner, Hyer, Jones, McFarland, Morris, Newland, O'Neil, Par- 
sons, Peyton, Rains, Scott, Thompson, Vernon, Watkina, Wilson, and Wood— 24. 

Noia— Messrs. Fox, Prazier, Gullett, McFerran, Mcllvaine, Richardson, and 
Wrighl^T. 

Xes£rt(— Messrs. Johnson end Robinson. 

_ The following named witnesses were discharged by consent of par- 

-fbr the Slate— Jaxaes Cooper, C. A, Davis, David Manning, N. W. Sita, 
W. F. Crytfi, William Ringer, James Walker, Whitehead, J. J. Jack- 
son, J. A. Wallcer, William 0. Hull, D. McCloud, James Hale, Moses 
Harvey, and W. G. Harty. 

For the Bespcndsnt—lsuBa Hobbs, William B, Cone, C. M. Dowdy, il. 
A. Shook, Robert Miller, Ja«ob Miller, William Morgan, John Gallaway, 
Jamea Hodges, W, B. Howell, and John R. Woodsides. 

On motion of Senator Watkiss, the Court adjourned. 
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THIllTEENTH DAY. 

Monday, June 20, 1859. 



The Court met pursuant to adjournment, and was opened by procla- 
mation. 
The managers and respondent attended. 

Henry Miller, witness on the part of the respondent, was recalled to 
the stand, and the question given below was proposed by the respondent, 
which was objected to by the managers, and decided to be legal and 
proper by the foUowing vote : 



Watkins, Wilaon, and Wood— 19. 

Noes — Messre. Brown, Byrne, Fra^ier, Halliburton, Horner, Hyer, McFarland, 
MoFerran, O'Ifeil, Thompson, Vernon, and Wright— 12. 

Absent — Messrs. Johnson and Parsons. 

Question. What was it that influenced the jury in the case of Berry 
w*. Griffie to render a verdict for more than the petition asked for ? 

[The answer of the witness was to the effect that the jury had given 
the excessive verdict owing to the fact that they gave the plaintiff the 
amount of damages sued for, and then computed interest upon that 
amount.] 

The respondent here announced that he had no further evidence to 
offer, and the witnesses oa both sides were, by consent, discharged. 

Sesator Joses then moved to adjourn until two o'clock, v. m. 
^ Sbsator Parsoits, by way of amendment, moved to ai^ourn until three 

The question being upon adjourning until three o'clock, p. m., it was 
decided in the negative by the following vote, the ayes and noes being 
demanded by Senator Goodlett : 

Ayes— Messrs. Byrne, Gullett, Halliburton, Hurris, Hedgpeth, McFarJand, 
Parsons, and Bains— 8. 

Nobs — Messrs. Brown, Churchill, Coleman, Fox, Frasler, Goodlett, Homer, 
Hyer, Jones, MoFerran, MoIlvaiDe, Morris, Wewland, O'Heil, PCTton, Richard- 
son, Eobinaon, Scott, Thompson, Vernon, Watkine, Wood, and Wrigh^-2S. 

Absent — Messrs. Johnson and Wilaon. 

The question then bein^ upon adjourning until two o'clock, p. m., it 
was decided in the negative by the following vote, the ayes and noes 
being demanded by Senator IMlihurton : » 

AiES— Messrs. Byrne, Churchill, Fox, Gullett, Halliburton, Harris, Hedgpeth, 
Hyer, Jones, and Rains — 10. 

Noes— Messrs. Brown, Coleman, Fraaier, Goodlett, Horner, McParknd, 
MoFerran, Mellvaine, Morris, Newland, O'Neil, Parsons, Peylnn, Richardson, 
Eobinsoii, Scott, Thompsoo, Vernon, Watkins, Wood, and Wright^-ai. 

.^feeiit— Messrs. Johnson and Wilson. 

[The foregoing account of the proceedings of this day is extracted, 
(]with the exception of the paragraph included in brackets,) from the 
journal kept by the Secretary, an accident having prevented the reporter 
from being present, and he being, on this account, unable to present a 
more full report] 
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MK. HAHDIN'S ARGUMENT. 



The managers and respondent having announced themselves ready to 
proceed with the argument of the cause, 

Mr. Hardin rose and said : 

Mr. Presidest : It becomes my duty to open the argument in tliis 
cause; and in doing so I must confess that I feel sensibly the responsi- 
bility resting npon me. This arises from two considerations, — the seri- 
ous character of the charges, and the position I hold, representing as I 
do the people of the State. It is due to them, and to this Senate, that 
the law and the evidence should be presented in as clear and forciblo a 
manner as possible I regret my great inability to come up to this 
standard; yet, having accepted the responsibility and honor of the po- 
sition, I will now present an argument upon the ciiarges before this 

It is the history of our race that persons in power are oppressive, ty- 
rannical, pai-tial, corrupt; not all, but many. It is aiso a part of that 
history that, by these means, the liberties of the people are, more or 
less, destroyed. Sensible of these truths, the founders of our State 
government, desiring to obtain for themselves and their posterity the 
greatest happiness possible, and believing that liberty, entire liberty, 
was the means of that happiness, sought to establish the one in order 
to att^n the other. They were also sensible of another la'utb, that if 
persons in office were faithful and impartial in the discharge of duty, 
the happiness and liberties of the people might be preserved. Appre- 
hensive that this would not always be the case, the founders of the State 
government seemed to have framed our constitution and laws with an 
eye indicating extreme jealousy of persons in authority. Tor instance, 
they estabhshed a Legislative department, and yet the Kepreseutatives 
are allowed to serve but one term of two years, and Senators but one 
terra of four years, before they shall account, aa it were, to the people, 
for the fidelity of their acts. They established an Executive depart- 
ment; but the incumbent is ineligible for reelection on the expiration 
of his term of office. They established a Judiciary department; and 
yet all those portions of the constitution and laws providing for it, show 
that they were extremely jealous of those who were to wear the ermine 
of the bench. To preserve the independence of the judiciary, the 
Judges were appointed during good behavior, subject, however, to re- 
moval by address and impeachment In addition to this, they might 
for misdemeanors in office be punished by fine and imprisonments It 
so hajipened, however, that the people thought that the tenure of good 
behavior was too long, and the Judges too fer removed from prtiper ac- 
countability. The constitution was, therefore, reformed, and the tenure 
limited to six years. Notwithstanding this limitation, and early reckon- 
ing with the Judges, those checks upon their conduct already mentioned 
were still retained. This, sir, is a part of our constitutional history, and 
it shows that the people were jealous of the power and influence of po- 
sition to their injury. It was never taken ior granted that because a 
man was Judge he could not err ; it was never supposed that he could 
not be corrupt ; it was never regarded as an office wherein no partiality 
oould exist, or that authority could not be abused. 

Agwn, ours was modeled after the Federal constitution in almost every 
principle. The provisions of the two in providing for the impeachment 
of the Judges of the respective jurisdictions seem to be the same. 
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There is no power in the Federal constitHtion for removing Judges 
by address. Such a provision was proposed in tha constitutional con- 
vention, but was not adopted. For this reason, Judges of the United 
States are exempt from accountability for causes for which our Judges 
may be removed. STot withstanding this, the jurisdiction of the two 
constitutions upon the subject of impeachment seems to be the same. 
If this be so, the precedents and adjudications of the Senate of the 
United States as a court of impeachment will apUy apply here. Al- 
though the term "high crimes and misdemeanors" ia the special lan- 
guage of the constitution of the United States, and the term "misde- 
meanor in office " that of ours, we shall maintain that they have the 
same force and signification, since we have Mr. Blackstona for au- 
thority that the words "crimes" and "misdemeanors" are synonymous. 
If there be any difference, the term " misdemeanor in office " compre- 
hends greater latitude of signification than the term " high crimes and , 
misdemeanors." The word "misdemeanor," as rendered by the best 
ftuthoritiesi means evil intent, ill conduct, fault, and mismanagement. 
We maintain, therefore, that where the conduct of the Judge arose 
from ill intent, whether to gratify malice or serve friendship, he is guilty 
of a misdemeanor in office. But, sir, it has been said upon this occasion 
that a Judge is not impeachable for any act, the commission of which 
has not been previously prescribed by positive law to he an offense. 
This is not a new position. It was taken at an early day in the Senate 
of the United States, and found to be untenable. As a full answer to 
the argument used in support of that position, I will read to the Sen- 
ate the views of Mr. Story : 

There is alao inuoh force in the remark, that an irapeaohmaiit is a proceeiiinB 
purely of a political nature. It h not bo much designed to punish ao offender, 
aa to secure the State agaiuet gross official misdemeanors. It touches neitier his 
person uor his property; but simplv diveata him of his political capacity,— 
1 Story's Com. p. 560. i~ y 1 

The offenses to which tha power of impeachment haa been and is ordinarily 
applied, as a remedy, are ot a political eharaeter. Not but that erimea of a 
Btnotly legal character fall within the soo^ of the power, (for, as we shall pres- 
ently see, treason, bribery, and other high crimes and misdemeanors are ex- 
pressly within it ;) but that it has a more enlarged operation, and reaches what 
are aptly termed political offenses, growing out of personal misconduct, or gross 
neglect, or usurpation, or hahitual disregard of the public intcrestE, in the dis- 
charge of the duties of a political office. These are so various in their character, 
and so indefinable in their actual involutions, that it is almost impossible to pro- 
vide syatematioaUy for them by positive law.— Ibid. p. 632, J 764. 

Again, there are many offenses, purely political, which havo been held to be 
within the reach of parliamentary impeachments, not one of which is in the 
slightest manner alluded to in our statute book. And, indeed, political offenses 
are of so various and oompleK a character, so utterly incapable of being defined, 
or classified, that the task of positive legislation would be impracticable, if it 
were not almost absurd to attempt it. What, for inatanoe, could positive legis- 
lation do in cases of impeachment like the charges against Warren Hastings, in 
1788? Easort, then, must be had either to parliamentary practice, and the 
common law, in order to ascertain what are high crimes and misderaeanora ; or 
the whole subject must be left to the arbitrary discretion of the Senate, for the 
timeljeing. The latter is ao incompatible with the genius of our institutions, 
that no lawyer or statesman would be inclined to countenance so absolute a des- 
petism of opinion and practice, which might make that a orime at one time, or 
m one person, which would be deemed innocent at another time, or in another 
person. The only safe guide in such cases must be the common law, which is 
the guardian at once of private rights and public liberties. And however maoh 
it may fall in with tha political theories of certain statesmen and juriata to deny 
the e.^istence of a common law belonging to and applicable to the nation in or- 
dinary cases, no one has as yet been bold enough to assert that the power of im- 
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ook of the 



Congresahaveunbeaitatingly adoptPii ttecondus ".». ^„ ,..=., uu= =iamu; 

IB necessary ki aathoriae an im peach men t for anv oihcial misconduct ; and the 
rules of proceeding, and the rules of evidence, as well as the principiee of deci- 
sion, have bean nniformiy regulated by the known doofrinea of commoQ law 
and parliamentary uaage. In the few casea of impeachment which have hitherto 
been tried, no one of the charges haa rested upon any statutabla misdemeanore. 
— Id. p. Bflfl, ^ 799. 

It is, therefore, not necessary to prescribe previously, by positive law, 

what conduct of the Judge shall be deemed misdemeanors in office, it 

is impossible, there being so many ways to exhibit corruption, so many 
ways of esercising partiality, so many ways of abusing authority. Prece- 
dent and common law are the intelligent guides, and they teach us that 
Judges may be impeached for peraonal misconduct, abuse of authority 
oppression of a citizen, be he an attorney, litigant, or spectator; or for 
any violation of law, or rules and practice in courts of justice. As illus- 
trative of this position, and to show how far the power of impeachment 
extends, Ipropose to read several precedents, many of which are quite 
the same, in fact, as many of the charges now under consideration before 
this Court In 1804, John Pickering, a Judge of the District Court of 
the United States, was impeached for misbehavior, and found guilty of 
all the charges by a constitutional majority of the Senat*. The charges 
were founded on the conduct and rulings of Judge Pickering in only 
one case, and are as follows, as seen in Sargeant^s Constitutional Law, 
page3i6: 

First. For mishchairior as a Judge, in ordering the ieiivery to the claimant of 
goodsaeizedbytheCoUeotorwithoutrequiriagBeourity. Sceonrf. InrefusiDfitohear 
evidence, ofterad oa the part of the United States, to show the forfeiture of eaid 
goods. Third. !u refusing to allow the United States toappeal from his decree in 
a case of admiralty and maritime jurisdiction, where the matter in dispute ex- 
ceeded threehundreddollni's. ^Jburtt. Pot appearingon the bench, forthe purpose 
of adminiatermg justice, in a atate of total intoxication, produced by the free and 
intemperate use of inebriating liquors, and then and there fraqnently, in a most 
profane and indecent maaner, invoking the name of the Supreme Being. He 
was found guilty on all these ehargea, by a conatituljonai majority of the Senate 
and a aeatenoe of removal from office was passed on the 12th of March, 1804. 

In 1805, Judge Cha^e was impeached on the following charges, but 
was acquitted by the Senate of the United States : 

Aeticle I. That, unmindful of the solemn dutiea of his office, and contrary 
to the saered obligation by which he stood -bound to discharge them "faithfully 
and impartially, and without respect to persona," the sajd Samuel Chase, on the 
trial of John Fries, charged with treason, before the Circuit Court of the United 
Statea, held for the district of Pennsylvania, in the city of Philadelphia, during 

the months of Anril mirl IVfaTT. nnii fltnnQnn,^ aiirKI- liit%..4..».l ^l^^S...t IL- _--^ 



Fii-at. In dehvering an opiaion, in writing, on the que-tion of law, on tho con- 
struction of which the defense of the aecused materially depended, tending to 
prejudice the minda of the jury against the case of the said John Friw, the pris- 
oner, before counsel had been heard in bis defense. 

Second. In restricting the counsel for the eaid Fries from recurring to auoh 
English authorities aa they believed apposite, or from citing certain statutes of 
the United Statea, which they deemed illustrative of the positions uoon which 
thej intended to rest the defense of their client. x- r u 

-. .....1. ;eof addressing 

fc, which was to 
n,_vi- iiiiiuuBiim;, anu ai; tno same lime enaeavoring to wreafc 
ir indisputable right to hear argument, and determine upon the 
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queatiou of law, as well aa the question of fact, iuvolved iu the verdict which 
tbey were required to give. 

Ill consequence of which irregular conduct of the said Samuel Chase, as dan- 
gerous to our liberties as it is novel to our laws and usages, the said John Fries 
tvaa deprived of the right secured to him by the eighth article amendatory of the 
conatitntion, and was condemned to death without having been heard by counsel 
in bis defense, to the disgrace of the character of the American bench, in mani- 
fest violation of law and justice, and in open contempt of the rights of jnries, oa 
which, nltimately, rest the liberty and safety of the American people. 

Aeticle II. That, prompted byaaimilar spirit of j>ersecution and injustice, at 
a Circuit Court of the United Statea, held at Richmond, in the month of May, 
one ihousajid eight hundred, for the district of Virginia, whereat the said Sam- 
uel Chase presided, and befoi'e which a certain James ThompsDii CallendeF waa 
arraigned for a libel on John Adams, then Freeident of the United States, the 
said Samuel Chase, with intent to oppress and procure the conviction of the said 
Callender, did overrule the objection of John Hisset, one of the jury, who wished 
to be excused from serving oa the aaJd trial because he had made up hia mind aa 
to the publication from which the words charged to be libelous in the indictment 
were extracted ; and the said Basset was accordingly sworn and did serve on the 
said jury, by whose verdict the prisoner was subaequentiy convicted. 

Article III. That, with intent to oppress and procure the conviction of the pris- 
oner, the evidence of John Taylor, a material witness on behalf of the aforesaid 
Callender, was not permitted by the said Samuel Chase to be given in, on pre- 
tense that the said witness could not prove the ti'uth of the whole of one of the 
charges contained in the indictment, although the said charge emliraced more 
than one fact. 

Abtioli! IV. That the conduct of the said Samuel Chase was marked, during 
the whole course of the said trial, by manifest injustice, partiality, and intem- 
perance, via : 

F'rst la compelling the prisoner's coansel to reduce to writing, and submit to 

th in ne tioa of the court, for their admis^^ion or rejectior " " '-'-'- 

th ad ounse! meant to propound to the a bo 

S nd la refusing to postpone the tiial, although an affidavit was regularly 
Iliad tat ng the absence of material witnesses on GsJialfof the accused ; and al- 
th ugh t was manifsst, that, with the utmost diligence, the alteudaute of auch 
wt 6 could QOt have been procui-ed at that term. 

TA if In the uae of unusual, rude, and contemptuous expressions towards the 
prisone counsel; and in falsely insinnating that they wished to excite the 
pnblic feara and indignation, and to produce that insubordination to law to which 
the conduct of the Judge did, at the same time, manifestly tend. 

Fovrl/i. In repeated and vexatious interruptions of the said pounsel, on the part 
of the said Judge, which at length induced them [to abandon their oauae and 
their client, who was thereupon convicted and condemned to fine and imprison- 

F'fik. In an indecent solicitude niacifesteii by the said Samuel Chaae for the 
conviction of the accused, unbecoming even a public prosecutor, but highly dis- 
graceful to the chM^ter of a Judge, as it was subversive of justice. 

Aeticlb V. And whereas it is provided by the act of Coneress, passed on the 
24th day of September, 1TS9, entitled, "an act to eeiabliah the judicial courts of 
the United States," that for any crime or ofl'enae against the inited States, the 
offender may be arrested, imprisoned, or bailed, agreeably to the usual mode of 
process in the State where auch ofl'ender may be found : and whereas it ia pro- 
vided hy the laws of Virginia, that upon presentment by any gjand jury ot an 
offense not capital, the court shall order the Clerk to iasue a aummonB against the 
person or peraons offending, to appear and answer such presentment at the next 
court, yet the said Samuel Chase did, at the court aforesaid, award a eapiaa 
against the body of the said James Thompson Callender, indicted for an offense 
not capital, whereupon the said Callender was arrested and committed to close 
custody, contrary to law in that case made and pi-ovided. 

Aeticle VI. And whereas it is provided by the thirty-fourth section of the afore- 
said act, en titled "an act tcestabliahlhejudielBlcouitsof the UnitodStates," that 
the laws of the several States, except where the constitution, treaties, or statutes 
of the United States shall otherwise require or proride, shall be regarded aa the 
rules of decision in b-iais at common law, in the courts of the United States, in 
cases where they apply; and whereas, by the laws of Virginia, it is provided 
that, in cases not capital, the offender shall not be held to answer any present- 
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ment of a grand jury until the court nest sucoeeiiing that during which auoh 
presentment shall have lieen made, yet the said Samuel Chase, with intent to 
oppress and procure the conviction of the said Jamea Thompson Callender, did, 
at the court aforesaid, rule and adjudge the said Callender to trial, during the 
term at which he, the said Callender, was presented and indicted, contrary to 
law in that caae made and provided. 

AbiioleV!!. That,at a Circait Court of the United States for the district of Del- 
aware, held at Newcastle, in the month of June, one thousand eight hundred, 
whereat the aaid Samuel Chase presided, the said Samuel Chase, disregarding the 
duties of his office, did descend from the dignity of a Judge, and stoop to the level 
of Bn informer, by refusing to discharge the grand jury, although entreated by 
aeveral of the aaid jury so to do ; and after the said grand jury had regularly de- 
clared, throagh their foreman, that they bad found no hills of indictment, nor 
had any presentments to make, by obaerving to the said grand jury, that he, the 
said &imne! Chase, understood " that a highly aeditious temper had manifested 
itself in the State of Delaware, among a certain class of people, particularly in 
Ifewcastle county, and mora especially in the town of Wilmington, where lived 
a most seditious printer, unrestrained by any principle of virtue, and rogardlesB 
of social order J that the name of this printer was"— but checking himself, as if 
sensible of the indecorum he waa committing, added, " that it might he assuming 
too much lo mention the name of this pcraon, but it becomes your duty, gentle- 
men, to inquire diligently into this matter," or words to that effect; and that, 
with intention to procure the proaeeution of the printer in question, the said Sam- 
uel Chase did, moreover, authoritatively enjoin on the District Attorney of the 
United States the necessity of procuring afile of the papers to which he alluded, 
(and which were understood to he those published under the title of" "' 



the Times and General Advertiser,") and, by a strict examination of them, t 

flome passage which might furnish the ground-work of a prosecution againat the 
printer of the said paper; thereby degrading his high judicial functions, and 
tending to impair the public confidence in, and respect for, the tribunals of ius- 



_. J , ^„...^„w, ,.1 the month of 

May, one thouaand eight hundred and thi'ee, pervert his ofSeial right and duty 
to address the grand jury_ then and there asaemSled, on thematters coming within 
the province of the said jury, for the purposeof delivering to the said grand jury 
"I intemperate and inflammatoi-y political harangue, with intent to escite the 



and resentment of the aaidgrand Jury, andof the good people of Maryland, 
sgamat their State government and constitution, a conduct highly censurable in. 
any, but peculiarly indecent and unbecoming in a Judge of the Supreme Court 
of the United States ; and moreover that the said Samuel Chase, then and there, 
under pretense of eietcising his judicial right to address the said grand jury, aa 
aforesaid, did, in a manaerlijghly unwarrantable, endeavor to escite the odium 
oftheaaidgrand jury, andof the good people of Maryland, against the govern- 
ment of the United States, by delivering opinions, which, even if the judicial 
authority were competent to their expression, on a suitable oecasign and in a 
proper manner, were at that time, and as delivered by him, highly indecent, 
extra-judicial, and tending to prostitute the high judicial character with which 
he was invested, to the low purpose of an electioneering partizan. 

The precedents which I have read, show the jurisdiction, as claimed 
by the House of H«presentatiTes of the United States, in cases of im- 
peachment They also afford us much light as to the rights and duties 
of the court, aa well as those of attorneys, jurors, and others. To my 
mind there was ample evidence to justify the conviction of Judge Chase ; 
but I shall not now undertake to sustain this opinion. To do so, would 
nece^arily iocur the reading of the evidence, and a full commentary of 
the case. But it cannot be admitted that, because he was not convicted 
upon these charges, that the accused in this case cannot be convicted 
here on similar charges. Many men are indicted for, and convicted of 
murder, whilst, upon like charges and like evidence, others are acquitted. 
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I prt^Mse now to show, by precedent, what jurisdiction our own House 
of Eepresentatives have claimed. I read from the Legislative JournalB, 
1826, page 352, articles of impeachment against Judge Thomas, as fol- 

Abttoi,e I, That, unmindful of the solemn duties of his offire, and contrary 
to the sacred obligation by which he stood bound to discharge them faithfully 
and impartially, the said Richard S. Thomas, in the month of April, in the year 
one thousand eight hundred and twenty -three, at the county of Cape Girardeau, 
at a Circuit Court holden for the said connty,whereat the said Richard S.Thomas 
presided, did, in his judicial capacity, conduct himself in a manner highly arbi- 
trary, oppressive, and unjust, and against the known and established law of the 

First. In refusing to recognize John Juden, junior, Clerk of the said Circuit 
Court for Cape Girardeau county, as Clerk of the said court, and attempting to 
deprive him of his said office, under pretense that the said office was vacated 
by the amendments to the constitution of this State, made in the yesrl622; 
whereas the said Richard S. Thomas was in truth actuated by the corrupt desire 
of removing the aaid John Juilen, in order to confer the eald office upon his own 
son Claiborne S. Thomas, and although the said Richard S. Thomas, in his offi. 
cial capacity, hath always recognized, aa legal, the acts done by the Clerks of 
the other circuita in the Fourth Judicial District since the passage of the said 
amendmentB to the eonstitution, he, the said Richard S. Thomas, well knowing 
that the said Clerks derived their authority from commissions issued to them 
previous to the passage of the said amendments, and from none other. 

Second. In declaring, in pursuance of the aforesaid corrupt design, the said 
Claiborne S. Thomas to be C5lerk of the aforesaid Circuit Court, and as such en- 
titled to tlie possession of the papers appertaining to the said office of Clerk, and 
in demanding the same to be delivered up to the said Claiborne B.Thomas: 
whereas the said Juden was then in fact the Clerk of the aaid court, appuinted 

Tkird. In ordering upon the iirst day of the said April term the said court to 
be adjourned until court in course, and in refuaing to transact the business of 
the said court under the pretense that the ofliceof the said Juden had been 
vacated as aferesaid, that he had refused to deliver up to the said Claiborne 8. 
Thomas the records of the said court, and that the question, who was the Clerk, 
must be deiermioed by the Supreme Court of this State, whereas, in fact, the 
said Juden was the Clerk of the said court, and entitled to the custodv of the 
said records, and the said Richard 8. Thomas, Judge as aforesaid, bad full power 
and authority to compel, by due process, the said Juden to deliver up the said 
records, if, in &ct, hia said office had been vacated by law. 

Aetiole II, That, prompted by the aforesaid corrupt motive in favor of hia 
said son, the said Richard S. Thomas, in the vacation succeeding the said April 
term, persisted in refusing to acknowledge the said Juden as Clerk of the aaid 
court, by means whereof, and of the above mentioned illegal conduct of the aaid 
Judge, at the said April term, the aaid Juden was afterwards, ta wit, in tha 
month of June, in the said year, compelled to resign his said office of Clerk. 

Articlh III. And whereas, a certain Charles 6. Ellis did, on the nineteenth 
day of Apri!, in the year 1823, obtain, before David Armour, a Justice of the 
Peace within and for the county of Cape Girardeau, a judgment against the 
said Claiborne 8. Thomas, son of tha said Eiohard S. Thomas, for the sum of 
fifty-seven dollars and thirty-six cents, togetiicr with the coats of suit, and the 
said Claiborne prayed for aa appeal, and was desirous of removing the aaid suit 
to the Circuit Court for the said county, whereof the said RicEard S. Thomas 
was Jud":e; yet the said Richajd 8. Thomas, corruptly intending to protect the 
said Claiborne, and deprive the aaid Ellis of his right to a speedy and impartial 
administration of justice, did conduct himself, in hia official capacity, in a man- 
ner highly partial, oppressive, and unjust: 

Mrst. In becoming security in an appeal bond for hie aaid aon, in thesaid suit, 
upon the 22nd day of April, in the said year, and thereby voluntarily acquiring 
an interest in a cause about to be removed to the said judicial tribunal over 
which he, the said Richard 8. Thomas, then presided. 

Second. In refuaing, at the August term, in the year 1823, of the Circuit Court 
of the county of Cape Girardeau, to which the said suit had been removed by 
appeal, to try the same, and ordering a change of venue therein, to the county 
of St. Fraueoia, in the Third Judicial Circuit, although no applicatioa, accord- 



bjGoogle 



MR. Hardin's aegdmest. 337 



._ u=,«,Dr apiiiiBQ ror, nor consented to, the eaid continuan 

toi^vs^a ^.f^^'lf' ^ '^f^ laf August aad Deoembe^ terms of the Zd cua.i 
to try Eaid cause, and ordenng the some to be oontimipH fnr ti,- -L i. ' 

faaBmess to proenrathe attendance of witnesses, althouRhhe wellknrwtl^fS =e^ 

s?siJ.£r,S.™Se='K7r.avst2;tis^^^^ 

ity, the Judge may be impeached therefor. And besides, a close analeiv 

It has been claimed hero, Mr. Presidonl, thai great latitude of discre. 
tiou » atlowed to. Judge and tb.tmanjiltheliren.e, ohareod ii t£ 

uuesOo'ueS hoi te:,Tb' .".T^ '■'» "S?"' •"" "« »' »»"' be 
th7. tt; . ^'^'^ "^'** '*"*'^ 1" Jio diacret on left to the Judge ■ 

llrat the common law andpr.ctico of oourls declare his "bole dSt, 5^ 
hue hi. powei, and jurisdrotiou iu almost ever, parlioular DisS^t 
?eo„i«?h.t'd;t;h"°''''°f."''f '''"*«■ ^"'-^^^^^ 

The disoreiion of the Judge, (says Mr. Gibbon Terv tralv l ;, )>. c . 

is ahvays unknown tt I drffel„Un difc/^i"^^,"- ^"^^ "^", "^ ^^^i^ ^ ^t 
upon constitution, temper, paBEion. Ic tie iN-.t it i. ^r,^ r^ ' *"'* <*epeiids 

™il';,.'K-T..''--- '""'-"* '-"^^^^ 

.id"rarSit'risr7p°'''£t:o?rhiciT"'''»»'r^ 
sss|-^?oS;:^sL^™i»ai!=a 



bjGoogle 



338 HIGH COURT OP IMPEACHMENT. 

done with the intention to give some advantage inconsistent witli official 
duty and the rights of otliers. 

Ordinarily, malice is understood to he wickedness, depvavity, a heart 
bent on mischief. But this is not its legal signification. It means, in 
its legal sense, a wrongful act, done knowingly, without just cause or 

This has been classed as a criminal case, and much argument used to 
give it that character. There is nothing in the nature of the case to 
make it such. Neither the articles of impeachment, nor answer, are 
formally drawn. No capias issued for the body of the accused ; nor has 
any jury been sworn to try the facia adduced in evidence. The accused 
is only present at his pleasure; there is no law requiring bis presence, as 
in criminal cases. Besides, if convicted, there is no corporal punishment, 
no fine, no imprisonment There is, therefore, no analogy between this 
and a criminal case. In the case of Judge Pickering, the articles of im- 
peachment do not so much as charge him with having acted with corrupt 
intent. They allege that he is impeached for high crimes and misde- 
meanors, and the specifications set forth the facts. That is all; that is 
sufficient; and it is for the court, after bearing the evidence, to say 
whether the charges contain proper grounds for impeachment, and 
whether the evidence would sustain them. 

With these remarks, I now propose to enter upon the consideration 
of most of the articles. 

The first article charges respondent with oppression, corruption, and 
partiality in his conduct towards Judge Eaker and his attorneys. Tho 
members of the Senate will remember that a writ of mandamus was 
issued by Judge Jackson against Jonas Baker, as Judge of the County 
Court, returnable on the first day of the May term of the Stoddard 
Circuit Court— being the 17th day of May. The Sherifif sei-ved the 
writ by delivering a copy, and made his return accordingly. On the 20th 
day of May the case was called, and Messrs. Kitchen and Pheian, at- 
torneys for Eaker. informed the court that as the writ had been served 
by the delivery of a copy, there had been no legal service. The Judge 
refused to hear them, stating that it was not a case for counsel._ They 
then, as friends to the court, desired to present the facts, which was 
peremptorily refused, and they ordered to shut their mouths and take 
their seats. In the meantime, the Sheriff, with the writ that had been 
returned into court, went in search of Judge Eaker, and on finding 
him, offered it to him, which he refused to receive. The Sheriff re- 
ported these facts to Judge Jackson, who forthwith ordered an attach- 
ment to issue against Eaker, who was arrested and detained in custody 
for an hour, and released upon his promise to make his return to the 
copy on the next day. The conduct of the Judge towards the attorneys 
was stormy and offensive. He refused to hear them either as attorneys 
for Eaker, or as friends of the court, but compelled them to sit down 
and be silent. The writ run out on the 17th May ; after that date it 
could not reissue. The Judge knew both from the reffirn endorsed on 
the writ, as well as by special information of the attorneys, that the 
writ in the first instance was served by the delivery of a copy. The 
writ cannot be served by copy. (Mo. Eep., 159.) An attachment will not 
issue where there has not been proper personal service. (Tapping on 
Mandamus, p. 456-7.) The evidence sustains the entire charge, and I 
trust it may not be esteemed a small matter for a Judge to imprison, 
without authority of law, a citizen and an officer of the Stata The 
principle involved is the pure administration of justice, and the rights 
and liberties of the people; aprinciple too momentous not to attract 
the attention of this Court. Why, sir, the brightest pages of our his- 
tory are but records of the blood and treasure exhausted by our ooun- 
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went up from the hearts of our countrymen, at the mafinanimouB and 
oourageou. eondaet exhibited by , dl.Ungin.hed oS SZ m„I 

SrZn" ' ■■■ •°"<^f°"V""'°«u" !■»"'• -»'""" imprisonment Si 
C S„ "'tisen-bip w„ but imperfeotl, d.el.red. That whloh 

ia. been so .uoee»fully malntriued .gainst foreign nation., we trust i, 
^?„t^f J 'j ™»'"»'<i l»'ween our own oilis.n.. It is the priS- 
oip e the due adm.mstration of law, that we plead for. The Jud.e who 

S.™?," 1 ' ""''' "re-SMly imprison on,, the saEi, tyrannic^ 
tt?S.r "t "I!"?";*'''- K?"?'^ -Ill o»"pel Ibe imprisoiZS "! 
the rnany The hours loss of time is nothing: but the infraotion ^t 
law.th, vioUUenoffhe sacred hberty of the suh°eel' is "u The ,2 
spondent pleads not ignor^nee of hi. duty i nor is there any nretenre 

T.ol.6on of envy duly and ptinoiplo of htw to relation to the tS „° 
the oaus. and it ■■ for th.s Senate to approve or reprobate his eonduct 
The .jdenoe adduood in support of the second article is, that durto, 
Ita SdSrd "fir-.'r",", <»:?'°'"'<" Moor, against W.lker,"f 
iZh. iS ■ m """'' "i"", «» "o TMOvM^y of the pos.e.sion of ioS 
Waltt V„, ?1"""«»H 1" '"Pondont, Judge of such court, advIsS 
,l,,i « 5j "mP'omise the case with Moore, and gay. a. . roSoi 
that th, Jeld note, of the town were lost, and that Moor, could noTS 
cow m the .clipu. Walker immediately made this ad,ic. known to 
h s friends, and it raiched the .an of Moore, who «x,n th.reafto ai 
plied for, and obtained, a change of yenne of 'hi, ca.o from the oiroS 
becaus, of th, prejudice of respondent against him. MooTo had Sr- 
w' r"""* '^" W"™ '»'»'• 'tis information ime to S 
hearing Moore and respondent were not on friendly torms Thi. ,' 
snbstAntiaTlv tha Q„i^=..„., t, :t o" nioimiy terms, this Is 



m pnyato to parties htigant in his court ? Is it wrongror right? Ia it 
probable that h, could di.oh.,ge impartially his offloifi duS, and L 
™mL J , .f" "''° '" *' P"" ■»»""• ought not to deliVer thdj 
SlTt Id to .S™"f ;;™ ■»»«""«l/.l»f»» tbem, beoansoth" 
«no,.d. nVMtt^'Jr.iiT T°.'eT '.'"'''l' ""!'•"<> pi-em.turely 
rfidif ' I- ' CriUL Law) There is a statute which prohibit. 1 
Judge from being oounjeUor to ,ny cause. (Eey. Stat, p. 54,.™ 58.) 
And It 1. generally admitted as a principle of law, that no Judm shall 
giye, eitra-judioially, opinions to a cause ponding ik hi. cour|°ofwS 
mightprobably com. before him Th, rSspondSnt in th" in.l^Z iS 
nolatod a mo.t sacred principle of law i degraded th, dgnSyShh 
position by encouragmg th. prosecution of iSw suits before him wh.S 
th, parties wore in the way oifamlc.ble aHJustment of their difionSs 
tl. ™ I ""f '"•';°S' -. '• ".•'•.. impartiality, he is found encouiS 
th, growth of further animosity to society, and all nerbaps to grS a 
po-onjl malic, a^in.t Moore. To approve hi. conduct byaSait 

„. IoTj . 1, °!P»M» Of .mating against partly to his court who 
are found to be snbjects of his enmity and hatred 

Article three chargas respondent with misdemeanor in office in 
teb 7 d° "??.«'' "'.""SI* '"".WWos 'o Mississippi connly.Tn th° 
Tenth Judicial Cirouit The application was mad, by Mr Foi attoi^ 
nej for plamtili; m the case of iimbarger agatost Powers. The Su,^ 
alleged was prejudice of th. Judge against plaintill Mr. Fox and E 

thosame neighborhood— m the uortb.tn part of Wayn. county-ind 
quite a. conyenieni to the county seat, ot Zollinger and Iron coG^ 
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as to that of Wayne. The county seat of Mississippi is about twenty- 
five miles from the eoucty seat of Wayne, and on the east side of the 
swamp, which is always difficult to cross, but quite impassable during 
the i-ainy season of the year. When the waters are up, this swamp is 
crossed bv means of various kinds of craft, attended with expense; 
when drj-," it is crossed on horseback ; but when the waters have meas- 
urably Bubsided, they are too shallow for craft, and too deep for cross- 
ing on horseback. Near three days are occupied generally in crossing 
in craft Around the swamp, by the usual traveled route, it is some 
two hundred miles. The attorneys in the case do not attend court in 
Mississippi county. They agreed that the ease should go to the county 
^^ HT« j.^^wY f^t. TT-rtn VianmiQ.^ d-if +.ha pnnvAnii^ni^p nf Mther to them and 



the parties and witnesses. To travel by land from where the parties 
lived to Mississippi county, a person would have to pass through the 
counties of Bollinger, Scott, and Cape Girardeau. On the nest day 
after the order was made for the removal of the cause to^ Mississippi 
county, Mr. Fox asked the court to rescind the order, alleging as a rea- 
son that he would rather have the case tried there than that it should 
go to Mississippi county. The Judge replied that if he would not take 
it as a personal offense, he would fine him for contempt Upon this 
state of facts, we claim that respondent was guilty of oppression and 
misconduct. The statutory rule is, (Eev. Code, 1855, p. 1559, sec. 4,) 
that the case should be removed to the county outside of the circuit 
most convenient to Powers, the adverse party. This was not done; 
nor was the convenience of the attorneys or witnesses consulted. But, 
disregarding the letter and spirit of the law, and that just rule of prac- 
tice so often pursued bv upright and impartial Judges, that of looking 

— e s possible to the" convenience of counsel and witnesses, this re- 

it removed the case to a court beyond the Ewamp,_ with the 



Q making the application. >^o justification or excuse for this conduct 
can be found in Uie evidence. That he was operated xrpoa by some 
motive of evil intent, may be seen in the unfriendly relations existing 
between him and Judge Fox, and in the harsh and unbecoming lan- 
guage used towards the counsel in relation to the application. 

Article six charges respondent with gross and malicious oppression 
and misconduct in publicly charging William G, Phelan, Esq., whilst 
court was in session, with the disgraceful and criminal act of tampenng 
with the giand jury. The facts seem to be that Mr. Phelan, an attor- 
ney in the cause, was in the act of submitting an argument to the jury 
empanneled in the case of Gibson against Dunn. W ithout any provo- 
catKin on the part of Phelan whatever, respondent made the declaration. 
Phelan undertook to deny, and exculpate himself from, the charge. 
Eespondent peremptorily required him to shut his mouth and sitdown. 
The manner of respondent was angry and severe. Phelan was not per- 
mitted at any time to deny the charge, or vindicate himself against it. 
The respondent has not undertaken before this Senate To aver and sub- 
stantiate the truth of his accusation; nor is there any pretense that he 
could do so. Instead of cultivating order and harmony in his court, 
and so demeaning himself as to win the love and respect of the bar, 
the respondent himself, whilst occupying the bench, affords smple cause 
for personal violence and breaches of the peace, by villifying and utter- 
ing foul slanders against those whom he may regard as his enemies. In 
law he is a conservator of the peace ; in practice, what ? a relentless 
■persecutor of those who have not his friendship. As he does not excuse 
m iustifv his conduct, is there any one so indifferent to the hai-mony 
and good order of our courts of justice as to find no words of condem- 
nation for such acts? Will not this Senate reprobate severely such 
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tyrannical and abusive conduct towards attorneys found to be quiet 
and I'espectfLd in deportment, and faithful in the discharge of duty. 
Not to do so, would in effect place those officers of our courts beyond 
the pale of protection, and license a malignant Judge to inflict upon 
them every character of tyranny, abuse, and oppression that his low and 
grovelling nature might originate. 

Article seven contains a kindred charge to the last It ia, that whilst 
the Ripley Circuit Court was in session, the respondent, without any 
provocation, hut in a spirit of vindictive persecution, charged Judge Fox, 
an attorney of the court, with being guilty of the crims of peTJury, op 
sabomalion of perjury, a.xiA of Iffiriff, &nd causing his client to lie. lliegist 
of the evidence is, that the client had sworn to the original, and Judge 
Foz to the amended answer. Cou/t was in S€aaion, the respondent 
occupying the bench ; Fox was quietly engaged in wi-itmg at a table 
withm the bar. Holding up to view one of the answers, respondent 
asked Fox whose writing that was. The reply was, I can't say till I see 
iti Eespondent then said ytw kttse gtoom to a lie, or caused your cUeni to 
smear Co one. The words proven to have been used by respondent are 
not the exact words set forth ia the article. In impeachment cases this 
is not necessary. Lest it may be so contended, I will read an authority. 
In the case of De Saflheverell, impeached for high crimes and misde- 
meanors, and convicted by the House of Lords, the defendant moved 
in arrest of judgment upon the ground.of a variance between tie proof 
and charge. After argument, the Lord Chancellor delivered the opinion 
of the House of Lords, as follows; 



jBrhament, in proaeoutions by impeechment 
i, by writing or apeaking, the particular ivorda 

— r, ..^..„„, „,= uu„ necessary lo be expreaaed in suoh imneaeh- 

ments.— IS How. State Trials, p. 473. 

The proof is ample and sustains the charge. The words proven are 
the import and substance of what was said by respondent on that oeea- 
sion. if there was a variance between the two answers, it was the duty 
of the adverse party to have moved the objection, and made the fact 
apparent. If, however, it was proper for the Judge to announce the 
variance, it could and ought to have been done in very diflferent lan- 
guage. The use of the very offensive and slanderous words employed 
would lead us to believe that he was moved to make the charge by no 
other feelings than those of malice and revenge. Public and stinging 
exposure of Judge Fox wa5 doubtless the sole object, and not that the 
ends of justice required it. To approve of such malicious persecution 
and oppression in our courts, is to give license to the exhibition of the 
worst passions, and allow no protection to character or good conduct. 
Was there any occasion for such language 7 Will any state of fa«t« 
■'ustify it? 1 answer no; and if not, is the character of Judge Fox to 
>e thus publicly maligned, and the Judge be held to no account? If 
=0, then our courts will become, instead of sanctuaries of justice and 
forums for the highest dignity of character and the liveliest expression 
of personal and professional friendship, places where slanders and aa- 
sftults, vituperation and calumny, will hold sway. 

In article eight the respondent is charged with partial and highly un- 
becoming conduct at the April term, 1858, of the Oregon Circuit Court. 
An officer, in attempting to arrest one DePriest, whilst disturbing the 
peace of a family, was resisted by him. A true bill was returned 
against DePriest for each offense. He was convicted of one offense in 
the forenoon of the day of trial During the recess of court, respondent 
advised an attorney, Mr. Odel!, that the two indictments were for the 
same offense, and that DoPriest would be acquitted on the charge jet 



ll 



bjGoogle 



342 man court of impeachment. 

to try upon a plea of former conviction j and further advised him to 
hunt up DePriest and take the case upon a contingent lee. Mr. Odeil 
was employed as advised, and moved to quash the indictment, giving 
as a reason the former conviction. Respondent overruled the motion 
to quash, and advised Mr. Odell of his error, and that a plea in bar wae 
the proper practice. A noli pros, wm thereupon entered by the Circuit 
Attorney, and the feepaidbyBePriest. Was the conduct of respondent 
proper and right ? Did he not pr^'udge the case ? and that, too, wrong- 
fully. He gave his opinion, and the case resulted as he advised. The 
evidence fully sustains the charge; and upon principle it does not seem 
admissible that a Judge should be admitted with impunity to thus ex- 
press his OTiinions, and exhibit partiality. 

Eespondent is charged in article ten with having illegally and cor- 
ruptly discharged from the custody of the Deputy Sheriff; one John E. 
Main. He was in custody of this officer by virtue of a writ to commit 
him to jaiL Ko examination, if any, had been given by the Justice 
with the mittimus. Main presented to respondent a petition to be dis- 
charged under the habeas corpus act. Respondent denied the suffi- 
cienc)[ of the petition, and suggested certain amendments, which were 
interlined in the petition. The evidence taken before the magistrate, 
if any, was not presented ; nor was this officer called; nor was any rule 
made upon him to produce the evidence. Respondent directed the re- 
lease of Main, and gave as his reason that the Justice did not insert in 
the commitment that he had good cause to believe that Jlain was guilty 
of the offense charged. Upon examination, I find that this warrant 
follows strictly the forms that have been in use since this became a 
State. Nor have I discovered by any authority that such a requisition 
has ever been, or should bo, used in such warrant. The reason given, is, 
therefore, a gratuity, and intended, doubtless, to cover a worse one. He 
fixed hia own justification on that particular reason. Its sufficiency is 
not admitted by any usage or authority known to me. Our statutes 
provide that if the commitment be informal, insufficient, or irregular, 
the prisoner shall give bail, if it appear fi'om the examination talten, or, 
if there be none, from tlae tostimony of the magistrate, that there is 
Bufflcient legal cause of commitment As the vrarrant conforms to the 
forms in use, I hold it to be formal, sufficient, and regular. If in this I 
am in error, respondent should have ascertained from the legal sources 
of information, whether there was a sufficient legal c*use of commits 
ment He made no rule for the presence of either, Ifc was his duty to 
have done so. In not doing so, he screened the offender from punish- 
ment which perhaps .justly awaited hun. We claim that the offense 
W 1 ly and specifically set forth in the warrant. Where that is the 
ca Ih law is that the prisoner shall not, in the absence of the evi- 
d b discharged. If this latter position be true, respondent griey- 

ly b sed his authority in discharging the prisoner because no evi- 
d WIS adduced. If not true, our other position must'Tse true. The 
w t was either informal, insufficient, and irregular, or vice versa ; if 

th 1 tter, as there was no evidence adduced, the prisoner should have 
been bailed or remanded ; if the former, he was guilty of a misde- 
meanor in not requiring the production of the evidence. He suggested, 
and permitted to be corrected, deficiencies in the petition; but, although 
his prescribed duty, he hod no care for the State, At the same time, 
upon alike proceeding, respondent discharged Russell, another offender 
against the laws. Although different in fact from Main's ease, respond- 
ent's omission of duty was quite as obvious. As respondent has been 
for several years a Judge, and long time a practitioner, I vrill not pre- 
sume so much as to suppose that he was ignorant of the law, or his duty, 
in relation to these cases, Not being ignorant, he must therefore have 
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knowingly inflicted upon society a grievous wrong in refusing to enforce 
the lawB made for its protection. In the articles of impeachment 
against Judge Thomas, he was charged among other things with having 
discharged a prisoner, alleging that it was not his duty to hunt up the 
witnesses, well knowing that there were witnesses in an adjoining coun- 
ty who, if present, would establish the charge. Upon this he was con- 
victed. Is there a shade of difi'ei-eace between the conduct of Judge 
Thomas and that of respondent in the Russell case? He well knew 
the offense charged against Russell; that he had had an examination 
before a Justice ; that he was not acquitted, but held for further trial ; 
that he had been ^'anted the customary indulgence to get hail ; that 
though the commitment was not in the hands of the Constable when 
his return was made to the writ of habeas corous, yet it came to the. 
hands of, and was presented to, respondent, before the prisoner waa dis- 
charged. Of course, Russell was in the custody of the Constable under 
the original warrant, tiU a commitment came to hand. It is neither the 
law, nor the practice, that the issuance of the commitment should fol- 
low the announcement of the judgment of the J ustice. The court said 
in the case of Still vs. Walls, 7 East, 536 : 

It never coald be doubted but that a magistrate might, by parol, order an 
offender to be detained in custody until he could make out bia warrant of com- 
mitrasnt, and this court were in the oouBtaat habit of directing commitments 
TerbaHy, which were afterwards recorded. 

It is also the constant practice, doubtless, of the magistrates and 
courts, to grant the accused time to obtain bail. The Constable was al- 
lowed to amend his return to the writ of habeas corpus, after it was 
presented to respondent Should he not have directed a further 
amendment when the commitment came to the Constable? To have 
done so, would have thwarted his purpose to discharge Eussell. Sn pre- 
senting the commitment to respondent, the Constable in effect claimed 
the custody of Eusseli under it, and also that he ought not to be dis- 
charged. To break the force of this, respondent warned him, " if you 
don't mind, you will contradict your return." This alarmed him, as his 
return waa that he held Russell undor a verbal order of the Justice, and 
he abandoned the case to such rulings as respondent should make. 

Again, Solomon G. Kitchen, at the special instance of the solo Judge 
of the County Court of Stoddard county, came to this place for certified 
lists of the swamp lands of that county. The fees aJone were sixty-five 
dollars. Upon his return the court audited his claim for those fees and 
services at about one hundred and seventy dollars. These are the 
facts; yet respondent charged the grand jury as alleged in article eleven. 
Were the factB as represented by respondent, stili it would not be allow- 
able, by any authority or practice known to me, for him in his charge 
to the grand jury to bias the public mind against the supposed offender. 
It is the duty of the Judge to instruct the grand jury as to their pow- 
ers and duties, limited, according to practice, to a brief synopsis of the 
statutory provisions. To attempt to fix public prejudice against an un- 
oHending citizen, by presenting a false statement of facts, and by using 
the influence of position, is too truly a fiagrant breach of the trust re- 
posed in a Judge, You will remember from the articles I read to you 
this morning against Judge Chase, that he was impeached for a like 
breach of duty. This we urge as a prominent instance of the reproba- 
tion that such an abuse of authority has received at the hands of an in- 
telligent assembly. It is a fair deduction to assert that such charges to 
grand juries are violative of the common law as administered in the 
United States, and of the practice as known to the courts thereof, since 
the House of Representatives of the United States, made up as it was 
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Mid IS from every section of the Union, voted the impeachment against 
Judge Chase. That vote is the evidence of theit opinion. But the 
ButiiMt of Judge Chases charge was a total stranger, against whom he 
wraid tiave had no personal malice. The present is the reverse of that. 
Kespondent regarded Mr. Kitchen as his personal enemy at the time 
made so, as Mr. Kitchen testifies, by the harsh and uiifeehng conduct 
ot respondent whUst on the bench towards him. Out of court they bad 
had no issue, not an unkind word ; in court, Mr. Kitchen had been re- 
peatedly the subject of his tyranny, abuse, and malignant remarks. Nor 
does It appear from the evidence that Mr. Kitchen had ever given him 
cause, or been other than respectful and courteous. As the facts did 
not justify, nor the law nor the practice in the courts authorize, the 
character of the charge to the grand jury, his course must be traced to 
low, personal malice, and relentless persecution. This is further con- 
i^u -^ t *es^'"'ony of Mir. Einger, who represents that, in the fall of 
isa (, bemg about one year before the charge was given to the Brand jury, 
respondent sought him out, inquired into his accounts with Kitchen 
then Court House Commissioner, and advised him to sue and hold Mr 
Kitchen personally responsible for the unpaid balance due him on the 
contract to build the court house; and further advised Mr. Einger 
that he could recover. Such a suit would have to be instituted in the 
<!ircuit Court of the county of Stoddard, as both Einger and Kitchen 
reside there ; of that court respondent was and is Judge. There is 
turther evidence of his persevering pursuit of Kitchen. Doubting 
whether his public charge had or would influence the grand jury to in- 
dict Mr. Kitchen, respondent, transcending every official duty,— dia- 
honoring the ermine of his ofBoe,— appeared before the grand jury in 
toeir retirement, and repeated his public charge, with this, that Mr. 
Kitchen w;as the person referred to. These are the facts, substantially. 
Ihej convict respondent of sacrificing the sacred character of his posi- 
tion to destroy the character and fortunes of his neighbor. Such con- 
■duct in a private individual would be treated with loathing and con- 
^mpt. What words will suitably characterize it, when found in a 
Judge ? I have them not Protection against such vile persecution is 
due the citizen. May the judgment of the Senate afford it. Such a 
judgment would receive the applause of our people. 

Article fifteen charges respondent with willful and corrupt abuse of 
authority in the case of Moore against Eldridge, administrator, tried at 
tlie Eipley Circuit Court, The case was called for trial, a jury ordered 
and the court took a recess for dinner. The case had, for some reason 
ezeited much attention and discussion among Uie people. During 
recess, respondent fell in with a few persons, among them was Mr 
KittreU, a very mtelligent witness, who were speculating as to the final 
result of the case. Mr. Kittrell brought the subject of their conversa- 
ton to the attention of respondent, who expressed the opinion that 
Moore ought not to recover of Eldridge. Mr. Kittrell con tooverted the 
opmion expressed, and he and respondent had some discussion about 
't Yi^ maintain it as an indisputable principle of law, that a Judge 
should not declare his mind as to any case pending, or which might 
thereafter come before him. To do so obliges him for the sake of con- 
sistency to maintain them. Upright and honorable Judges will not and 
do not do so. Whenever done it is a flagrant abuse of authority, and 
evidence of a pavtizan mind Before such a Judge the rights of parties 
are uncertam, and dependent more on his wiU than the law. Often, 
yea, too often, does the least intimation, either of word or act from 
the Judge, determine the mind of the jury. In this particular in- 
stance his conduct was improper in the highest degree, as the officer was 
then collecting a jury from the people, of whom respondent's auditory 
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was a part, and for aught we know the jury may have been made up 
in part from that auditory. Can such unbecoming conduct and abase 
of authority pass unrebuked by this Senate ? But, again : At the trial 
Mr. Kittrell testified only as to the execution of an instrument of wri- 
ting offered in evidence. The verdict of the jury was for Eldridge, and 
Moore sought a review of his case by the Supreme Court, The bill of 
exceptions was prepared, and the counsel for both parties informed re- 
spondent that it embraced all the evidence, at least satisfactorily so 
Respondent refused to attest the bill of exceptions, because it did not 
set forth that Kittrell testified before thejury that there was an erasure 
or alteration of the date of the instrument. The attorneys denied that 
Kittrell had made such a statement. He was called, and stated to re- 
spondent that he did not make that statement, but only testified as to 
the execution. Respondent aslted him then if there had not been an 
erasure or alteration of the date. Witness said he did not know ; the 
writing was as he had always seen it Respondent thereupon inserted 
the controverted statement in tJie bill of exceptions, in bi-ackets as a 
part ot the testimony of Kittrell, and signed it. Messrs. Kitchen 'Bed- 
ford, and Kittrell, have testified before this Senate that Kittrell did not 
make the statement alleged ; yet it is a part of the record of that case 
that he did, made so by respondent in the face of their denials. What 
more glaring abuse of authority could be desired to support this im- 
peachment 7 The corrupt motive is to be found in his favoring the 
cause of Eldridge. To effect this he expressed his opinions for him 
publicly and without reserve. Judgment being for Eldridge, he shaped 
the record, m violation of every principle of justice, to secure its affirm- 
ation. There is no dispute as Ihe facts ; nor can there be any as to the 
motive that operated upon respondent Can any intelligent, virtuous 
mind hesitate to remove a Judge whose conduct is so flagrantly subver- 
sive of the rights of the people ? X trust not, and believe not. 

Article sixteen charges respondent with gross oppression, partiality 
and abuse of authority, at the trial of Berry against Griffie, in the Stod- 
dard Circuit Court. The principal facts ai-e, that at the trial, the re- 
spondent, as Judge, made some remai'ks, in the presence and hearing 
of the jury, in relation to the merits of the case, fliat Hr. Tyrell, attor- 
ney for defendant, deemed prejudicial to the rights of his client, and at 
the time " objected to an instruction from the court in that manner 
and form, as improper and unfair." The jury rendered a verdict for 
plaintiff for more than was prayed for in his petition. Defendant, by 
hia attorney, moved for a new trial on the following reasons : 

Firat, on ths trial plaintiff totally fflilad to prova any oaoae of action alioged in 
the petition. Seeond, the jury were mialed bj testimony to prove who was ths 
owner of the iand in qaestion at tlie time of trial. Third, the testimony introdnoed 
vrbiob tended to prove who was the owner of the land in question at the time of trial 
should have been exolnded. yoarth, the jury were misled bj the opinion of the court, 
that defendant had no interest susceptible of conyeyanco in the land mentioned in 
the petition. Fifth, plaintiff on the trial proved no damages. Sisth, on the trial 
defendant proved performance of the oontra^t alleged in petition. Seventh, the 
verdict is greater than the testimony warrante. 

This motion was overruled and exceptions saved. Defendant also 
moved to arrest the judgment on these reasons : 

First, the verdict is inconsistent with the plaintiff 
greater in amount than the relief demanded. Secoi 

the item of rails, for which plaintiff cit " 

This motion was also overruled and exceptions saved. Subsequent 
to these rulings of the court, plaintiif, on leave, entered a remitter. 
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Defendant tendered his bill of exceptions for the sigcature of respond- 
ent, who refused to sign it unless the causes set forth in the motion for 
a new trial, and the cause in the motion in arrest, were stricken out. 
Not being able to obtain respondent's attestation without, it was done. 
Respondent refused to and did not attest the evidence at all, giving as 
a reason that he did not know what the evidence was, because of the 
noise that prevailed in the courtroom at the time it was delivered. Mr, 
Bedford, attorney for plaintiff, concurred with Mr. Tyrell that the whole 
evidence was truly written. Eespoodent still peremptorily refused to 
attest the evidence, and the case was taken to the Supreme Court with- 
out it. Either practice prevails in that circuit, at the pleasure of the 
party appealing, to embrace the evidence in the bill of exceptions, or to 
have a separate attestation for the evidence unexcepted to. These, I 
believe, are the main facts, substantially. We aver that respondent 
endeavored corruptly to prevent defendant from getting this cause fairly 
before the Supreme Court. We aver that he favored the cause of Berry, 
and used his influence with the jury for his success. This position is 
supported by his verbal remarks and comments to them. Having once 
committed his feelings, his purpose was to work out favorably the final 
result The verdict, though for a larger amount than claimed by the 
petition, was allowed to stand. He refused to hear affidavits that the 
jury did not found their verdict solely upon the evidence, but were in- 
fluenced by the opinions he expressed. Such a refusal is but evidence 
of the effect that those intimations and insinuations were intended to 
have. If it is proper for a Judge to comment, at his pleasure, before 
the jury, and thus determine their verdict, why longer retain this boasted 
tribunal ? A party demands a jury only when he is not wUIing to trust 
the Judge; if, however, these special efforts of the Judge to control 
the verdict are to be deemed proper, he has gained nothing by the 
choice, and the supposed benefits of the system. It may be said there 
is an appellate jurisdiction, for the correction of errors, intentional or 
otherwise. 'Tis true ; but where the respondent is Judge, that is only a 
theory, not a practical benefit. Taking the evidence before this Senate 
as authority, he does not intend, if he can prevent it, that his judg- 
ment shall be reversed. The records for the Supreme Court coat^ no 
impartial history of the case. His will and pleasure is the rule. He 
concedes to no law, to no right, if in the way of his purpose. Of all 
Judges, none but he has been so bold as to claim to prescribe the causes 
set forth for nsw trials, or in arrest. Excepting the instance before us, 
where in the history of the judiciary has a Judge dared to say that he 
would not attest the exceptions unless specified causes in the motion 
papers were stricken out 7 These motions had already been overruled, 
and were a part of the proceedings in the cause, and what effect, there- 
fore,_ it may be asked, would an erasure of specified causes have? 
Motions are no part of the record, and consequently the Supreme Court 
could not review the action of the inferior court upon themfiinless they 
should be preserved by a bill of exceptions. (10 Mo. Rep., p. 467.) This 
respondent well knew, and hence his proscriptive conduct. To lessen 
the causes would lessen the chances of a reversal of his judgment 
The right to prescribe one cause, is, in principle, the right to prescribe 
the motion, as well as the right to make it, which would he subversive 
of the law. The powers of the Judge, and the rights of the pleader, 
are at law perfectly consistent The latter may assign causes at his 
pleasure; the former sustain or overrule ; and the appellate court is the 
arbiter between them. It is, therefore, an inevitable conclusion that 
respondent by this reckless and proscriptive act, not only grossly abused 
the rights of the pleader, but the clear and well defined rights of the 
Supreme Court — that of reviewing the acts of the court below and 
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thereby diveeting the due administration of justice. If this position be 
indisputable, then the Senate has this pointed issue before it : either to 
approve of this bold subversion of the law, or to remove respondent from 
office, and maintain the rights and powers of that court which was 
organized as the supreme protecting power to society, the State, and the 
citizen. But it may be said that the causes stricken out were frivolous. 
Whether so or not, does not affect the principle. The pleader had the 
right to asfiign causes without limit, and no power known to the law can 
take it from him. That acorrupt motive controlled respondent is further 
evidenced by the fact that he refused, alsolutely, to attest the evidenca 
The statute is, that if truly written, the Judge shall sign it. (Eev. Code, 
1855, p. 1264.) The question is, was it truly written, and not whether re- 
spondent believed or knew it to be so. Messrs. Tyrell and Bedford testify 
that it was true; nor did respondent then or now claim that it was not. 
He based his refusal on the statement that there wasso much noise at the 
time that he was unable to hear the evidence. But if untrue, it devolved 
upon him to certify this as the cause. (Eev. Code, 1855, p. 1265.) Fail- 
ing to do so, Griffie could not procure the certificate of bystanders, as 
they can certify only where the Judge has endorsed his refuisaL The 
defendant was, therefore, left unprotected, and the right of appeal, in 
effect, denied hiai. For of what value is the right, if he could not 
avail himself of its benefits 7 With such uncontroverted evidence be- 
fore the Senate, can it hesitate to convict and remove ? Can it hesitate 
to take from respondent that authority which, though given to him for 
the sacred purposes of right and justice, he has so vilely abused ? 

_ The material facts adduced in supportof the charges alleged in article 
eighteen are as follows; At the trial of Sarah Buckner, charged with 
the murder of her second husband, her son by the first husband, about 
fourteen years old, was introduced as a witness on behalf of the State, 
and proved the murder to have been committed by his mother, and a 
sister older than himself The State further introduced Grjmsley, the 
Sheriff', who testified aa to confessions made by defendant, at the time 
of her arrest Whilst this witness was on the stand, respondent said, 
■' Mr. Circuit Attorney, I would withdraw that witness," who not taking 
the hint, the witness proceeded. On cross-examination, counsel for 
defendant undertook to elicit from the witness other statements, as 
made by defendant at the time of, and in the same conversation in 
which the confessions adduced were made; such as that she did not kill 
her husband, but that her daughter did, because of an attempt, on his 
part, upon her chastity. The entire defense rested upon the admission 
of this evidence. That it was legal and competent no one can dispute. 
But respondent, as Judge, refused its admission. Exceptions were 
saved, and a bill tendered, which he refused to, and did not, sign ; nor 
did he endorse thereon the cause of his refusal. As soon as court 
opened after recess for dinner, the Circuit Attorney moved and ob- 
tained leave to withdraw from the jury the testimony of Grimsley, who 
was testifying at the taking of recess. Defendant by her counsel ob- 
jected to the withdrawal of the testimony, insisting that the defense 
rested on the confessions which were for her, and had not yet been 
allowed to come out, and also that the entire statement should be admit- 
ted to determine the weight and construction of those confessions which 
had been stated, and also that, as the State had produced the testimony, 
which had doubtless produced a deep impression with the jury, it ought 
not to be withdrawn till the whole was admitted ; nor then, except up- 
on the consent of defendant. The evidence was, however, withdrawn ; 
of this there can be no doubt, as Phelan, Moore, Davis, and others, have 
so testified— the jury was so instructed by the court repeatedly. De- 
fendant offered to prove by two witnesses, that the deceased husband 
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confessed to an attempt upon the chastity of her daughter. Respond- 
ent, as Judge, refused to admit it In his argument to the jury, the 
Circuit Attorney did not comment on, or allude to the testimony of 
Grimsley, but treated it aa having been withdrawn. In the course of 
Mr. Pavis's argument for the defense, he undertook to ailude to and 
comment on the testimony of Grimsley, not as evidence, but for the 
purpose, as it had been withdrawn, of efiacing any impression it had 
made on the minds of the jury. Respondent forbid hai'shly any allu- 
sion to that evidence, as it had been withdrawn. Mr. Davis undertook, 
by way of effecting his purpose, to suppose a case, involving the state of 
facts as testified to by Grimsley. He was forbidden the use of any such 
supposition. After other interruptions by the court, he quit the case 
saying he would not stand by and see his client Jeffreyized, Mr. Phe- 
kn, in his argument for the defense, spoke of Grimsley's testimony to 
divesl the mmda of the jury of any impression that it was testimony. 
Kespondent directed hkn not to speak of it, as it had been withdrawn 
Phelan endeavored to explain his pui-pose. Eespondent seemed to get 
angrj', and threatened him. Eespondent treated Davis and Phelan 
with great contempt. Moore testified that respondent asked pretty 
much all the questions that were asked of the witnesses on behalf of 
tiie State; Phelan states that he seemed to be more the State's attor- 
ney than Woodsides. Defendant's counsel objected to respondent ask- 
mg questions. Defendant was convicted, and motions for a new trial 
and in arrest were miwie, and overruled. The motion in arrest con- 
tained the reason that the defendant could not be convicted upon the 
testimony of one witness, without corroborating circumstances Al- 
though respondent, in the course of this trial, claimed the credit of 
suggesting It, yet we shall not dispute it with him. Subsequently a bill 
-of exceptions was tendered respondent for his signature, not embracing 
Uie testimony of Grimsley, or the action of the court in relation to it 
Respondent insisted that there were two witnesses on behalf of the 
State, Grimsley being one of them. Mr. Phelan assured him that the 
testimony of Grimsley was withdrawn from the jury. Respondent in- 
sisted that it was not withdrawn, and thereupon wrote the testimony 
himself, atlarge, in the bill of exceptions; and, what is more, put in as 
apart of the testimony of Grimsley, that which defendant made every 
eifort to call out on cross-examination, and which respondent refused 
to admit. Upon this state of facts, we charge respondent with a cor- 
rupt intent to procure the conviction of said Sarah Buckner, and with 
most shameful oppression, partiality, and abuse of authority at her 
trial Xo fact enumerated is consistent with the due administration of 
justice. Nothing like it has ever been observed in our favored land 
beyond the limits of his circuit. There it has, to our disgrace, been oft 
repeated, as the evidence, before the Senate, establishes beyond contro- 
versy. Does not the most unlettered citizen in the law know that the 
whole confession, both that which is for, as well as agains^ the party 
confessing, must go to the jury? Is there a magistrate in office so stupid 
that does not know it? Are not all the authorities uniform in main- 
taining this rule of evidence? Eespondent has nol^ and does not con- 
trovert it. Why, therefore, were his rulings, upon so important an occa- 
sion, so_ much at war with law and humanity? Can there be any other 
conclusion than he had a cruel purpose to procure her conviction? This 
w strengthened by other facts in the history of this strange trial. A 
bill of exceptions, recording the outrage which he had perpetrated, was 
promptly presented for his signature. This he as promptly refused, 
although it was his lawful duty to give it Apprehending, as it might 
be supposed, that this flagrant act might, in some form, develop a 
Siappy effect for defendant, and thinking also, perhaps, that the impres- 
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sion the confessions admitted had made could not be effaced from the 
minds of the jury, he advised the Circuit Attorney, by a hint, to with- 
draw the eTidence. The hint was not then taken. After recess, how- 
ever, it was acted upon. Whether a private conference transpired does 
not appear in evidence ; but this we do know, that respondent advised 
it before noon, and after recess it was withdrawn. Why it was with- 
drawn does not appear in evidence. !No reason was given. Nor can it 
be supposed that if there was one, it was favorable to the defense, since 
the respondent, who sought her conviction, as every fact shows, and 
the Circuit Attorney, whose duty it was to effect it, coneurerd in, and 
the counsel for defense objected to, its withdrawal. As further evi- 
dence that respondent was controlled by corrupt motives on that occa- 
sion, he used the influence of his position against defendant, in conduct 
ing mainly the examination on behalf of the State ; in other words, 
was " more the State's attorney than Woodsides." The counsel for the 
defense saw and felt, from the character and manner of the examina- 
tion had by respondent, that he was using it as a weapon against their 
client, and were, therefore, forced to object to any further examination 
by him. There was a Circuit Attorney present, and competent to dis- 
charge his duties. Why, therefore, should this respondent elbow him 
aside, unles-^ perchance be believed that his efforts would be the most 
effective ? There are other links in the chain of evidence that support 
the charge. At best it was but an innocent and very natural cautionin. 
the counsel of defendant to impress upon the jury the fact that Grims- 
ley's testimony was withdrawn, I claim that it was their right and 
duty to do so, and it seems to me that no upright and Just Judge would 
have denied it to them. They explained their purpose, but to no effect. 
For the sake of their cause, they endeavored to do by indirection 
what they were not allowed to do by direct words. The same tyranni- 
cal mandate fell from the bench, and crushed every hope of service to 
a client that seemed to be marked as a victim by that Judge, to whom 
she looked for mercy and an impartial trial. So unjust and unfeeling 
were his commands, so severe and contemptuous his manner, that the 
proud spirit of Mr. Davis could no longer endure it. He would no 
longer witness at the shrine of public justice the immolation of those 
sacred rights which the law had so faithfully guarantied to his client, 
his associate, and himself; but indignantly abandoned the cause to such 
fortunes as might attend it. Mr. Phelan counted on more success ; but 
he had not gone far on the tine of strict duty, before, under threats of 
severe punishment, he made it convenient to suit his argument to the 
latitude that had been prescribed. Under the force of such rulings, 
such manner, and such influences, it is needless to repeat that this 
wretched old woman was convicted. Did respondent, on that occasion, 
discharge his duty ? Did he administer faithfully and impartially the 
law ? rhat he did no intelligent and unbiased mind can or will admit 
The thrilling horror of the crime does not enter into the question. Pos- 
sibly, in point of fact, conviction was her just desertt But tSese things 
ought not to justify or excuse the conduct of respondent, or influence 
deliberation on the charge under consideration. As it is proper to ad- 
duce subsequent acts to show the intent with which a deed has been 
committed, we claim, as decisive evidence of the corrupt motives that 
governed respondent at the trial, that, without authority of law or 
usage, or the plainest dictates of natural justice to sustain him, he 
inserted in the biU of exceptions the testimony of Grimsley as having 
been given to, and considered by the jnty, when in truth it had been 
withdrawn. No fact has been more satisfactorily established at this 
trial than that. He that would seek by such shameful conduct to un- 
balance the scales of justice in another court ought not and cannot 
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be trusted in his own. He that would impose a false record on the 
Supreme Court, will, without remorse, sacrifice the noblest principles 
of the law for the accomplishment of such purposes as so depraved a 
being may in his pleasure originate. 

I have now, Mr. President, considered as many of the articles as it 
was my purpose at the beginning to do. If I have presented the facts 
fairly, andidrawn just conclusions therefrom, I am satisfied. I might 
have elaborated the argument more, but have not deemed it necessary. 
The case is one of great breadth, but not complex; the evidence, 
though voluminous, is clear, and without material discrepancy. With 
a proper appreciation of the duties of a Judge and the rights of attor- 
neys and parties of his court, no one can hesitate to visit upon respond- 
ent the award which the enormity of his conduct so justly deserves. I 
venture the opinion that the evidence discloses a more flagrant abuse of 
authority and duty, than was ever shown in any impeachment trial in. 
our beloved republic. The impeachments of Judges Pickering and 
Thomas were confined to a very limited number of acts of misbehavior. 
This, however, covers a period of eighteen months, and almost every 
character of official duty. He is found to have repeatedly used his au- 
thority to punish those he regarded as his personal enemies, and to 
screen those admitted to be friends. He has played a bolder part still ; 
he has used the same authority to protect his ofBoial acts from the scru- 
tiny of thegrandjury, and to prevent the most glaringly unjust ai^judi- 
cationa from an investigation by the appellate court. All these acts 
were, beyond dispute, governed by corrupt motives. In most of the 
charges, it is obvious from the acts themsdves; in others, such conclu- 
sion is readily drawn from the attending circumstances. He does not 
claim, nor could it be admitted from his reputation for learning in the 
law, that his behavior under investigation was the result of ignorance 
of his duty. If not founded in ignorance, his conduct is most repre- 
hensible, and he the proper subject of punishments If not so founded, 
it is due to those who have so long and so often suffered the severity of 
his tyranny, and to the honor and fidelity of the judiciary of our State, 
that one who has proven himself so grossly recreant to the sacred prin- 
ciples, moral and legal, of his position, should not only be removed, but 
disqualified from again holding office. Whatever, however, may be the 
action of this Senate, I trust it will be such as will meet the approval of 
the people of the State. 

The argument of Mr. Hardin having been concluded, on motion of 
Senatoh Jones the Court adjourned. 
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EVENING SESSION. 

Moh-DAi-, June, 20, 1859. 



The Court mot pursuant to adjournment. 
The managers and respondent attended. 



AR&ITMENT OF JUDGE JACKSON. 

JoDRB J*(^KsoN arose and addressed the Court as follows : 
Mr, pEtEsiDES'T ; In what I have to say further I shall not go over a 
part of the law I did the other day in presenting my oaae, I shsU bare- 
ly allude to certain parts of it. As I still entertain the views I then 
tooli, with rejiard to the constitution of the State of Missouri, and the 
constitution of the United States, in cases of this kind, and as to what 
is to govern in cases of impeachment in this Siate. I hold you cannot 
go outside of the laws and the constitution of the State of Missouri, 
There is hardly a provision made in that to meet any case which may 
arise there, however illegal, however unjust a Judge* may act. There 
is no method upon it by which he may be got rid o£ And in doing 
that, I hold, as I did then, there are two classes of impeachment. Now, 
there can be nothing more plain and distinct, and it is for the safety 
of the citizens of the State, that these provisions are made in the con- 
stitution. 1 could not help noticing a certain provision, and that was 
that a person shall not be deprived of hfe, hberty, and property, except 
by the judgment of his jjeers, or the law of the land. That a person 
cannot be preoeeded against by information for an indictable offense; 
and I simply allude to it again for a moment or two. During one of the 
discussions that was going on here a gentleman of the Senate said they 
had duties to perform as Senators to their consciences and to their 
country. That is the whole doctrine. How can you try a person ac- 
cording to the laws of the State of Missouri, if, when you are trying 
that person not as a citizen you have your Senatorial influence, and pro- 
ceed as Senators and not as citizens ? Now, the constitution provides 
that when a person has violated the laws of Missouri, he must be tried 
by his peers — that is, persons standing just precisely as he does. He is 
a citizen, having the same rights and privileges, and no others. Now, 
as Senators you have your opinions of the rules of the Senate, and the 
propriety of Senators, and how they should act. That upon a jury is a 
different matter. But the constitution says that no man shall l>e tried 
ior an offense by persons acting in any other capacity than that of a, 
common citizen. ^ 

I will direct the attention of the Senators to these provisions of the 
constitution of the State of Missouri The constitution provides that 
there are three distinct departments, which combined constitute the 
magistracy. No pei-son belonging to one department shall exercise pow- 
ers properly belonging to another. Now, gentlemen, in trying this case, 
what do you do ? You exercise the powers of the judiciary. Do you 
not take upon you to discharge and decide in this case? and in doing 
that you have to decide, whether decisions made by the Supreme Court 
were right or wrong. In order to convict me of these charges here, 
you must have a case before you which I had before me in the Circuit 
Court, and you have then to decide whether the decisions I made were 
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right or wrong. Now, gentlemen, is that your province as Senators ? 
Can you exercise that power and control over the judiciary ? Muat not 
they be separat* and distinct ? If a Judge of the Circuit Court commits 
an ottenae, he must be indicted and tried by a jury : and if convicted 
then It is tor a felony, and then it is not impeachable under the law' 
Ihe Legislature may turn a Judge out of oiBce, but in doing that they 
cannot examine into his guilt or innocence, but simply into the fact 
whether he has been convicted or not. The fact of his having been 
convicted being ascertained, it is sufficient for the Senate to dismiss 
bim from office,— it it is for a misdemeanor in office, and he be euiltv 
of any offense. 

The only misdemeanors a Judge can commit ilnder the constitution, 
or under the law, I have noticed. The constitution provides that he 
shall reside m the circuit ; he shall be thirty years of age and not over 
sizty-five, and shall take the oath to support the constitution. If a 
personundertakes to exercisethe duties of Judge, and does not reside 
in the circuit, it is not crime that renders him ineligible ; but if he re- 
sides outside the circuit, persons interested may petition the Legislature 
and state the fact, — that a Judge of such drcait does not reside in the 
circuit,— and they may Impeach. And what does the Senate do? Not 
to mqmre if that Judge is guilty of crime or not, but simply, has he 
done something which the constitution or the law forbids. And so too 
if a Judge practices law whOe he continues to hold office, — that is' im- 
peachable. It is, however, no crime. But ho cannot do the two 
together. If he has a partner practicing in his own court, that is no 
cnme, but it is what the law forbids the Judge to do. If he will persist 
in having a partner, he cannot hold an ofHce,' and he is dismissed 

The General Assembly can impeach, or exclude from office, persons 
convicted of bribery, peijury, and other infamous crimes. Page 67, ar- 
ticle third, sections fourteen and fifteen of the constitution says this ■ 
Before a person can be impeached for committing an offense, he must 
be indicted and convicted, and then all the Senate will do will be to in- 
quire into the fact of conviction. And there too is another provision of 
the constitution-" trial by jury shall forever be inviolate " — " no person 
shall be deprived of life, liberty, or property, but by the judgment of his 
peers and the law of the land ■'— " no person, for an indictable offiinse 
can be proceeded against by information," etc. 

Now as to the constitution of the United States, to which these prece- 
dents all refer, there is not the exception thora The provision is, that 
all trials shall be by jury, except in cases of impeachment. The con- 
stitution of Missouri does not make that exception in any case, for in no 
case whatever can a person be proceeded against except by indictment 
But that makes the difference, and that is where all these precedento 
which are read here toniay comes from, that the managers do not notice 
the distinction. 

The constitution of the United States also provides that persons may 
be indicted for treason, bribery, and high crimes and misdemeanors ■ 
but in the constitution of the State of Missouri, the Judges and other 
officers may be impeached for misdemeanors in office. There is aU the 
difference in the world. They can be impeached for felonies or any 
other oSenses. Under the constitution of the State of Missouri, it can- 
not be done. It is only for misdemeanor in office; and misdemeanor 
and malfeasance, though for the latter a person cannot be impeached. 
It must be for misdemeanor,— for doing something which the law pro- 
vides he must not do, and leaving undone something which the law 
provides he shall do And I hold that these distinctions are important 
I think where they do not involve crime, they involve official miscon- 
duct. Now. a Legislature cannot inquire into the misconduct of Judges, 
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If a Judge of the inferior courts decides wrong, if he eominits error if he 
makes mistakes, it must be rectified in the superior court, and not by 
the Legislature. Giving the Legislature this power over the judiciary is 
putting it completely under the control of the Legislature Why in 
making a decision, if this rule is to govern, if the course which the 
managers defend iij this manner, the Judge must make his decision of 
what he thinks will be the opinions of the majority of the Senate. If 
he makes a decision, though he may be honest in it, and conceives it to 
be the law, a bystander takes exceptions to it The attorney on one 
^ V? u°^^^ "'^ *"'* ^**^ ^° *"^" ^"*' ^ P°'"* '^ decided against him 
which he thinks is right ; he ascertains whethera majority of the Senate 
thinks the same way with him. If they do, they impeach the Judea, 
and bring him pubbcly before the Senate ; and if he has committed 
error, he is guilty of crime. 

Now, gentlemen, is that fair? Is that the law o( Missouri' If I 
thought it was, indeed I would not wish to hold a judgeship one sinele 
Eohtary day. No Judge would be safe ; his character would always be 
in the hands of the Legislature ; his conduct would always be subject to 
jnvestigation ; and for error, and misconduct, and mistakes, he would 
be held up before the world, and bis conduct treated as criminal 

Now, Mr. Hardin ar^es here, from beginning to end, that the Judge 
has no discretion. If, m conducting his court, be acta contrary to the 
law, he may be impeached. Who has to decide whether he acts contrary 
to the law ? If the courts ai-e not to decide, who is to decide accovdinc 
to law 7 Mr. Hardin a notion is, as expressed by himself, that it is the 
Legislature only. J,ow, Mr. Hardin says the constitution guards the 
liberties of the people. So it does, and in guarding the hberfies of the 
^A^°?\ It provided three separate and distinct parts of government. 
And Mr. liardm says, persons entrusted with power are apt to become 
oppressive. Is it any more dangerous in the hands of the Judiciary 
than in that of the Legislature? Are not members of the Legislature 
just as liable to be oppressive ? Are not they just as much so as the 
Judges of the courts ? But who, if Judges do wrong,— who are the 
persons to rectify them ? I ask him where, in the constitution or laws 
he finds that authority, that the Legislature may set in judgment upon 
the acts of the Judiciary. If the Representatives of the people, thev 
are elected only two years. If the Senators, they are elected for four 
years. The Judges are elected for six years. If either of these persons 
act oppressively, and not right, who are they responsible to ? Is it not 
to theu: constituents ? If a man violates the law which his coastituenta 
may not, can they have him indicted for it ? Is it any opportunity to 
get clear of him except when the next election comes around, not to 
vote for him ? If these officers do not discbarge their duties faithfully 
and honestly, the only way you can get clear of them is by the poll 
books. '^ 

It did oot, when the constitution was passed, and when thisjaw waa 
acknowledged, regulating impeachments,— it was not the case with 
Judges. They must hold it by life tenure ; they could hold it until 
sixty-five years of age. Jf they got a Judge, it was impossible 
if they were displeased with him, to get clear of him. Now people 
choose their own Judges, and if they choose to put up with a per^n 
who cannot be as courteous as some others, there is no injusticedone to 
any person or laws. It is their business. 

Now, the constitution, as Mr. Hardin says, of the State of Missouri 
was modeled after the constitution of the United States. That is not 
so. The constitution of the United States was made for one purpose 
and the constitution of the State of Missouri was made to govern the 
people in all their domestic relations and civil affairs. The constitution 
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of the United States is limited in its operation and for particular pur- 
poses. The constitution of the State of Missouri is to govern in all 
particulars. Now, in referriog to Judge Thomas, hecause as Mr. Har- 
din said, you will notice, gentlemen, in that case the cause of impeach- 
ment against Judge Thomas, was for violating a particular provision of 
that law. It is found now in the statute— the law about disposing of 
offices. It will be foundin volume I,page6l3: 

Every person hoHing or exercising any ofBeo of puljlio trust under tlio eon- 
Etitution or laws of this Stata, who Bhall for any reward or gratuity, or any val- 
uable consideration, paid or agreed to be paid, directly or iiidireetiy, grant, bar- 
gMQ, or seli such office, or ony deputation thereof, or grant the rigit or sutLori- 
ly to diachai'ge HJiy of tlie duties thereof to another, shall, on conviction, be 
punished by imprison ment in the penitentiary, not eseeeding five years, or by 
imprisonment in a county jail, not exceeding one ye«r, or by fine, not esceed- 
ing OQO iJiousand dollars, or by both such fine and imprison men t. 

Under this preceding section, in looting into that, you will find it 
waasaid,— Colhurn Thomas it is saidhad agreed te give Washington (or) 
the Gen eial-Adju taut four thousand dollars for the circuits The clerk- 
ships were filled by appointment. It was after the violation of that 
law he was accused. He was probably impeached for someof thefp.and 
may be found guilty, but was the punishment for the illegal otFeoso 
and illegal act? lifow, in the articles of impeachment, two thousand 
things may be omitted. They may be expressed, and they may find a 
perfon to say the Judge did it; but are they of such a nalure he may 
be dismissed from ofBce for having done ao 7 For a violation of that 
law, — in turning back the law at that time was nearly the same as it is 
now, — for violating a law in that particular, in helping to sell or make 
a bargain about selling the office, and buy it as the Judge did, and mak- 
ing his son fill it.— that was an express violation of the statulft 

In another cause decided for allowing illegal testimony to be intro- 
duced in a causa If a Judge b influenced, and pemiits iJlopal testi- 
mony to go before a jury, that is not impeachable ; but if he did it for 
the express purpose, and with an understanding that it was to acquit or 
convict a person, for that he would ba impeaflliable. It is cotTUption, 
and not for errors and mistakes. 

Now, gentlemen, 1 propose to go through these articles and examine 
the principal testimony as applied to them ; and in doing ac, I shall not 
violate the chronological order in which the testimony was given in, but 
take each witness's testimony and apply it to each article, as I am going 
along. There are two, three, or four witnesses whose testimony is of 
much importance, as connected with these articles. Now, the first ar- 
ticle of impeachment, — it is upon a mandamus case: 

That the said Albert Jackson, desiring to harraas and oppress Ihs said Jonas 
Eflber, did, at the Circnil Court aforesaid, whereat he, the Esid Albert Jackson, 
presided as Judge, as aforesaid, cause an attachment to isbho agoinst him. the said 
Eaker, as for a criminal oontcmpt, because said Bnker did not mffie return to a 
writ of moHdamna, which writ had never been delivered to Eaid Eaker, but of 
B-hioh a copy bad been delivered to said Eaker, 

Now in order to examine into this and establish this, what course has 
been pureued 7 Now I hold in no court could the records he departed 
from, and the official acts of any Judge must be known from the act, 
and nothing else. If you introduce oral testimony to establish a record, 
what use is any copying records, if no record is made up 7 If thi.s is not 
to be ft proof of the action of a Judge, what use are they 7 If a by- 
stander is to be called in to establish records, of what use rre the 
records ? And what protection has a Judge for his acts and doings, if a 
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bystander or any person who may be int«rf 8t«d may be called in to con- 
tradict tliat record ? Now the kw is here plain, even if there had been 
no deeision upon it It is so plain in that matter, 1 do not think it 
could be misunderstood. I will read iJrst from a part of the decision in 
the case of Medlin vs. Platte county, where it was attempted to offer 
the verbal testimony of a put«on. But hear what was done in court! I 
will only read that part of it. It is the 8tb volume, at the commence- 
ment of the case, page 235 ; I read on page 238 : 

With regard to flia instructions charged to have been erroneoualy given, by- 
the Circuit Court, it may be observed, that, like other bodiea corporate, and aJsa. 
like poFBons, it will bo presumed to accept whatever in for its interest to Feoeive,. 
until it in aome way signifias Its dissent ; but it will bo preBumed to psrt with, 
none of its rights till it has expressed its will on its records : the cvidenee tbea. 
offered, i. e., the testimoa^ of one of the Judges, to prove that the several mem- 
bere of that courl^ while in aesaion, assented to the erasure of Johnsoa'e name, 
&c., was iuBclinissible. The Judges of the Couaty Court could eipresa their as- 
sent to such an act on their record only ; and it will then only he in season far 
this court to decide whether auoh an entry of asaeiit can be made nwiejiTO tune,. 
when such an entry shall have been made by the County Conrt, hut noauch 
entry boing aow made, this court must proceed as if it had never baardjuiything 
of the asseiit of the Judges in open court. 

There,oneof the Judges offered to swear such a thiaewas doaein 
court, and the Supreme Court decided if it was not upon (Ee record, the 
word ef the Judge itself was not sufficient Here it is bfought in,— -just 
a bj-stander, — to contradict tha record of what a. court of record does. 
His-opinion only of deeds of Liw it is judging by. The proctedings 
caeaot be established by oral testimony. I refer also to tbe 12th vA, 
Mo. Reports, ca.?o of Milan, administrator, vs. Pemberton, p. 598 : 

Fiom fhe testimouj m ihi-i oaie, it is apparent that the plaintiff relied upon 
Ahiit nasdotie in hno under the last cited clause of the stati'.te. He proveil. 
Vfore thpi- ir' thit he had oiiered this clHim for allowance in the County 
Cmrt-t III I I I I 41 and that the defemlant waived the BOtiee in open 
' ' > 1 ii not Buffidiently proved and was wJtIidrRwn. There 

1 I pioef by parol; there was no- trace of any auch pro- 

1 the County Court. The testimony waa offered before 
1 1 I i\ as no jury, it was right and proper tor the court tO' 

li - I - I 11 I. lufore iteonld determine u^n its legality. The effect 

ofthi u ti j[ nv, itsndmissibihty its competency ^ worn brought before the court 
by the plaintiff a m,tniction We have no doubt that Buoh evidence was im- 

EDpar, it was entirelv luadmiesible. So case has been found, where a party 
«■* been J (.miittel to pro\e before one court of record- what hedidi-what pro- 
ici din^s were bad and done before another oourt of record in a judicial investi- 
gation In im re parol testimonv The acts, doings,, judgments, and proceedings 
i>i 111 rf i-pcord is known by the records of theae courts, auch proceedingp 
in„i o I 1 lio amended , may be altered to suit the true state of Giels ; but Uiere 
1= ilwa\ nailing to alt.pr or amend by. Hsre there is an ol.tcrapt not to alter 
or amend, but to make out a, now subject matter altogether, and taal^loo by Oie 
tefctim&iiy of witne^sei It la admitted that thera is no (raee of anv snoh pro- 
tcdins a= till one hrre proved by witnesfias upon the records of the County 

1 refer ako to volume 7, page COf), and to volume 4, page 228. 

These decisions all go to show that the record of the dftings and pro- 
ceedings of a court of record must be eatabiiahed by the record iteelf, 
and oral testimony cannot bo introduced to establish what was done in 
court Now in these articles of impeachment, it is the testimony of per- 
sons who stood by and saiv what was done, and were present when the 
record was being made up. Kow the I'csult of what is done, the result 
of proceedings in coL;rt, the motions, all motions and decisions, all that 
are made, goes upon the record ; and the action of the Judge must he 
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pi-oved by the record. If hia official acta are to be inquired into, either 
to sustain a seat, or for any purpose, — for an indictmeat, — it must be 
proved by that record ; and if it is there, he cannot dispute it^ Now, ia 
this mandaTOus case, the record is here, and shows all that was done by 
the court in that case. There was, during the progress of that matter, 
an attachment issued ; and, before it was served, and directly after.wei-E! 
proceedings that have nothing to do with this. It does nut govern the 
conduct of the court, for all lie did officially was upon the record. A 
mandanius had been applied for, and had been issued, sometime before 
the setting of the Circuit Court It was made returnable to the first day 
of that term. In the case there called, there had been no return made 
bv the person upon whom it was served. Now what was the course to 
pursue in that case ? What could the Judge of the Circuit Court do ? 
All that he could do about the matter was— all that he could see was — 
that he issued a writ, and there was no return to it to him. Was he to 
look to the bystanders 7 Ho had no more right to look to the Sheriff 
than any body else ; the information could come from no person but the 
person through whom it was served- If it had never been served at all, 
what could the Circuit Court do ? All it could do would be this : know- 
ing the writ had issued, the next step would be, to bring m the person 
to show cause why it had not been returned to him. And was the Circuit 
■Court to compel him ? Must the Judge, after issuing the writ himself, 
go about personally and see whether it was served or not, and see whether 
the person had a good excuse for not answering it 7 Everytbmg, I take 
it must be done regularly and in order ; and if a writ was issued, and if 
■the Sheriff had served it, or had served it by any other person. This 
could be delivered by any person ; it did not require an officer to do it; 
he had nothing to do with returning it to the court ; it is not that l^ind 
■of writ. It is like a writ of habeas corpus. If there is no return to it m 
4wenty--four boni-s, the Judge must issue an attachment upon the person 
upon whom it was served. There was nothing improper in this case. 

But it seems Mr. Baker, judging from what he says, thought there 
was going to be a difficulty. He employs attorneys to keep from 
answiring. All he had to do was to tell it to the court, and not to by- 
slanders. How could he do it in court, except by making a return I 
And you cannot help from gathering from the testimony of the wit- 
nesses so far, it was not my intention to oppress and harrass hun. I 
intimated to' him before the attachment, you must make that excuse in 
court in the proper manner. That thus being served by copy it is not 
■necessary for him to answer. Then if that return is good, there would 
fee an end to it The question was, how would he meet that m court? 
That is all about it. - , .. i 

The law provides that a Judge of our court may enforce by attach- 
ment any writ or process sued out of the same court. It was not for 
the court to step aside, and go and ask Mr. Eaker, has this been 
sOTved upon you T and if he tells you " no," that would Ijg a personal 
matter —it would have nothing to do with the court It must go to the 
«ars of the crowd, and not to the ears of the Judge, and that was the 
difficulty in this matter. 

But in this case the charge is that I caused attachment to issue lor a 
criminal contempt. " Of which a copy only had been delivered to said 
Eaker" Now how was all this known? not how was the Judge to 
know,' but how was the court to know that except by return in court 7 

But I read on : 

—■Well knowing that snl'l writ had neTCr baen legally serred upon hLm, the said 
^'l"o'J^lS'inT^o°pLmiro°un"el t« °^d sZr W%^i^k"nhi. behalf, when 
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thflj proposed to show to the court tbiit eaid writ of manda,nma had ntver boon 
property delivered to, or aerred npon him. 

Third la peremptorily, and io an opproaaive, angrr, and insulting manner, or- 
dermg tho counsel of said Eakor, to wit, Solomon Q. Kitchen and William G. 
i'helflQ, Io ,hul their moullu and ,ii down, when they, in behalf of their Bald client, 
attempted to suggest an iasaffleienoy in the Beryioe of said writ of mandamne. 

Fo»rih. In depriving said Jonaa Bnker of the benefit of counsel, and of the 
privi ege of speaking through such counsel in his own defense, as he had a law- 
fnl right to. 

Now, I would like to know how Mr. Eaksr could ha^e had counsel 
when he had no caae in court. If it was not served upon him, he was 
not there. How could he have counsel in court ? Yet it is really, I 
suppose, that case was confined to certain lawyers in the Fifteenth 
Judicial Circuit. This idea of being a friend to the court and claiming 
it as a right Now, it seems from the learned Mr. Hardin, that it is a 
right, I never heard it contended for as a right, except fi-om thes« two 
gentlemen in tlie management of the case. An attorney may simply 
suggest a fact to the court. But the fact didn't exist. For instance, if 
a Judge be about to render a judgment, by additional punishment, a 
summons on a note, and the summons was returned into court, and the 
petition had been filed, and the summons issued and returned, and it 
turned out the return, the notice hadn't been served in time, and the 
attorney supposes so; and here is the person,— he makes no defense, 
and does not appear; the Judge says there must be a.judgment given 
against him. He may not like to say the return was not served in time; 
a bystander says I do not appear, but simply suggest there is no service. 
Now, that is acting as amiew, curtie,— as Mr. Knott's learned friend calls 
it, ameecus aireea. Now, who contended that it gave a lawyer a right as 
an attorney to do that? Not only is it a friend of the court, but it is 
the " next friend,"— such as infants have appointed to defend them I 
think the Legislature should provide that particular officer, and let the 
people say who they want to act as next friend to tlie Judge ; and not 
let any person claim as a right to appear and advocate a cause as though 
they were another court. Now, Mr. Hardin I take to appear as the 
next friend — the friend — of the court There could he no appearance, 
except such an appearance through which there could be a judgment 
rendered. And whoever heard of such a thing as a judgment being 
rendered upon a friend of the court ? This is what these men con- 
tended for, and I intended to instruct them Mr. Kitchen calls it 
" squabble." I tried several times to ascertain if they had been em- 
ployed to attend. I told them that it could not he that they were 
friends and counsel; and they said they were the next friends of the 
court. Mr. Phelan says he was surprised that he had no right to ap- 
pear as next friend of the court. And when he went into court an<J 
appealed, he found out he was not allowed to appear as newt friend, 
and then, after repeatedly urging me about it, when I told them I did 
not want their friendship, they come up here and reproach me because 
they were not allowed to act in this unhe.ird of way. Mr. Phelan says, 
" when spoken to by .Judge Baker, I told him there wa? no service, and 
he re(|uested me to attend to the matter in court" Now, what busi- 
ness had he (Eaker) in court if he was not served ? Mr. Phelan further 
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Now he says that was the only way he got out of it. not ranrely to 
make a suggestion, but actually to appear for the defendant, and that is 
the way. That waa his opinion; that was the only way he could get 
out, and when Mr. Kitchen told him he P^uldn't do it, he was taken by 
surprise. And he supposed whenever he was a mind to he could appear 
and instruct the court, and if the court didn't go according to his in- 
stvuetiona, he could have it impeached for it. I supposed Mr. Eaker 
ought to make return to the court aiid not to the bystanders — and he 
thought not, — so he concluded ho would get these lawyers. Mr. Kitchen 
talks aboutagreat deal of "jabbering." It may be so on his part; I 
had nothing to do with it. 1 told him I would bear no more of it, and 
got tired of it, and issued on attachment ; and when Mr. Eaker came in 
he was not put in custody. He then concluded he would do wliat I in- 
timated ought to be done. And Le said he wanted to write it, thattliis 
was served by a copy, and did not make any further answer. I thought 
so, and when it eame to the court, I acted upon it. When it only came 
to me as an individual, I had nothing to do with it. But as to my acta 
aa a court, when it came in that way, I was satisfied and thought it was 
a proper course. And what does Mr. Eaker say of it 7 Pid be find 
fault with it? He said here upon the stand, there waa nothing un- 
friendly, and he had no hard feelings — and I think something about 
not speaking to me iast spring. It was not that Judge Eaker thought 
himself oppressed, but some other pei-son told Judge Eakor he was op- 
pressed and badly treated, and he came to think he was ; and then 
comes up here and tells the Legislature it was him that was aggiieved. 
And there was no difBculty in the court ; but some peraons who wanted 
to act 83 Judge themselves coma and tell him they were oppressed, and 
annoyed, and tyrannised over, and therefore it was a case of impeach- 
But there is something behind all this, gentlemen, that might be 
shown. I may mention it here, that you certainly would not make up 
your opinion in this case on illegal testimony ; you would require legal 
testimony in every part and stage of the proceedings ; you would re- 
quire legal testimony to show I was Judge of the Fifteenth Judical Cir- 
cuit Court; you would require testimony to show that the counties in 
this case were part of that circuit. Do you know Stoddard county is in 
the Fifteenth Judicial Circuit ? Where has the law been read showing 
it was ever in that oironit ? I am charged with doing acta in the Fif- 
teenth Judicial Circuit, Han there been any evidence brought to show 
that either of these counties composes part of the Fifteenth Judicial 
Circuit? Though you were trying a common criminal; for a crime 
charged to have been done within the limits of a certain county, would 
it not have to be proved that it was done in that county 7 Now, there 
has never bpen a solitary person that has had a case in court there, that 
has been a Clerk, or SheriiF, or person who has served upon a jury, who 
comes forward and finds fault with my acts. It has alt been by some 
person or other through their attorneys. And now, gentlemen, would 
you not require there should be some proof that they were attorneys? 
Has there the least proof of that ever been introduced? What does 
Mr. Phelan say about it ? When he found there was a question about 
it, and he was intimating he thought there was such proof and it could 
not be produced, he ti-eated it as though it was a matter he did not pay 
attention to,— haung hirj name enrolled aud faking the oath, or any- 
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a attorney or oounsollor at law, in 

_, .^.^..= „„ u,j „.,cu nui^e male, and obtaiD a Uoensa from. 

the Supreme Court or Circuit Court, or some one of the Judges thfireof in va- 

Seotiok 3. Every appliant for license to practice law, shall prod^ee satisfac- 
tory teatiroomals of good character, and uoderiro a atriet examination aa to his 
qualifioatioDS, bj one of the Judges. * 

8BCTI03 3. Every pei'son obtaining a license, shall take an oath or affirmation 
to support the conatitution of the United StiiEea, and of this State, and faithfully 
to demean himself in bia practice, to the best of hia knowledge and ability. A 
certificaie of eueh oath shall be endorsed on the license ' 

■of^Ceoart ■ ^"^^ ^'^'^ ^''°" ^^^ " "'"" "'' ''*'°™*'J'*' ^^^■'^ «''« " ^^ » reeofd 

Section 6. If amy person shalt practice law in a.ny court of record, without 
neiDg licensed, eworn, and enrolled, he shall be deemed quilty of a contcmut of 
■eomrt, and punished as in other caaea of contempt. 

Xow in all these cases where they represent themselves aa attorneys, 
they_ were liable to be fined for contempt of court. And Mr Phelan 
admits the fact. Now, I take it., you can hardly convict a person of 
these senous charges unless they are properly made out. But I ears 
nothing about these assertions. It is the main facta themeelvea, these 
articles here that ai-e alleged, these aceuaations you are about to make 
against me— I deny they exist Those that do exist— those facts that do 
exist— I admit, and every act I did do, gentlemen— every act of my oESce 
—1 still stand hy. W herever it is alleged here that these acts were done, 
and It IS proved that they were done, I say I admit them. Wherever I 
told these men they were out of order, and told them to take their seals 
I would do It again, under similar circumstances. It was my dntv to 

keep order in <\oi7rt- nnri wTifm thav ■■*><] a ^t.....,!,. *^ . ti_ .i z....^. .-. 

and to tell n 



keep order in court ; and when thoy undertook to usurp that authority 
and to tell me I was out of order, I did try to make them conduct them- 
selves in a proper manner. I think I did my duty. Ishoulddosoacain, 
under similar circumstances. 

In all the decisions I made, take the record— take the records of mv 
court—go hack to the first case I ever tried; then take all, up to the 
last, every one that is upon record, and as I did, so I will do again, under 
similai- circumstances. I acted at the time 1 entered these judgments,— 
at the time I made these decisions,— at the time J enacted 'these rules,— 
I did It with the best lights I had before me. I have seen no reason fo 
change them. If oppressive,— if any man had to suffer an JnSury- it 
IS not my fault, but the lauH of the law. I simply carried out the law 
as I conceived it to be. If I committed errors, take it to the Supreme 
<:.ourt, and have those errors removed, and do not hold me up os a crim- 
inal. And if I did these things, they may be right, just, legaV- If I did 
]l iTorn^uaholy purposes.— if I did it through a corrupt motive,— if I did 
it for the objects of gratifying a malicious disposition, then turn me out 
But let, I say, that iact be proved. If the facts that exist pi-ove my cor- 
rupt motives ; and if you find it exists, then turn me out to wander and 
show I am not worthy to hold the office of Judge, and I won't complain ■ 
but not because you find tlie testimony of witnesses— and these witnesses 
who are they ? Witnesses who stand up here and acknowledge them- 
selves bitter enemies 1 Here is Mr, Tyrell. who testifies— what does ha 
tell you? In words, that his testimony is false! He told you that up 
to within a few months, he thought highly of me ; and when, as he says, 
he was dissatisfied with me, he admits and confesses he had thought I 
got no justice from that committee. But since then, he says he thought 
they weie doing riglil, but situply because he is questioned "about it. He 
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said I had accused bim. of swearing falsely, not because I had acted 
wrong as Judge, but he says because I had accused him wrongfully. 
Thea it was, he says, he comes up here and tells this tale. I hadn't done 
anything wrong up to that time ! He comes in now and testifies I have 
been guilty of these charges. 

Now as to the mandamus obbb, gentlemen, there is the testimony of 
Mr. Eakev, the testimony of Mr. Tyrell, and the testimony of Kitchen, 
Phelan, and Bedford. They all testify, except Messrs. Tyrell and Bed- 
ford. They didn't say much about it. It is mostly hearsay with them ; 
but it simply amounts to the same thing. Thefaetsaregotout. There 
is no proof, — there is nothing oppressive, nothing ! The Judge of the 
court comes up and tells you, up to this last spring there was no unkind 
words thought of, or unfriendliness between us. He has been told he 
was oppressed, not because he thought so, but because he has been told 
sa With regard to the mandamus being issued, aU these three trials 
have been had, and the counsel all fail to show anything oppressive or 
wrong in issuing the attachment Then all present could not acquit 
the attorneys of anything of that kind towards the court. 

The next article is in these words : 

Abtiolk II. That said Albert Jaekeon, Judge as aforesaid, regardless of the 
eacred obligation resting upon him to administer justice faithfully, impartiallv, 
and without respect to persons, was, at a. Circuit Court begun anil held at the 
town of Bloorafield, in the county of Stoddard, on the third Monday in Novem- 
ber, A. D, 1858, whereat he, the said Albert JaokBon, presided as Judge, willftilly 
and maliciously guilty of the groasest partialiiif and injustice, to wit : 

First. During the Circuit Court atbresaid, whereat said Albert Jackson presided 
as aforesaid, there was pending; before said court the canne of Matthew H. Moore 
va. James Walker, and the said Albert Jaakson, oorruptly, partially, and to the 
utter degradation of the Boleron and important functions of hia said oiflee, 
secretly advised the said James Wa,lker, defendant in said cause, not to compro- 
mise the same; that the Held notea by which the property in dispute between 
hini and the aaid Moore could be identified, were lost, and that said Walker 
would be Buecessful in said cause, if he would refuse to compromise the same ; 
and. that, in consequence of the prejudice of the said Albert Jackson, the said 
Moore was compelled to have the venue in said cause changed. 



Me and Mr. Moore was disputing about some property. He was claiming my 
lots in Bloomfield. I thought he Sad no right to them ; and that was Uie mat- 
tar that the suit was to he about. Me and Mr. Jaeksou talked about it. He 
asked me how had we come out with oar difficulty, if we had fixed it up, or 
something like that. I told him me hadn't fixed it up, and I didn't kuow as we 
would. Then he told me it didn't matter; that the field-notes of Bloomfield 
had got lost, and, says he, they eau't hurt you anyhow. I told him that I 
thought not, and he said, that's my opinion about it. That was about all there 

He says they were about to compromise before the suit was brought, 
and that I told him I thought he could get it. Well, now, that is the 
substance of the conversation. There is no matter in it. Jfe evidently 
thinks the conversation was before he was sued, I presume the conver- 
sation was after the suit, whether it is in proof or not I will state a. 
fact: 1 never knew about tlie suit until Moore got up and said he in- 
tended to apply for a change of venue. Day after that I happened to 
meet Walker, and had this conversation. And there was another mat- 
ter. I was interested about changing the lines. Had I not told it, it 
would have been ground for impeachment; but because I did tell it, I 
have been impeached for doing so. And if I had gone on and tried 
the cause, it would have been in such a wny, — it would have affected 
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my own rights — that would have been impeachahle. " You say it was 
last week." Mr. Moore says it was last week. He went away ahout 
Thursday. He left a petition to be presented; consequently it was the 
intention to take the change of venue, and probably the notice was 
given a day or two, or three days, before it waa noticed. The first I 
knew about the suit was from the notice of the change of venua And 
he, Moore, said he would have taken the suit away anyhow, it was no 
consequence. Now what is there corrupt in all that? It was a matter 
of general conversation, and I think I remarked to him that the field 
notes of the town could not be found, and they could not establish their 
lines; and that was all about it. If that is an impeachable matter, I 
cannot help it. I do not think I did wrong. I never thought about it 
until I found it brought up here against me. If you think I was acting 
corruptly in that matter— that I did it for the purpose of betraying Mr. 
Moore— it is right for you to take it into consideration ; but I think the 
motives should be proved— inpartioular the efl'ect of the act, and wheth- 
er it was from a bad motive I did it^ 
The third article charges ; 

Aktiolk in. That, aetuated by a spirit of srbitrary deflpotjam and wanton in- 
juatice, totally repugn ant to the sacred duties pertaining to his office, and highly 
dangerous to the rights of the citizens of the State, Qie said Albert Jankaon, 
Judge of thfi Fifteenth Judicial Circuit, at a Circuit Court begun and held with- 
in sad for the eounty of Wayne, in the State of Missouri, at the town of Green- 
ville, in said county, on the last Monday in aeptember, A. D. 1858, whereat said 
Albert Jaokaon, by virtue of hia office aforesaid, presided as Judge, was guilty of 
willful and raalieious oppression, misconduct, and abuse of authority in his offi- 
cial capacity : 

First. Daring the Circuit Court aforesaid, at the time and place aforesaid, 

David M, Pox, one of counsel for plaintiff, in the cause of Lirabargerc* 

Powers, then and there pending before said court, preaented a petition to 

said Albert Jackson, then and there preaiding as Juijge of aaid court aforeaaid, 
to ohanga the venue of aaid causa to some other court, because of the prejudice 
of the Judge, and informed him, the said Albert Jaokeon, that both parties ajid 
their counael had agreed that aaid cause might be sent to either the county of 
Madison or the county of Iron, as either of said counties would be convenient, 
and ensy of aecees ; but the said Albert Jaoteon, Judge as aforesaid i tterly un 
mindful of the rights of the parties and counsel in said cause, and totally dure 
gerdiug the provisions of the statute in such cases made and provided, and 
willfully and maliciously intending to harrass and oppress the parties afore- 
said, and their counsel, awarded a change of venue in said cause to Mississippi 
county, well knowing said county to be remote, difficult of access, and inconve- 
nient to all the parties, counsel, and witnesara in said canae. 

Second. When counsel engaged in said cause, to wit, David M. FoxandPhUip 
Pipkin, attempted then and there l« prevail upon him, the said Albert Js^kson, 
to change the venua to some other county more convenient to all parties, and 
informed hun that by sending said canae to Mississippi countv he would deprive 
them of the privilege of attending to their client's cause, as they had been em- 
ployed to do, he, the said Jackson, replied to each of them in an ot^ressive, 
insolent and insulting manner, highly shameful, and derogatoi-y to the dignity 
of the important position he oecupiod as Judge, as aforesaid. 

Now, merely for awarding that case to Mississippi county, am I guilty 
of these outiiiges agiunst parties, and this tyranny 7 Now, gentlemen, 
what are the facts in the case in proof of these charges ? The simple 
fact is, as Mr. Bedford's testimony shows, that Mr. Fox presented a peti- 
tion for a change of venue, without saying one word to me where he 
wanted it; and I am bound to say I could not notice what he said to 
me. I will reverse the argument. Suppose Mr. Fox had told me hs 
wanted to send it to Madison, or Iron, and I had done so, it would have 
been tyrannoiis, and they would have charged me with partiality. Mr. 
Fos applied for a cliangc of venue, and wanted me to send it to a cer- 
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tain county, and had I done so, that same thing would have been a. 
pretty good casa for impeachment. It would have shown I had done 
what was not to the interest of the parties, if he had presented a peti- 
tion. After I ha<l ordered the change, they come here and complain 
about it What does Mr. Hardin say? He vcajls the statute and he 
tells you the statute says he sliall send it to some county as convenient 
as may be to the opposite party. I want to know if Mr. Hardin was in 
earnest about that? Suppose that party lived in the north-west county 
of this State, — suppose tne defendant, Limbarger, the opposite party, 
had lived ia the north-west corner of this State, — could you have sent 
it up there to where he was ? and would not that have been an out- 
rage ? _ A Judge is made a judge of that matter. Hemust exercise his 
discretion, Heought to be honest in it, — ^in exei-eising that discretion. 
But in doing this thing,— in sending it to Miasisspipi county, — why, after 
I have done it, Mr. Tyrell comes up here, and shows his spite against 
me. In his testimony he tells you he was present when this was done. 
He says Mr. Pipkin and Mr. Fox were the attorneys, and they wanted 
to go to another county; and when Mr. Fox and Mr. Bedford come, 
they say Mr. Fox and Mr. Pipkin were attorneys on the same side, 
showing Mr. Tyrell did not know anything about it. He ought to have 
said nothing about it, if he did not know the facts. He sliould have 
said nothing about it. He sees those two attorneys, — one on one side, 
and thfi other on the other side, — recommending me to send the case 
up to these counties. In this convei-sation there is not a word said 
about the party. Now, I hold the Judge is not to be governed by an 
attorney. An attorney will take a change of venue to suit his con- 



As to Mr. Fox and Mr. Pipkin, one lives in Iron county, and the 
other in Madison county ; the others did not attend courts in either of 
the other counties. For me to be sending it there would have been to 
send it away from Limbarger's attorneys. Mr. Fox and Pipkin may 
think BO. And what does Mr. Limbarger say ? Mr. Bedford tells yoa 
he was attorney for Limbarger, and he says that he thinks it was re- 
commended to me that either of these counties would do, and he was 
waa willing I should send it to either. You will notice, gentlemen, 
there was not a word said ; I made no reply until after tho order was 
made. I consider that after the Judge has made an order, it must 
stand there, unless there has been some mistake. Otherwise it must 
not be changed during that t-erm of the court It must be shown to be 
a_ mistake in making out the testimony; becHuse, I hold, when a de- 
cision is once maile, it should stand. Because if you cannot change it 
within five months aftenvarda you cannot change it within five days. 
Mr. Bedford says he agreed, and when it come out after examining two 
other persons, Mr. Limbarger and Fox did not find fault Mr. Limbar- 
ger says he started home after the case had been continued, when some 
■one told him there was going tp be a change of venue, ^e went back 
to the couit house, and saw Pipkin writing a notice, and Mr. Fox wri- 
ting a petition, and he set down by Bedford and told him " they are 
going to take a change of venue in this case." "No," said Bedford, 
"that is not the case." I see he objected to going to Frederick town, 
Madison county. He shows that remarkable paper. Fox in a minute 
or two threw his paper on the Clerk's desk. He handed it to me, and 
I ordered it to be sent to Mississippi county. Not a word was said to 
m«. Then Mr. Pox got up and said it didn't suit him to go over there. 
The Clerk was sworn here. He said next day Mr. Fox said again he 
had rather the case would be left in Wayne, than be sent to Mississippi 
county, and this is what it is. After Mr. Fox had been urging it some 
little I told him, Enys T, "Mr. Fox, if you would not take it .is a personal 
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luattor, and say it was to mortify yoii, I would fine yow." It was no in- 
terest to me to make that change. After it was made, I told him I 
p-ould fine faim for contempt, for importuning me on the subject. Now 
is there anything oppressive in all that ? In sending it to Mississippi 
county ? It was a little further than sending it to Iron, but there was 
only one county to go through in either case, and it was more oonveni- 
ent to the attorneys on the other side — more convenient for Bedford to 
go to Mississippi, because he never attends the Circuit Courts of Iron 
and Madison. The proof is before you that it was impossible to try it 
in Madison, because the Phillips case took up the time of the court, and 
if iho suit had been sent to Bollinger, it wold have been three years be- 
fore they would have reaobed the case. Now, was not I taking proper 
notice of the convenience of all parties when I sent it to Mississippi 
county ? Now, T think I exercised a most judicious care in the 
matter. 

Now, Jet UH look at this matter about oppression to attorneys, and see 
what it is. Bedford thought the facts that make it so did not esist I 
merely exercised what I conceived to be a proper care in the matter, 
and acted accordingly. 1 do not think there is anything like corrup- 
tion ; but taking all the circumstances together, I think I find I fixed 
the most convenient place under the circumstances, that it could have 
been sent to. Sow, where is the proof in the matter of the chai'ge for 
officicia! misdemeanor ? 

In regard to these other three cases of change of venue to Pemiscot 
county, the testimony is by these same persons that testified before. 
Here IS Mr. Moora He testified they went together up to Cape Girar- 
deau and Bollinger counties, eighty or a hundred miles. This other 
county was the most convenient county, for the attorneys had rather it 
would go up there. The witnesses had rather it would go to Pemiscot 
as Pheian, Bedfoi-d, and Moore testified. Now, what was the testimony 
of all the persons residing there? Marsh, dark, and Horner, practicing 
attorneys, on one aide, say they could cross there all the time. If it is 
up, they could go in boats ; if it is down, they go on horseback ; it re- 
quires no steamboat at alL Now, with regard to what took place, see 
how these men swore here about it. What takes place at the time of 
the order for a change of venue ? See how they say it was presented to 
me,_ Because they wanted it to go up to Bollinger county, and because 
I did not Bend it up there, this is oppression and misconduct I Mr. 
Horner eays he was present, repreaentmg the plaintiff in that case, and 
when the petition was presented, ho says that though one party was 
willing for it to go to Gape Girameau or Bollinger, he wanted it sent to 
New Madrid county. That is one of the next above Pemiscot, and still 
across the swamp. Ha wanted it to go there. He says, as they could 
not agree, then I told them I would send it to Pemiscot, and that was 
the county he said he really wanted it to go to. He did not mention it, 
because after the others mentioned one, and I did not send if to that 
one, he mentioned another county as near as he could. But this is the 
place he wanted it to go. He says the parties and witnesses live across 
m Tennessee, and in Dunklin and Pemiscot, It was much more con- 
venient than to attend those counties above. Where, then, is this cor- 
ruption 7 Wliei-e is any ground of complaint in granting these changes 
of venue? Is there anything more than exercising a sound discretion 
upon my part ? I do not think there is any bad motive shown. I did - 
it for no end but to discharge what I conceived to be my duty. That 
will apply to a similar case— thin Point Pleasant and, Dunklin County 
Plank Road ; and the Dunklin County Plank Boad against Murphy was 
sent to the same county. It is proved the parties live in Madison, Dunk- 
lin, and Pemi'-cot counties, (iscept the p.irties interested, and they live 
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in Tennessee, and this county is between their residence and the other 
parties. Where is misconduct in all that ? Now, Mr. Murphy was a 
member of the Legislature, and from that county. They did not notice 
him last winter, when they had him here as a witness. Mr. Murphy 
would not so testify, and they knew it. But those outside persona, who 
have no interest in the case, come up and say they have been oppressed 
and mistreated, because they were attorneys, and not a single one of 
them has shown but wliat he, being an attorney, was guilty of contempt 
of court. They have not shown they were licensed, nor taken the oath ; 
and if they do not show that, they are guilty of contempt of court in 
getting up to speak. They may call themselves attorneys, but the law 
don't; and if I do not take that advantage, or if they are proceeding 
against me criminally, let tbem pursue the law, and let me be convicted 
by legal, competent, and fair testimony. In the third article is the case 
of Limbarger vs. Powers, in Wayne county ; and then article four is a 
case from Pemiscot county. They are all on the same footing, and all 
alike, and what is proper in one is proper in another. I'll read the sixth 
article : 

Abticlb VI. That at a. Circuit Court begun and held at the town of Poplar 
Blnff, within and for the county of Bntler, on the firat Monday in May, A. D. 
1868, whereat aaid Albert Jackson presided as Judge, the aaid Albert JBCksan 
was willfully guilty of gross and m^ioioua oppression, misoondupt, and abuse of 
official authority, not only unbecoming his high position as Judge, but dis- 
gratieful to his chBra/ttcr s.s a man, to wit : 

First. During the sitting of the Cironit Court aforesaid, whereat said Jackson 
presided as Judge a^ aforesaid, one William G. Phelan, a regularly licensed law- 
yer, practicing m said court, arose to address a jury that had been empanneled 
and sworn to try an issue joined in a cause then and there pending, to wit, the 
cause of Gibson vt. Dunn, in which said Phelan had been employed and was act- 
ing as counsel ; whereupon said Albert Jackson, maliciously mtendiug to oppress 
■aid Phelan, and to injure his reputation as a citiaeH, and diminish his success 
as a lawyer, in an angry, oppressive, insolent, and insulting manner, ordered 
bim to Bit down, and tfien and there publicly, and in an insulting and contempt- 
er, accused said Phelan of having been guilty of a disgraceful and 
it, to wit, tamperina with tiK grand jury, and that said Phelan W— ■- 
1 contempt of c 



is mouth and ait dow 



fb.' 



mport,) and refused to permit said Phelan to say anything b' 

iplanation, palliation, or in any manner to vindicate himself againi 
ceful, criminal oharee, thus publicly alleged against him by said Judj 



the disgraceful, criminal charge, thus publicly alleged against him by 

Now then, gentlemen, we will look at the testimony of Mr. Phelan 
in that matter : 

A. I noticed nothing unusual in the trial of this cause— nothing that had any 
particular connection with it. The trial of the cause was commenced in the 
forenoon, and I cannot fell the esact stage of the case when the court took a re- 
cess for dinner. After dinner. Judge Jackson came in apparently very much 
excited. 1 made a motion — I am unable to say now what it iTas,whetliar it was 
addressed to the court, or whether it wae the oommencament of my argument of 
the case before the jury : I am inclined to think it was ttie latter. The Judge 
stopped me. He aaid that I couldn't go on ; that I was in contempt of court, 
andthat Ihadbeeo tampering with the grand jury. I don't recollect what my 
reply was, though I recollect being aetoniahed at the manner in which the 
charge was brought against me. I Qiink I said, " I believo not, Judge," and I 
wished to defend myself. I cannot state exactly what occurred. There were 
some little altercations between us, and I demanded to know what the charge 
was. The Judge fold mo to sit down. I did sit down, but got up again directly,. 
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aod he told me to go on with the casB, but lie wialied me to understand tbe.t I 
^vaa in contempt of court, and Ihatlwoold have to answer for it — understand 
me that I do not pretend to giTe his exaot phrneeology. I was under the im- 

Csssion at the time that a oertaiu man who wbb a, particular friend to the Judge 
d betrayed the eeoreta of the grand jury, and I still think he did. I propoaed 
to myself to take some steps in regaj'd to the matter ; however, that leads me 
into outside matter, and it is not necessary to mention it further here. 

Q. When j-ou attempted to rebut the charge brought against you, did you suc- 
ceed in getting an opportunity? 
A. I endeavored to do so, but I never got leave to say a single word. His re- 
!3 concerning the chai-ge, and to my offers to exculpate myself, 
' T 'night go on with the case then on hand. 
iiaract«r of his address to you ? 
A. Itwas very severe, very severe, indeed, and his manner showed much ex- 



Q. Were you esoited yourself at the time ? 

A. I was not excited at that moment. Afterwards I was, when he told me to 
"ait down," to "hush up," "take your seat." I do not prolend to give tho 
words exactly, though it was one or Mie other, and made an impression upon me 
as very severe and insulting. 

Now iet me tell what Mr. Kitchen said. But first, you recollect Mr. 
Phelan contends, and he tells you in his testimony, that he never gets 
excited; he was "annoyed" once or twice, but never excited! But 
here he says he was excited, — not only annoyed but was excited. Mr. 
Kitchen testifies to the same point, and says he said it was a liel and 
what was it for? Now, gentlemen, I will admit that of all these 
charges and proceedings brought against me, this js lie only in- 
stance in which I manifested any excitement. I will admit 1 have 
been annoyed and aggravated; but this is the only instance in which 
I was excited. Kow I was not permitted to go on and tell all I could 
that caused that excitement But what did I do that should induce 
Mr, Phelan to tell me, as I sat upon the bench, "it was a lie and 
false." I should have thought that would have excited almost any 
Judge. I was doing that which, if I hadn't done it, would have been 
good cause of impeachment ; and it is the very kind of act upon which 
one of these articles is founded, for not giving information to be brought 
against the Clerk. Here when I did do the very thing which the law 
requires me to do, — to inform him he was in contempt, — then I am im- 
peached for thati I did inform him, to give him notice that he might 
have time to answer. They say I insulted the man. I do not think 
there was a Judge in the State that had a harder time than the Judge 
of the Fifteenth Circuit The law provides a person shall be informed 
of a charge, and shall have time to make a defense; and here, when I 
did that, I got insulting langage. Suppose I had fined him without in- 
forming him of it — I would have been impeached then. Let me pro- 
ceed either to the right or to the left, I am still impeached. Now, here 
I come in and say, "Mr. Phelan, you must answer for contempt of 
court. You have been interfering with the grand jury in the discharge 
of its duties," and gave him time; well, he then boldly says it is a lie, — 
that it is false, He then wants to make an explanation and defend him- 
self. I say " no, go on, we will examine into this matter when you get 
through with the case," He insists. I tell him several times to pro- 
ceed in the case. Here, then, for that — doing just what the law says 
shall be done, that he shall have a reasonable time to make his de- 
fense, — I am impeached for acting in accordance with it! What shall 
I do ? What shall I do ? In what way can 1 discharge my duties ? If 
I had fined him I would have been impeached, because he would not 
have had time to make a defense. " Here was some little altercation 
between us. He told me to go on with the ease, but that he wished me 
to understand I was in contempt of court, and would have to answer 
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for it," &c. Now, waa not that a proper way to do it? I foiiiid that hc 
was in cootempt of nourt, aorl to purge him of that contempt, I wanted 
him to go on with the ease and finish it. (Certainly this was not an im 
proper couise of policy. The law required me to inform him before 
hand. 

There is nothing in this charge. I assert that in tiie whole of my 
official career, this is the only time I ever was excited on the bench ; 
and if permitted. I could give my reasons for it. He EMys there was 
something he believed. Mr. Bedford testified that he got up, and ap- 
peared excit^-d also. I say I was excited and do not beliovo there wae 
a man in the State of Missouri but what would have been excited under 
the circumstances. Notwithstanding I cannot explain it here, such was 
the fact. Phelan says I came from the direction of the grand jury 
room. I only told him to give him a chance to exculpate himself, and 
then there occurred what Kitbcen terms "jabbering/' and Tyrell, 
" squabbling." But I was never excited except on Ihis occasion. These 
polite terms they used, I sujipose, because I am, as Mr. Phelan 
says. When I make a decision it cannot be changed. If I make a de- 
cision that don't please them and won't change it, then it is obstinacy. 
If it pleases them to let the decision stand, then it is firmness; and ac- 
cording to their feelings in the matter, I am as obstinate as a mule if I 
won't alter things that they want altered, but am as (is m as a Judge 
when I stick to a thing they believe to be riglit. TEii:^ l,* thp.'ir p!irast> 
ology. 

Q. Whttl wp.^ the charapfpi- of hia adilrees to yon T 



His expression to me, that it was a lie— that it w.ib false, ivas not very 
severe and insulting at all ! But if I tt-U him to take his .soat, that wa* 
very severe and insulting! 

().. Had jou dOEe anything to excite the Judge in the manner thut jou sppas: 
of, in the trial of this onso ? 
A. I thinttuot. I thinkliis exeitament proeeeaprf from an otJicr matter. 

That was the fact He tells you there was another matter. You can- 
not get information of it out of his testimony, ind so theru was some- 
thing behind to excite, and all they proved T did, was merely to inform 
him be was in contempt which it whs ray duty to do. And this, too, is 
charged in the language of the articles o'f impeachment as corrupt, and 
gross, and malicious oppression, and misoonduot, and abusing ofBoial 
authority. And that publicly and in an insulting manner, &c. 

Now then, gentleman, I submit it. Suppose 1 told him to shut his 
mouth and set down. Suppose I used these expressions. I do not think 
they are veiy proper and better language might be iisedjby a Judge, 
even under excitement; but when they come to the proof, they dp not 
prove I said these words, but only words to that eflect. Look at the 
testimony of Mr. Tyrell, or Mr. Phelan, or Mr. Bedford, or Mr. Kitchen. 
When I ask them the question directly, what it is 1 said, they can never 
come exactly at it. I asked them to describe some so very sharp, some 
hafah, and some severe, but not a single time will they ttll an expression 
used; but not any time will they fail to say, it was- a harsh expression. 
They won't give the points, but they come to tho conduKion, and swear 
positively to the fact. But I hold it, if I spoke in what is called harsh 
language, what may be harsh to one is not to another; and so it is not 
so much what he speaks, as the motive from which he acts, that yoii 
ore to look at. if I did these things with the iatentiou to disohargij 
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mj duties, .nd to got .long with tl,e court, .11 is right They mfehiTi^ 
h.T. been m m oourteou, kngu.ge «, otlle™ h«,: u.al. bit do™ thS 
show d..hon«tj and oorraptiou? Most cen.lnly not I think »„3r 
Z°i,'Tr" 'JP""™"" » '•<!»" tto testimony ij pC' not It 
much wh,t was dona, u ih. motive with whioh I acted If there 2 not 
conclum, testimony to show I h„. „tod cormptl, n the,' thi„» 
either m i.comngp.y,, ratifying « malicious dispo.iiioi, „;";?„„ iS 
tice m gratifying that disposition, you will not certainly hud ioSy 
of thc«, cbargei 1 may not get along a. smoothly, and snea?™*™ ,? 



thPKP.nT,H,,,.umemble other inatancm of oppi^BiOD%ontuii>,.JwV.i,.!"lll^^„,? 






t"mpl,"" "'»" """ '"'•"•"" "":• »• hoMs hte •tlcf'.lgilSlcn '.' 



britigthc high an.I important olfice ho holds into n' 



on (W «.'",">• '•"™«nj here of some of tic witncasc. that leslUed 
on that po nt Mr. Fox, in ictifying .bout that, .tatc that the wS 
™,l!T,t";.'°« !;"*r "o S'S. H« ■»!■• nothing about the -pi""?! 
Th 7° ; '. .V "!?'",? I"" olicnl to lie," but word, similar to thai 
rhati. what they all win testify when ft come, to the., ha'ri, wort." 
put down here » h.ying been n.ed. Son. will .weu. po.itSeTy o the 
iact,bat words simihit to that. Sow, instead of telling, p.„on h.llc, 
to tell him he h«, been mi.t.k.n, and it is a mistake iiSlmSter 
ran. persons would jiy it woi tantamount to telling a lit Sow they 
want n. o infer they belie,, this word " lie " wa. used, though Tin. S 
them will Stat, th. ..act language. Mr. Pox told you t Sn the ca» 
of I«oey .-,. Oata Th. Clerk say ho w„ In conrt'duriug Se time S 
he did not h«- any snob word. Mr. Pox .,,. it , a, in that e?.e Mr 
Ponder, the Clerk s.y, h. „». there during the trial, and no ,?eh wort, 
were passed-ho did not hear them. Mr.'llicks tell, you as Mr pS 
1 had the paper in my hand. Mr. Pox tell, you he h.d been olSn. .n 
additional an.wor or afildarit, and I hold the paper in niyhmd S 
Bedford leeiifies to that too, uid I «,kcd Mr. Fox If this wi in "uimd 
writuig, .„d he my. it may bo Then they ,aj I told him ho ffid „r 
c.u«,d hi, client to lie , but they won't ,a/ that it w«, tta" worS buJ 

?.°>h ,?" '"'fK I '*'■' *> ••'■ ''°^' »' ''"• '"» "i-S" Tou have Urit- 
ton both cannot be true ; one muat be fal.e. They wait to mata it 
out. if you „gncd thB paper, you either lied, or eioaed your client to 

thfs^rCdnjTfvsTad'srufaZrir^^^^^^^ 

per I held m my hand wa. an au.wcr drawn' in a former action 000^ 
note,— wherein the answer ,t,ated the note was given for a certain mn 
si'leration, on the payment of gooda or something of th. sort —filed »i 
till, term of the court. Ho had failed to got judgment. Ho ,l,'„se" 



bjGoogle 



368 HIGH COURT OF IMPEACHMENT. 

up an answer, and makes a man swear he never gave the note. The 
former answer contradicted this. I had that in my hand as he was pre- 
paring the new one, and as he was about to swear this young man to it, 
it being drawn to my attention that he was just going to swear so as to 
contradict the other — says I, " Mr. Fox, one or the other of these is 
false. If you malte him swear to that, you malie him contradict this." 
Was there anything improper in that? I saw it going on before loy 
face. Was there anything wrong then, if I had spoken in harsh terms 
to Mr. Fox about it ? You all know the immense influence an attorney 
exercises over his clients. They will do anything their attorneys tell 
them and think there is nothing wrong in it I saw what Mr. Fox 
wanted to do, and I had time toanticipate and prevent that young man 
from making a false aifidavit^ I used the language, that " if he made 
him swear to that-, one of them was false." The testimony does not ex- 
tend any further than that, and shows just about that state of facts. 
Was there anything criminal in what I did there ? And then, too, 
" guilty of perjury and Eubornation of petjury." They Use two terms 
without any need for either. 

Aktict.1 Vin. That said Albert Jaclteon, Judge as aforesaid, forgetting the 
dignitv of iiis office, and regardless of his eaored obligation to demean himself 
faithfully and impartially tterein, did, on the trial of one Green DePrieat, on an 
iudiotment for resisting an offiner in the exercise of hii official duties, had at a 
Cironit Court liegun and held at the town of ThomasvUlo, within and for the 
eountv of Oregon, on the third Monday in April, A. D. 1858, whereat he, the 
said Albert Jsiakaon, presided as Judge, conduct himself willfully partial and 
corrupt, and highly unbecoming and disgraceful to his high offieial position : 

Mrst. In privately advising one James V. Odell, a lawyer, to procure said 
DePriest to employ him, the said Odell, as his counsel, and to take a contingent 
fee to defend him ; that said DePriast could not be convicted on the indictment 
pending against him for resisting the ofBcor, beiause he bad already been con- 
Tieted of disturljiug the peace of a family, which waa charged to have been done 
at the same time he resisted said officer. 

Second. In officielly and voluntarily advising said James V. Odell, as counsel 
for said DePriest, to plead a former conviction; which said advice said Albert 
JaclMOii, presiding as Judge, gave said Odell in open court, upon the trial. 

Third. In partiallv and corruptly transcending his duties as Judge, on the 
trial of said DePriest, to such an extent that the Circuit Attorney, prosecuting 
for the State, abandoned said cause, and entered a " noUe prosequi." 

Now, here in this case, gentlemen, there is this ahout it. There is no 
evidence that there was such a case ever tried there. Most certainly 
the record should be here to show the faet,at least, as to what was done 
upon that suit, and whether there was a nolle prosequi entered or not 
Here you take the testimony of witnesses that such proceedings were 
had m court. I have no objection to what I said outside of the court 
being testified to orally. But if there was a nolle prosequi against De 
Priest, the record ought to show that, or at least there ought to be no 
evidence about it To get up a case which there is no record of, and 
then get up certain facts to agi-ee with it, is an improper course of pro- 
ceeding. Well, we will see what Mr. Odell says about Uiafc: 

Q. Wore you in court during the trial of the case of the Slate vs. DePriest? 

A. TeE, sir. I was counsel for the defetidaut. 

Q. Mr, Od^, did you have any conversation with Judge Jackson in regard to 
that case! 

A. Yes, sir, I bad a conversation. I don't know that I had a conversation 
with the Judge about it, but he had with me. 

Q. Well, what was it? whatwaasaid? 

A. Mr. DePriest had been convicted of disturbing the peace of a family; well, 
I don't know, he was either convicted or plead guilty, and at the same time was 
indicted for resisting an officer. The conversation the Judge had with me was 
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offense, and that that would beaeood clea Idirf fjikofha ^^^ k" .1, -^ "^^ 
Tounff in tbo vii.o..tin= r jj ";"*■""" F^™- i""" i*iiB tCe case, but bemc oviite 

pi:- ' '°°'' "■ " "• ■'"*"■ ••/. •" '!>■ prindpi. a .. „„ „„ „ 

with J","" "'""' """"" '■' *' "" ""• I"' J-lE' 1«1 tii. o.a,.r..lim 

A. I don't remember. 

Q. Did the Judge make that remark, that 70a could safelT take o eo^di.!.,„.i 
fee, wheu the Oiroait Attorney was not preaeut? conditional 

o ■ WhA If: 1 ™"?"'^' "0™ that he was not there. 

y. Who waa the Circuit Attorney ' 

A. John H. WoodBidea. 

A. Yea, Bir, I think he did. 

it. Who was in the case with you? 

A. I was alone. 

Q. ICow did the conversation with thp Tndt-o ,.-,...= „_ ^ 

■ Mr.H.ll,.nd th. Judge. Sl't,'"?; =,'£'1 . do.', know ho, i, 



i- ».-j>' did the ufjuversation 
k. Mr. HuU, and the Judge 

Q. Did yon suggest the facts to the Judge, or did you commence tl. 
iion about the case ■? ■"» j^u nnHmenoc m 



A. TSo, sir, I did not. 
jame7'" "'* "^'"™ "^ ""^ '""" "^^""^^ charged in the 



agether li 



Q. Was that tho first court you attended ? Did wi 

o" w ' ^''•, J'T'.^S^ther first at Greenville, 
to Tioma^vUie " ^"'""^ "' ''^ ^■^'"«=«'^- We then went with you through. 

A. YZ nol T^^tmtl '" *"' '""P^"^ Soi^S from En.ine:.co to Thom.sville 7 

tllnltK^;,!-^^^^^^^^^^^^ 

C-iigr^e^Tfe^&t^J/-^'^'^^'-'^^'^-'-^^^^^^ 
A. I don't know that the & 



b.„ Jo.™ ' ""' ■"• "" "iveraation cam, ,p ,h.t ,.,. It mi,h. ,,„, 

.h?.aSK.?e!'a^"j" SJ.WS'c" rS",,;'''' "• "" .»'»"»»'• «'• 'or 
yon might aarely lak. a fto In th" SS ' mpreaaiona about the f«,l,, 

A. It ,a likely you are right. Judge. 

yo? mS fc'SnSS r.''°'* •■"'''°"°'''"'' "»•' '"'»» ' Ma JO. 
do^SL'S,:,!"'"""™"" ■'»«'«■. "O »«.y be a. you .ay, though I 

o,,?i.?iS3;."Srthi"n'»jte'S,r. ''•''""'''''•'•'•'•'•■■■• %« 

A. I don't recclloct. 

Q. Was not Mr. Hull with y™ in the case ? 

A. I Jiat was not my auderstanding. 

y. JIow much did you charge him ? 

A. 1 charged him five dollars, but it was not i^noiii-]] 
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ft. Didn't TOH divide the fee with Mr. Hiili? 

A, No, sir. He claimed the right to half of it. He pretended like I agreed 
to divide with him, beoauae he was preBent when the conversation took place ; 
but I told him it was not enough to divide, and that if 1 had to give any of it to 
" would give it all. 
Tell, when you r--- 

ground of acquittal ? 

A Yea, sir, you did aay that that would be a good ground of acquittal. 

Q When we were talking about it, didn't I t«ll you that if my Impreaaions 
about the facts were correct, you might go into the ease whether you got a fee or 
not, and that you would get the glory of acquitting him, which woulil be worth 
33 much as the fee? 

A. I think you did tell me something like that. 

Q, And you did get the fee? 

A. Yea, sir. I know I got it, and Hull raised a fuse with me because I wouldn t 
divide. [Laughter.] . , il i i n. . 

Mr. KsoTT. Waa it in consequence of advice given you by the Judge that 
you undertook the defense of the case 7 

Now, there is no evidence of any such case at ali K a person was 
up on an indictment for perjury, must not the ease in wbich he was 
swom,— would not the record of that court have to be introduced ? He 
gives testimony ahout a case in which I am impeached, and without a 
record to show there waa any such a case. Presumptions are always 
against the party that might malie use of anything. If there is a re- 
cord, and they do not produce it, the presumption is that it maltes 
against them. That's the law. . 

Was there anything wrong in telling young Odell that? Certainly, 
when that case came up, if the man had already been convicted for an 
act, and the last indictment was based upon the same act charged as a 
different offense, I should have ordered the attorney to enter a mile 
prosemi, and would not have allowed the man to be convicted twice for 
the same offense. This I hold would have been my duty under the 
statute, which expressly provides that a person shall not be convicted 
twice for the same offense. And the constitution also makes that 
provision. Would it not then be the duty of the Judge to state that 
fact and not permit him to be convicted twice ? I should do it I do 
■not 'think I ought to be impeached for doing so. It is the duty of the 
Judge to point out the law, and to appoint attorneys, and tell them 
what to do. Now, gentlemen, the law provides that when a person has 
DO attorney, the Judge shall appoint an attorney. If the Judge 
shall happen to t*ll the person himself there is a certain matter m 
that case, and if you cannot employ an attorney, you need not 
employ one, what wrong is it? How often I have attended court 
in that circuit when there was not a single lawyer in his seat ! 
How could I dispose of the business except by talcing it upon myself to 
act the part of an attorney ? I was at court at Emineftce when there 
were three State cases on the docket. There was no Circmt Attorney 
or other attorney thera I had to make an order the same as though 
there was an attorney there, and I suppose I ought to be impeached for 
that I It may be a judge acts differently from what you members of 
the Senate would, but if he did not do it from a corrupt motive, it 
is not impeachable. In this case I would not sit by on the bench and 
see a Sheriff, or Circuit Attorney, or other man, get a conviction against 
a man twice in the same case. And in this case, if there was such a 
case and there is no evidence of that, I did not think Mr. Woodsidee 
would do it. I think when be saw it was the same case, he entered the 
nolk of his own accord. The record is not here, and we can tell 
nothing about it What corruption is there in that? Even if it is as 
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?*j"f''.*?^ ""'■' "• '»* • "»«. I 'oM Jilm mmh to look into if 
Oo motion ot Sehioh Goomi,,. tho Court Ihon aJjoumed. 



rOPKTEENTH DAT. 

TiTEsUAY, June 21, 1850. 

inSa"'"'^™'^^"''"'"'-^°'^*'j°«^°"'^"^^"'i'^^« opened by proda- 
Tlie managers anti respondent attended. 
Jt-DOE Jacxsos, resuming his argument, said ■ 
Gbktlemek: I presume in what further I shall have to sav T .1, ii 

ranris-^ntfoiK^Xt-iiSKlS 



me th-t he tad Biiuell in onstrf, byTMn, of ™iT If' "'S""* *» 

l:S/L?.?KL°SrnKSfiS^^^^ 

not delmr tb,m Sow, wh, doe. he ..j thit he n.voilhoSt t\*5 
done wrong nntil after ihi, matter .t«.trf 7 I "eoS n „™*kl , ¥" 
mon, ho got mad, and ,.id I „, di.po«,d to W«ro S ■ hot |l L w 
•ffeot me any way. I could only «,t%on the J.tmrf'the officer °' 
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In this Attevbury case— that is for not granting a writ when it should 
have been aranted. Now, gentlemen, what I have to say is, just take 
that paper for yourselves and read it. It is signed by William JU. At- 
terbury ; 

To the Sonomble Albert Jackson, Judge of the FIfieenlh Judicial Circuit in t!^ 
Slate of Missouri .- 

TheiindersignBd.jonr petitioner, respectfully mates ^i"i«i> »« ^"""^ wTi 
that one William W. Attlrbury U restralDed oi his liberty at tils time by, he 
believes, Henry Noble, Sheriff of Dimtlin oounty, and ex q^HO JaiJor o: saia 
Guilty ;'and /e believes tbat said Atterbury is impri«ined in Uie ja.l of «aid 
county ; that said Atterbury was taken and delivered to aaid Jailor by one i>a- 
Tid G. Hicks, on the pretense that he bad a capiaa for hiin on the charge "1 eia- 
bSement, which petitioner well knows said Hieks never had though he 
believes that said Atterbury is indicted in the Circuit Court of said county for 
embezzlement; that ho prays your Honor to isane a writ of habeas ^orpus to 
brinpr said Atterbury before your Honor, that he may give bail, wh ch he is abla 
aJ^diilling to give in BioomSeid, as two good and sofvent men will go his bail, 
hut is una&e tido so in Dunklin county Petilioner does not present a copy of 
the cause of detentiou, from the fact that he has had no opportunity to apply tor 
the same. 

And, in duty bo,.nd. he will ever pray. ^^.^^^^^^ jj_ ATTERBUEY. 

[The 5th section of article Ist is not complied with autfioiently.] 

William M. Atterbury, the above named petiti»iier, mokea oaii, and snya that 
tbH foreaoint oetition, and the matters therein, as stated, he believcfl to be true. 
tHe loregomg penooii, a WILLIAM M. ATTEEBUKY. 

Sworn to and subscribed before me, this first day of February, 1868. 

REUBEN P. OWEN", 
CTcrA Circuit Court of Stoddard county, MisaotiTt. 

The very man who says he did not know whether he was in the cus- 
tody of the Sheriff or not, and signs the petition that he believes he is, 
and does not know whether he is or not I Was tbere ever such a peti- 
tion ever presented for a writ? And this I refused to grant Then what 
was the outside ciroumstanoes of the case ? Why, Mr. Noble comes in 
here and teUs you that Atterbury was not in his custody, and that he was 
here in Jefferson City, and he had no deputy in Dunklin county. And 
further testimony is before you showing that Atterbury was never in 
iail but that he was broufiht there on one afternoon, and the next night 
hut one he broke away, and that was the last of it A man breaks cus- 
tody coes up there in Bloomfield and gets this petition out, and don t 
know whether he was in custody or not I Now have I ever refijaed im- 
nroperly to eranta writ? What does the statute provide? Nowil they 
believed I laid myself liable, would not they have proceeded against me 
as provided by statute ? Mr. Phekn's testimony is tliat I jf fused to issue 
it because Mr. Hicks was improperly inserted there. I thrnk I might 
have stated that " the fifth section is not complied with sufficiently. _ i 
believe this is the reason I refused to grant it, and no one will say I im- 
nronerly refused to issue a writ of habeas coraus on that petition. ^ You 
can only say I was mistaken- If there was injury done to the prisoner 
who made application, he could have proceeded against me under the 

The writ of Main, and return, shows that he was discharged because 
the mittimus was not sufficient authority for detaining him in custody. 
Now, if there is anything improper in all that. I do not see where it exists. 
It was my duty to act upon it, and I did it to the best of my ability. In 
the Eussell case, the ovidenoe is clear about that, even if Uiia discharge 
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ftT,'t^''%^r^f^"^.i^ ^° ^'"^ '*■ ^'■- '^^^^' himself says he never made 

mmmM 

public charKa to them to the e«ft th«n.^ ti. ■ j t ^' ^^ '^"^ ™'"^' i^aring hia 



t^^^r' ^^'^^'^ ^^ the testimony to sustain that? It is, that in mv charcr« 
to the grand jury 1 directed their attention U, certain factswHch I,T 

m iSiu » ol>t«™i tint w.rr.nl under M,e prelen W it wu 

_It would look a. if he wm mnking , perion.1 
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was tryinc to wreak his private vengeance upon the man, aU sensible 
persona know to be wroni. Now, if the Senate feels any »nt*rest about 
the matter, let the Senators go down and ask the Secretary of State to 
say if what he said wa* right and coincided with the facL He said he 
had paid money before he got the warrant. The Secretary will tell you 
and did state, that if he ever paid the money at all, it was not P^d "»til 
the next winter. This was a matter the county was mterested jil i 
supposed there had been a violation of the law, and told the grand jury 
to nqui e into and ascertaiu the facts. And that is all 1 have to do 
wth t 

A t le twelve reads thus : 



Ab e XII. That the eaid Albert Jaetson, Judge as aforesaid, at a Circuit 
C b gut a;d held at the tt.«^n ot Popliir Bluff, within and ^T ^Ij^ ^""'r "^ 
B 11 ths first Monday in November, A. D. 1857, whereat said Albert Jeek- 

«,n p led as Judge, was willfully and maliciously guilty of groaa miade- 
m n ud abuse of official authority: ■ . .„ „™ 

F t InrefusingtosHspeudtheClertofBaidcourtandappomtatempora^ 

CI k h eor-iIU.o4h he Veil knew that said Clerk 7« E"; ? 1^ \^ f ^ 
mean n office, ic not being present and attending to the duties required ot 
him by 1 w, and should therefore be suspended, and although he w^ ^^f^^V 
eT t d by nearly all of the lawyers present to appoint a temporary Clerk, in 
rd that {he business of the court might go on. ...iminal 

Sco_d 1:, refasLng to try any cause pending m =5>d_«™rt. =f„'l,.fr„'>^;jf^^^t'_ 



eg'i^dleas of the consequences upon the rights of parlies litigant, 

Third. Ill taking 
amenable at said ti 

"'iiSk In prmploiil J di.l.rgmg Iho gr.rf jurj, wU.h ,1>'^J»" •"?•?- 
ncled aworD lid charged t» icaui^e, in and for the body of aaid o^unty, at eaid 
"™, ■."iuM.r.dtaB aeorher! of iald grand i"! 1«'™J "■.Vl'Sl Sb 
thev bad a larce amount of bueineaa before them; that Ibey had aent out sub- 
Sn..Sii™ito appear h.forethom,Inr.l.tion to Tarlou.inatter. of whreh 
S'T..™taJ!;"g7an7dIduotd..ir.toh. diadrargedi and not-th.fnd.r, 
thff™ht^ttheeefondday of the term, and aaid court waa allowed a whole 
SSSeh to" old .ytcrm. All oi which "M™»->d".:TmSS''SlS 
opbreaa and harraaa the parties and lawyers, and wilculated to impair public 
SSdence InTle elScacr of lb. oonslilution.l gu.imty " that ju.tic. .hall b. 
adralniatered without sale, denial, or delay." 

This shows what influence lawyers have, and what the law is. It 
was my duty to appoint a tompor,*, Cle.k, and the, ondoptake to 
MlSt if I did not obey the law in tHs matter, I am to blame. Then 
t irbe looked into, to se. U I lawfully did U. Sow. I '"JJ >■'»»? 
see the law. The testimony is this : that on the first day of the Court, 
theaerkwas there discharinng his duties Buamess went o»t; J'ases 
were decided: Mr. Woodsidea was there; ajury trial comes on and 
ELaTSk on the second day of the term the "lerk is not pre^t. 
They then undertake to say he was drunk. It may b. that > nnder- 
stSod that it wa. so at the time, tiougl. no person h«l told mo who h^ 
sSrhim so At any rale, he was not there discharging hi» duties He 
had been there the day before. Now, what is the law for the court to 






uilty of n miBdcmeanor in office, they Ehall 
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Attorney General, stating the charges agaiuBt sueh Clerk, and requirinff him to 
proaeouto the same; and they may auspend aueh Clerk from office uiitU atrial 
can be had, aod appoint a temporary Clerk, who ahall poaaesa the same qnalifi- 
catiOD3, take the same oath, and give the like bond as other Clerks, and who 
shall possess the same power, perform the eame duties, and reoeivo the like fees, 
as other Clerks, and shall oontinue in office until the regular Clerk shall resume 
his office, or a succeBsor ahall be elected. 

Then I should have had information that he committed s 



All that I knew about it was he was not there There was no 
notice given to me that he had been guilty of a misdemeanor I did 
not know It of my own knowledge, and there was no charge exhibited 
against hira, and there was no request made for me to do so It was 
simpiy this: As far as I knew, the Clerk had been there on' the day 
before and discharged his duties. On the second day, he did not come 
To be sure he might have been drunk. That I knew nothine about- 
Ibere was nothing said to me about it though. Mr. Phelan says he told 
me ne was drunfc. If there is any particular business which you want 
presented, I said, ''I will keep the minutes and make them up." The 
next thing Mr, Bedford came in and asked for the ruling upon the CHerk 
for papers, as though I could do it. The court finally adjourned. Mr 
Phelan sa^be lost three or four hundred dollars, at least He had a 
claim for thirteen hundred doDars. What a percentage would he have 
had I I wonder if the merchants of St. Louis give that percentaae on 
notes. But let us examine a little further. From Mr Henderson's 
testimony, wb learn that there was a mistake ; he had not brought the 
suit right. He didn t insert the names of the parties, and consequently 
could not have got a judgment in that court. He had a mind to insert 
the names of the parties but he only put it Ewing & Co. And this 
Mr Henderson lets out the fact that Mr. Phehm's clients wrote to him 
not to pay Mr. Phelan, as he was not the man to do it. Now, what be- 
comes of this loss ? 

I never suspended this Clerk, because there was no information 
against him. Mr. Phelan says he did come and tell me himself ifow 
about Mr. Phelan s testimony ; he says that up to the time of the last 
County Court, throughout to the end, no cause of suspension existed 
.?,ow, what becomes of alt these charges of neglecting to suspend him 
and of having notice of his misdemeanor, when Phelan swears there had 
never been notice of his misdemeanor up to this day, or up to the time 
he iett the State 7 There is another little article connected with this 
JUr Phelan swears positively in this matter; and now they say I was 
apphed to to appomt. Now, what is the law in that particular ? 

Section 22. Every Clerk may appoint one or more deputies, to beapproved by 
^ , 1 "il^^.'^' ''1^^' ? " "'«J<"'"J «f ti™. i" vacation, or by the court, who 
shall bo at least seventeen years of age, and have allotherqualifioaUons of their 
prinoipalfl, and take the like oath, and may, in the name of their prineinals, 
perform the duties of a chief Clerk ; but all Clerks and their sureties ahall bo 
responsible for the conduct of their deputies. , 

Now, then the Clerk may appoint a deputy, and that deputy must be 
approved of by the court. No court has a right to appoint a deputy 
over the Clerk. He is responsible for the duties of his office The 
court cannot appoint a deputy without his consent. That is what they 
attempt to make me liable here for, because that application was made 
to me to appoint a deputy, and I refused to do it. Now, we will read 
this document : 

To the SonomUe Judge of the Fffleenth Circuit: 

The undersigned being unable to act as Clerk at this time, would reswctfuUv 
recommend to your Iloaor, Donaldson S. Walker, as afit person to reprf^nt him. 
[Signed,] JACOB C. BLOUNT. 
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I do not suppose any person could go into the office of the Clerk and 
transact business of importance. They could probably get along better 
tban without any Clerk, but what good would it have done to a_ppoint a 
Clerk at tbat time, to assist in the business of the comt ? ISow, Mr. 
Phelan says he took this down. I thought at the time this document 
was the best evidence of the Clerk being dmnk. I didn't think a sober 
man would have signed such a document, asking me to appoint a depu- 
ty. I took it for granted Blount must be drunk to ask me to appoint a 
deputy. Kow see just what kind of a man Phelan is to sweai', — how 
reckless he comes in here and tells you this is his handwriting, and that 
Blount signed this himself, and his wife held him up in bed while he 
put his name to it. Here is Bedford, well acquainted with Blount's 
handwriting, and Lawson, who knows his handwriting, and they swear 
they do not believe that is Blount's handwriting. ButRngion comes up 
here and swears he does not believe this is Blount's handwriting. You 
can see tbat the man that executes this must handle a pen better than 
Blount could, and yet he swears Blount was so drunk be could not sit 
up in bed I Jfow, what is the testimony of such a man worth ? I am 
going to go through it a little, to show, not what it proves, but the man- 
ner of getting it in. But here is the fact. I never thought of it tbat 
day until he was sweai'ing that Blount had signed his name to it _ I 
supposed it was about this way : that Blount told some person to sign 
his name to it. It was the body of this instrument I was going by. I 
supposed Blount was so drunk he could not write, and he told some 
bystander, and it would have all been right hadn't Phelan swern so 

fositively that Blount did it with his own hand. It escited suspicion, 
inquired into that matter, and found that all acquainted with Blount^s 
handwriting swear he neverdid sign it That goes only to Mr. Phelan's 
testimony, not to the facts of it. 

Well, so much about that matter. I do not see that I have been 
criminally negligent of any duty with regard to that ti'ansaotion. You 
have heard the testimony of Mr. Dennis about it, — that I gathered up 
the papers, and had them a while under my arm, and finaOy, when I 
'went away, when court was adjourned, I took Mr. Dennis into the office, 
separated the civil actions from the criminal, sorted them as well as I 
could, told him when Blount came to show them to him, locked the 
door, and gave him the key to give to Mr. Blount, and he did so. And 
if that was not doing all I could, I am at a loss to know what more 
could be expected. 1 do not think it was criminal in anything, with 
regard to my duty, though it is brought up here as a charge of official 
corruption in office. 

Akiigle XIII. That the said Albert Jactson, unmindful of tha dignity of 
his position as a Judge, anddiareeardingthe reatraintaimposedljyhiB said ollioe, 
did, in the month of October, A. D. 1857, privately Honnael and advise one Wil- 
liam Singer to Bell all the county warrautB that should be iasned, in payment of 
a contract which said Ringer had with Stoddard county for th^building of a 
court houae, and put the money in hie pocket, and then bring a suit for damages 
against Solomon G. Kitchen, the commissioner, and assured him he could recover 
in such suit ; endeavoring therehy to incite a vexations and expensive suit in 
the court of which he was himself Jud^e, for the purpose of annoying, harraas- 
ing, and oppressing said Solomon G. Kitchen. 

Well, I think that would have been a singular kind of suit, to be 
brought after he had been paid ; after he had got his pay in warrants. 
If a person cares to turn around and sell them, and then bring an action 
against another man for them, it would be but frivolous. How the con- 
versation affected Mr. Kitchen I can't see. The testimony of Eincor 
amounts to litOe. He said I said something about the warrants. He 
says I might have asked him if he hadn't some warrants. I knew while 
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he was telling me I did not recollect anything about the conversation, 
and could prove it whs not ia October. I onl3f did that to prove the 
fact that if he is mistaken ia one thing, he is in another. I can prova 
I was not that year in Stoddard county during the month of Octoher, 
and very little in November. I left the county on the last Monday in 
September, and did not go back until the second Monday in November, 
Woodsides testified to that fact. Now if Mr. Ringer is mistaken in this 
matter, he may be mistaken about the conversation, and in the verj 
material parts of it. I do not think it amouuts to anything one way or 
another. 
The fourteenth article reads thus: 

Abticlb XIV. Thattiiesaid Albert Jackson, JadgB as aforesaid, waa, at thn 
Circuit Court begun SDd held at the town of Doniphan, within aud for the county 
of Eipley, on the fourth Monday in April, A. D. IB68, and on the trial of one 
William Kicsey, for grand lareeny, which trial was had at said court, whereat 
said Alliert Jackson presided aa Judge, willfully and malieioaely guilty of great 
oppression, niisooiiiluct,andBbuecof official authority, eori'uptly intending thera- 
by to embarrass and opprEfes the counsel of said Kinsey, and procure his con- 

Firsi. By BThitrarily refusing to allow said Kinfley'seounael time to take down 
the testimony of the witnesses introduced on said trial. 

Second. By repeated interruptions of the counsel for said Kinsey during said 
trial, tending to harrasa and embarrBss them. 

Third. By the fregnant ase of rude, insulting, insolent, and diseourteous ex- 
pressions towards said Kinsey's counsel durinj the trial. 

FouTf/i. By peremptorily slopping one of said Xijisey's counsel in the midst 
of his argument to the jury, and erdering him to take his seat, although said 
counsel (David M. Fox) was in the diseharge of his proper and lawful duties. 

Now, with regard to the first head, — the reflisal to allow the taking 
of testimony, — it waa simply this : The witness was going on to make 
his statement, and they stopped him to take down his testimony. 'I'hat 
I deem was the usual way. I thought it was perplexing the witness, 
and had announced a different rule, — that a witness might go on to 
make his statement of his testimony until he got through, and then if 
counsel wished time to take down the testimony, they might have the 
time, and the witness should stay there to take down his testimony. I 
think this is the better way. It embarrasses the witness to stop every 
minute or two to say a few words. I thought the best way was to take 
the statement, and if the lawyers couid not talie it down as fast as he 
made it, the rule operated on one side as weli as the other. It operated 
on the counsel for the plaintiff as well as on the counsel for the defend- 
ant, and on the defendant's counsel as well as the counsel for the plain- 
tiff There was no partiality in the matter. 

The only proof of any interruption of attorneys in that case is with 
regard to Mr. Fox. You have heard the testimony in that, and what it 
was — that I told him to take his seat, and not interrupt me in that way. 
It is not alleged or proved that it occurred with any other attonTfey. Now 
what is the proof — what is the testimony in that case ? 

Upon this second trial of the Kinsey case, Mr. Joseph 'White voiunfeered to 
prosecute. The evidence in the case was altogBther eirourastantial. In my ar- 
gument for the defense, before the jury, I iaok occasion to comment or reflect 
upon Joseph. It had leaked out during the progress of the trial that this Joseph 
had volunteered his services in the prosecution. In my remarks I played upon 
the name of Joseph soma. I said that I supposed that he was named after Joseph 
of old, and that out of respect for his great prototype, who waa himself the victim 
of circumstantial evidence, he ought not to undertake to forward the perpetration 
ofa similar wrong, I carried this allusion to some extent ; spoke of the fact Uiat 
+1,^ r„fi. f T ii tbe prototype, when he heard that his son waa in Egypt, 
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to detail, I instituted a 



fficiateiice of his son, so the other, when he heard of his hog, would not believe it 
to be the aame. In my further remarks I spoke in an ironical strain of a grand 
inquisitorial body sitting in judgment upon this hog matter, and in tbia connec- 
tion I did refer to Judge Ja,ckson. Before this, however, I should have observed 
that my time had been limited to an hour and forty-iive minutes. When I came 
to apBf&, in the ironical strain that I have mentioned, of the grand inquisitorial 
body, the Judge interrupted me end asked me to explain myself, and say whether 
I meant him. I replied that if he would not discount or oll'set my time, I would 
not esplain. Afterward,— I don't know what gave rise to it, — he abruptly told 
me to sit down. Whether this grew out oi what I had been soyiug in my speech 
I will not undertake ta say, but he did order me to ait down. I then told the 
jury to see what a poor chance my unfortunate client had, and that my only de- 
pendence for getting justice waa in them, and complied with the order of the 
court by taking my aeat. And, gentlemen, 1 believe it was tha best speech I 
ever made in my life. 

Now here is Mr. Fox's Etat^ment. He tells you he spoke ironically, 
alluding to the Judge as an inquLsitor. He says I asked hiaa if he al- 
luded to me. He replied that he would make no explauations unless I 
deducted the time out of his speech. From his own words we see he 
was certainly acting improperly in court, to announce before a jury that 
the Judge was acting corruptly on the hench. Could any Judge submit 
to it without callin" him to order ? Now, what does Mr. Kittreli, and 
the Clerk, and Mr. Hicks, say about it 7 The statement of Mr. KittreU 
is, substantially, that Mr. Fox was exceeding his time. He would talk 
about this Joseph in Egypt instead of talking about the case. I told 
him to confine his argument to the case. He went on, and I gave him 
some minutes longer, — gave him, all the privilege a lawyer could have, 
and he exceeded that time, and did not progress any in his argument. 
He was stiU dwelling upon Joseph. 1 again directed his attention to 
the case, and extended the time a few minutes longer. He still alluded 
to Joseph in Egypt. I told him to sit down. That is what Mr. Kittreli 
says. He says, moreover, he thought Mr. Fox was a little intoxicated, 
and Mr. Fox himself says he did not know what he was doing. Go on 
further and look at the Clerk's testimony. He is more minute than Mr. 
Kittreli He says be had been limited. He was called, — his attention 
was directed to it, that he was exceeding his time, and still I was dis- 
posed to let him go on, and at last he mado use of such expressions, and 
in such a way, that I told him he must stop. And, says Mr. Ponder, " he 
was under the influence of whisky." Mr. Hicks was a young mau whose 
memory is pretty good. He mentioned an instance about the Sheriff 
rubbing against him, and the assaults of the Sheriff, and he represents 
how he was going oil Now was not he certainly out of order, and was 
it not my duty to call Mr, Fox, under these circumstances, to order? 
Was I acting harshly ? Was not I forbearing towards him ? And he 
says he was making the best speech he ever made in his life ! If that 
was his Best speech, what have I not been suHjected to JE hstening to 
him make other speech^ ! What have I been subjected to in setting 
on tho bench, and listening to him. go on in that way ! Now, was I guilty 
of what ja said here, — of "repeated interruption of said counsel?" Mr. 
Fox states that at one time it was harsh, rough language, and manner. 
I will allude here to a little incident about Mr. Fox, — about bis good 
speeches, and good conduct. What was his manner in addressing the 
court ? " It was the same style of coolness, candor, and reepectful ad- 
dress in which I am now speaking." Those are his words. Any person 
acquainted with Mr. Fox would know he waa doing the best in the 
world he waa capable of, and that even then, when he waa speaking " in 
the same style of coolness aad respectful address," he was out of order. 
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So when Mr. Fox is doing his test, he is out of order. But for doing this, 
I am charged with peremptorily stopping counsel aad ordering him to 
take his seat, "although said counsel was in the discharge of his proper 
duties" — 1 was wrong. Mr. Fox, during this course, — was he in the dis- 
charge of his proper duties 1 Now these are frivolous charges, and this 
is one of the particular charges against me of abusing attorneys. And 
in all these they have not proved an attorney was in court. Suppose it 
was an indictahle offense, and the statute provided that if a Judge shall 
speak insultingly and disrespectfully to an attorney, he shall be fined 
and imprisoned, — suppose he should be indicted for it, should not the 
indictment state that such a person, being a regularly licensed attorney, 
in the discharge of his duties, was then and there insulted by the Judge ? 
Would he not have to prove he was an attorney by producing bis li- 
cense, and by producing a copy of the record to show that he was enrolled, 
and had taken the oath of an attorney ? They simply come in here and 
say " I was an attorney in such a case," and it seems there is not a case 
they would not testify to before they were attornfeys in the case. There 
is no evidence but their say-so. I believe there is nothing further about 
the interruption and disrespect, and insulting and tyrannous manner. 

About that Mr. Phelan complains, I investigated that yesterday after- 
noon. I was informing him of a fact that he was not advised of I 
proceeded as I conceived according to law. 

Sow here is another series of ofi'enses of which 1 am accused of being 
guilty, — for not signing bills of exceptions. There is the case of Moore 
against Eldridge. There is the Buckner case, and the GrifBe case, and 
the Whitehead case, and one case in liipley county. The charge is 



Now the record of that case is not hare, as it should be, to show there 
was any such a case. Don't you see their witnesses do not know there 
was any such case there? And what was the fact? There was a case 
of Eldridge against Moore, at that term of the court, but not a case of 
Moore against Eldridge. There were two different suits agairist the same 
parties relating to the same matter, and that celebrated instrument of 
writing wa,s in both cases. Now Mr. Kittrell said that case of Eldridge 
against Moore was tried in that term of the courts He was mistaken. 
Mr. Ponder, the Clerk, and Mr. Lowe, Deputy Clerk, both tell j'ou the 
case in this court was Eldridge against Moore, and not Moore against 
Eldridge, and there was no such case as the latter in court. It had been 
disposed of before, a court or two. This was on a not-e, and was George 
T. Moore and James Moore vs. John Eldridge. There was never an at- 
tempt to take 3 bill in a case of Moore a^cst Eldridge. In this, they 
tell you, I refused to sign a bill of exceptions unless certain facte were 
proven. Now the testimony in the ease is this : When thffy came to 
make up the bill of exceptions, there was a difficulty about it with re- 
gard to what should go in the bill of exceptions. They say I said that 
Mr. Kittreil testified about this instrument of writing, and they s^d he 
did not. That issue may be between us. It was a difBcuity, and Mr. 
Xittrell was called in to decide it Mr. Kittrell says, as thej; did that, 
I pressed the niatter further. If that is the case the fact exists, and it 
must go in the bill of exceptions. Mr. Kittrell tells you that paper was 
testimony before the jury, Mr. Kitchen telis you I put it in the bill of 
ex;ceptions. It will take but a moment to show about that paper. I am 
obliged to remember all the oases I disposed of, instead of going to the 
record I can only quote from memory. Look at the recoi'ds ; if they 
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are wrong, condemn me fjr them. But this outside matter,— what at- 
torneys say, I cannot remember that. Now this wa^ a note upon which 
tldndge sued Moore, Moore had given a note to the firm, which he 
thought had gone to the firm, but which had gone to Parker alone. It 
was necessary to say whether this note was given before the date ot the 
articles of agreement or not. If the note was given afterwards, it would 
be Jike as if it was a matter they knew about, and had no connection 
with the partnership business. Then it was material to see what was 
the date of this instrument of writing. It was produced, and the testi- 
mony is that there was an erasure, which was a matter of inspection, to 
say whether the instrument was dated the same day with the not« One 
of the dales would and one would not correspond. I told them to state 
the ta^ just merely to keep that instrument of writing to its proper of- 
hce. 1 he erasure could not be copied, and it would go up with a certain 
date, and the Suprenae Court could not see there was that blot They 
aU admit the fact wasjn proof beioro the jury, whether Mr. Kittrell did 
or did not testify to it. I am charged with inserting testimony which 
was not proven, and then Mr. Kitchen tells you I put it in brackets to 
show that It was not Mr. Kittrell that said it. Didn't I do just what I 
ought to have done ? 

*-J'^t° ^^ *^^ ^^'"^ article is the charge of this conversation I had about 
the Moore case. I contend, gentlemen, that a Judge is like any other 
man. He takes an interest in the affairs of the community. He is pre- 
sumed to. In all matters he is Kke other persons. In becoming a Judge 
he does not separate from society. Suppose this murder that occurred 
1? Louis,— suppose the Judge of the Criminal Court expressed himself 
thus : 1 hat man ought to be hung," in the excitement of the moment ■ 
7i, .? yo'i say he was guilty ? In this Walker case, it was a public case. 
■^, ^".,? *^'^ about it. I was giving my opinions about the instrument 
Ot wntmg,— whether Moore should receive his pay from the firm They 
had a good deal of talk, and I mentioned that it came to the ears of 
Moore, and he did not think I had so expressed myself. He permitted 
the trialto go on, and did not apply for a change of venua He said if 
that IS the case, I shall not gain it ; it wiU be the same thing in court ■ 
and he was perfectly willing for a trial under the circumstances. It was 
an incidental matter. It happened to be spoken of as 1 came out. I 
was not going to pry into the matter, and ascertain, and give advice. 

rhe sixteenth article is upon this case of the bill of GriiBe. Now Tyrell 
teUs you that in that case the trial was had, and the jury rendered a 
verdict against the defendant for a larger amount than was claimed in 
the petition, and I believe that was the fact. That was the act of the 
jury, but my conduct in the ease is what they censura He says when 
they came to make up bills of exceptions, I would not sign until parts 
ot the motion papers were stricken out. He could not give his testi- 
mony on parts that were material. I suppose he did not know the whole 
matter was here, and it would be seen then whether it was »roper to do 
sa Now, Bedford testifies Mr. Tyrell was not in the case until after the 
trial was over. Mr. Miller says Mr. Tyrell was not about until the trial 
was over. And the pleading in the case was all done by Wasson Mil- 
ler says Wasson conducted the case. Tyrell comes in and testifies about 
this matter, and says I intimated to the jury (and brings it up as an in- 
struction) that if the defendant had no interest in the land, he could 
not recover. In making up the bill of ex;ceptions, I would not let that 
go in, and a few words will explain that. In making motions for a new 
trial they generally assign the reasons for a new trial. If there have 
been instructions given, they number the instructions given. If a party 
moves for a new trial, then there is the erroneous instructions They 
say the court erred in giving the second instruction, and it is numbered 
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These instructions are all on a paper filed in the cause, and then when 
they make a, motion for a new trial, and (hey number the instructions 

groperly, and refer to it that way, and when it comes to the Supreme 
ourtthat instruction^ thus objected to, is considered, and then the in- 
struction is examined into. Here was a dodge attempted to he practiced 
by Mr. TyrelL I suppose he wanted to get the paper in there so it would 
look as though the instruction had been given, in order to show the 
court erred in giving the fifth or second instruction. When he came to 
make up the bill of exceptions, I told him, " if you put that in there it 
looks as if that instruction had been given, when it really was not When 
you let it go up to the Supreme Court, if it comes up there you show it 
was an instruction." But the observation I made he incorporates as an 
instruction. And if I had signed the bill of exceptions that way, it 
would have gone up to the Supreme Court as if that instruction had been 
given. You may say, " because a Judge gave an erroneous instruction," 
and if you don't show that instruction has been given, the Supreme 
Court will do nothing with it. But if you put it in as an erroneous in- 
struction, why, it looks as if it had actually been given. That, I told 
him, he must strike out. And then, too, he says there was improper 
evidence given, and comes and sels out what that evidence was. I don't 
remember any such evidence having been given. The evidence that 
was given in the case should be taken down. If such evidence was given 
in the case, the Supreme Court would act upon it, and he wanted to in- 
corporate it in the motion for a new trial If I had signed that bill of 
exceptions, it would have been as much as to show this evidence was in. 
It was for attempting to get in evidence that was not evidence, and I do 
not blame lawyers for that You know lawyers will do their best. If I 
can get a thing in, — if a Judge permits it, — it shows I am pretty smart, 
and can get a Judge to do things others cannot I am sure 1 did no- 
thing wrong in that You will find that I can refer to it in a moment. 
Kow here is the motion for a new trial : 

Defendant moves for a nev trial in this cose, becanse, first, on the trial plaintiff 
tueall; failed in pr*ve an; oanae of action alleged in tbe petition. 

Second, the jurj were misled hj testimony to prove who waa tha owner of tho 
land in question at the time of trial. 

I did not know there was any such testimony as that, and would not 



Now, that is what he wanted to put in. He says I had given that 
opinion. He brines it in here that it was an instruction. '' The Jury 
were misled by the opinion of ihe court that the defendant had no 
interest If he had excepted to the opinion of the court, and was 
giving instructions to cover that point, it would have been^all rights 
That would have been evidence. He was not there at the trial, and 
knew nothing about it. He wanted to get up an embarrassment in the 
case afterwards. This is the first motion. The other is about the testi- 
mony, and this is about the instruction. If there is anything wrong in 
that, is it not an eiTor of the judgment, and not corruption or fraud in 
office ? I win read here a part of article sixteen : 

Aeticlk XVI. That said Albert Ja«kBon, at a Circuit Court begun and held 
at the town of Bloomfield, within end for the county of Stoddard, oq tlie third 
Monday in November, A. D. 1868, wbereot eaid Albert Jackson presidcfl as 
Judge, WES willfully and malioiously guilty of much grosa oppreseion, partiality, 
mIsEonduet, and abuse of authority in his official capacity : 
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Firat. Ill expresBingopiniona and making assertions relatiro to the cause of 
Gustavus Berry us. Jolrn. Griffie, then aud there pending, unbecoming bia poei- 

SecQiid, In expreMing opinions and making aseertiona relative to the meritE of 
Eaid canae in open court, m the presence and hearing of the jury erapanneled 
and sworn to try eald cauae, calculated to infiueuce the minda of the jury 
against the defendant. 

Third. In corruptly endeavoring to prevent She defendant in eaid cause from 
getting the aame fairly before the Supreme Court on appeal, by refusing to sign 
a bill of exceptions, properly teudered to him by counsel for said defendant, 
until a large portion of the motion papers had been stricken out, bo that a large 
number of material reasons urged fir a new trial in said cauae did not appear in 
said bill. 

FoarlA. In corruptly refusing to examine and sign the testimony preserved in 
thebillofexeeptions in said cause, although counsel for both parties agreed that 
all of said testimony was correctly set fbrtfi therein, alleging aa a, reason that 
there was so much noise in court during the tjial of said cauae that he did not 



Now, you have all the testimooy of Bedford, and Tyrell himself said 
that during the progress of that ti'ial, Bedford was sitting in such a posi- 
tion with regard to myself, I could not hear, and I asked him to ait out 
one or twice, so I could hear the responses. Mr. Tyrell attempts to in- 
sinuate that it was because I kept such bad order, and allowed so much 
noise. That is not the case. Nobody complains I kept such bad order. 
Now it was uwder these peculiar circumstances that Bedford tells you I 
told him two or three times to sit out so I could hear him, and then, 
when they want mo to certify to the testimony, as an honest man I 
could not do it and say what it was. And for that I am arraigned I 
Under that state of circumstances it was impossible for me to know the 
casft I would not certify to it. They say because they took it, — because 
both parties agreed to it,— T ought to have certified to it. Jf I certify 
it must be from my own knowletiga They could have put that in. It 
didn't hinder them from taking it to the Supreme Court, and so both 
parties heard the testimony. This is the substaHce of it. It was not 
necessary to have me certify to it^ They could have dona so if they 
chose. No doubt the Supreme Court would have acted upon it It 
was not my fault, I did not hinder them from making a statementi 
They could have done that if they chose. " In corruptly refusing to 
sign a bill of exceptions in the ease of Daugherty against Whiteh^d," 
Now, what they were I do not remember. ■ The case is not here. I 
really do not remember how it was. 

Now then for the seventeenth article. That is in regaled to those 
gaming eases, 'ind my conduct in that matter. There was one indict- 
ment also pending against me for the same offense. That I cannot say 
ahout. That is, you have heard the testimony and can say whether I 
acted corruptly in that matter. The jury were sworn and heard the 
testimony on that matter, and saw whether it was sufficieirt to sustain 
the indictment My opinion then was, and is yet, that it was not ; and 
cases of that kind are not indictable under our Eta,tute, It must be for 
betting. If circumstances amount to a bet, if it is only a thimble-full of 
whisky, it is indictable. If othenvise, it is not, and these are my opin- 
ions as a Judge ; and that law came to me to be administered. I gave 
my opinion about it, and they undertake to say I influenced the jury. 
Sow, that prosecution came up because the difBculty had never been 
decided, and I wanted to determine it. And Mr. Tyrell says if that in- 
dictment had not contained my own name I wouli have ^uaslied it. 
But I did not think I had a right to quash my own indictment. I 
would make no order whatever in my own casa I could not quash and 
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could not enter a nolle prosequi in it. Mr. Bartlett cliose to have hia 
case tried, and when that point came up before me to d^^oidG from the 
testimony there introduced, there was Eonaething mentioned on the 
part of the attorney for defendant. The attorney probably believed 
that they would like to hear the opinion of the court upon the testimo- 
ny. I went on by argument to show the reason I came to that conclu- 
sion. If the jury took the case and found the defendant not guilty, I 
did not want that done. After they found him not guilty, I could do no 
more in the ca^e. The same difBculty would occur again in any other 
court. I told them they couid find a special verdict, and I would deliver 
my opinion, and then the matter could be sent up to the Supreme Court, 
and could be liaally adjusted and settled. If the Su;prem6 Court de- 
cided it was indictable, I should be forever bound by iL Now, that is 
the whole matter. I was deliveriug my opinion as a Judge on the 
bench. If they had brought in a verdict of guilty I would have had to 
set it aside, it would have laid over until the next term of the court. 
It would have been tried again with the same results. There would 
have been no end to it. Now, the Circuit Attorney, seeing this was the 
opinion of the court, entered a nolle prosequi. He wanted it to include 
all cases in that indictment except against himself. I told him he could 
not do it against or for myself. I could do nothing. And the one 
against myself stands there yet, unless the Circuit Attorney or Judges 
of the Supreme Court has given an order sending it avray. '' Then per- 
mitting David Gr. Hicks to enter a nolle proeequi." Now, this is intended 
to show that the Circuit Attorney entered a nolle prosequi in my own 
case. Now, that was not done ; it was in Bartlett's case and in Brand's, 
but in Hioks's case, and my own, it was not done. No such thing. It 
was intended to make it appear I had done it in my own case. I did 
not think I would have been doing so much wrong, but having no right 
to meddle in my own case, I let the matter stand. In the other cases, 
I gave my opinion. In my own I did nothing. They wanted to make 
it appear that I dismissed my own case in dismissing Bartlett's, It was 
their indictment, — several persons in the same indictment, — but it was 
not a general indictment. The indictment was against either one or 
against all of them. That is my view of it I don't think any lawyer 
would undertake to contradict it. 

Now comes the celebrated Sarah Buckner case. If you can conceive, 
gentlemen, in that what these persons are driving at, most certainly 
you can do more than I can. If what they say is true, — for they say, 
as Mr. Davis says, as Mr. Moore says, as Mr. Bedford says, as Mr. Phe- 
lan, and Bartlett, and others say, — I have acted exactly right in that 
matter. And why is it they impeach me for this ^lase? I do not say 
but Mr. Byrne's (?) view of the case is different from what they say. 
They say that Grimsley's testimony was withdrawn. Mr. Bedford testi- 
fies about Ihat, but the most he knows about it is what Mr. Davis said, 
and what Mr. Davis understood, — which was that Grimsley's testimony 
must have been withdrawn, and that it had been e:scluded. 1H!r. Davis 
tells you that it was withdrawn, and that the bill of exceptions was 
taken to it and it was excluded. Mr. Moore says the same thing, but 
he does not remember whether the bill of exceptions was signed or not 
Mr. Phelan does not remember that, and swears that Grimsley was not 
cross-examined. They wanted to except to it, but could not. To use 
his own language, they did their best, but did not have a chance to say a 
word in the matter. 

Mr, Moore says I would not allow them to allude to Mr. Grimsley's 
testimony. If the testimony was withdrawn and excepted to, was it.not 
my duty to prohibit them from commenting upon it? But then a great 
fault they find is this : That when they came to make out the biU of 
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exceptions, I refused to sign the biU of exceptions unless Grimsky's tes- 
famonj was incorporated. How could the Supreme Court decide whether 
enmsley s testimony was withdrawn or not ? If they say it was with- 
drawn and exceijted to, would not it have to go up to the Supreme 
Lourt tor it to decide whether it was Grimeley's testimony or not? Thev 
have fallen into a trap if they did bo. Now, gentlemen, I simply tell 
you what I conceive to be the fa^ta, and refer to Phelan's testimony, and 
he Will bear me out Mr. Phelan telb further, Grimsley was not cross- 
examined. They say he was cross-examined and for some time. Mow 
It shows faow hard it would be for you to decide upon a case aeainat me. 
upon testimony of this kind— matters which are not upon the record,— 
or one recollects it one way and another a different way. There is a 
strange discrepancy. Mr. Phelan cannot be light, because in the detail 
01 his testimony he goes on and says: 

There were but two wltoeasea examined for the proaeeutiOD in this eaae. One 
was defendant 3 aon and the other William C. Grimsley, es- Sheriff of Stoddard 
county. Mr. Grims ej went on to give iu hie testimony at considerable length. 

"° "■"'■ ""''' -- * "■- -- '- - f. Mr. Wondsidos, the Circuit At- 

itneea, which was grantod, and the 
Q. Did you object lo the withdrawal of the witness ? 

A. We made what objection we could, I cannot Bay whether any execution 
waa entered of record. We were not allowed to Epeak of Grirasley's leBtimony 
and when Judge Jackaon announced that the testimony of the witness was with' 
drawn, we knew well enough it waa useless to maie objection. He is very de- 
cided. When he has once made a deeisioo, it is imposEible to eet him to review 
It. You maj talk of the laws of the Medea and Peraians, but they were not more 
unalterable than. Judge Jackson's decisions. Mr. DaviB alluded to the slate 
ments of Grimsley not as testimony, but by way of illustration. Ho was atoroed 
in his argument by the court. I being the oldest atlflraey in the cause tried lo 
conclude the argument for the defense ; and in my argument before the iurv I 
wished to allude to the atatenients of Grimalej for the purpose of remoyinc any 
impressions they might have made on the mioda of the jury. The Judse stop- 
ped me, also, and reiterated that the evidence of Grimsley waa withdrawn from 
thejury. i was not willing that the verdict of the jury should stand, and wished 
to have a chance to take the case to the Supreme Court ; but I had not lime than 
to prepare a bill of exceptions, in this matter the Judge treated me with mora 
than kindness. However, I am anticipating; 1 will come to that directly I 
filed a motion for a new trial, and Judge Jackson a<ljourned the court to a day 
one or two weeks subsequent. I was compelled to leave the place, and while I 
was gone, I was taken sick and was unable to attend on the day to which Judge 
Jackson had adkrarued the court. He continued his kinduesa lo me, however 
and adjourned the court a second time to a day perhapa three weeks subsequent 
to tne day ol trial. Alter I returned home, on the day appointed i presented a 
bill of exceptions. In making out the bill of exceptions, I believe I put in the 
motion for arrest of ju.lgment (I inserted it than, becauae it was the first time 1 
th'.ught about it,) the point that the testimony of one witneae, uncorroborated 
was not sufficient to aupport a convicUon for a capital offense. In disoaseinc 
this, the Judge persisted in aaying that the testimony of Grimsley was not with- 
i'TV- '"""' ; S''7«'''<=^ •* 'S^f '^^ tf"** f 7«3 ""t P<^rmitted to comment upon 
the testimony of Grimsley, and that we had not been allowed the benefit of a 
crose-esamiQation, the Judge look offense, and made some threat. He said that 
ho was going to do aomething, I asked him waa it fine ? He said, " no worse 
than that." I asked him waa it go to jail? He said, " no, worse than that," 
again, "then, I said, " I suppose you mean to strike me from the roll?" 
q. When did thia occur? 

A. I have not, perhaps, made myself understood. This waa ia my arffumont 
of the oansB before thejury. I adverted to these facts and others, but the Judee 
persisted in saying th t the testimony had not been withdrawn, and reluaed to 
sign the bill of exceptions until it was incorporated. 
Q. Did you say that Grimsley was a witness on the part of the State? 
A. \6B, sir. While he was on the stand under examination, the Judce ob- 
served, " Mr. Circuit Attorney, I would withdraw that witness " He made use 
. f some e::preaaion tantamount to that, if it was not those very words. Tho Cir- 
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cuil Attorney did not seem to fake the hint given him, and tha esaminati 
tinned until the adjournment nt noon. Aa soon as court nonvpnpfl oft^,- 



— -^ -.^.H^. ^u^ aujvutuiurjut 1L1. noun. AB sooh OS oourt convened ail^r dionfir 
wS!""',' .f ""rrf/ "'i'^? '^^■'^ '"^ "iU'^'^aw the testimony of this witness. Tha 
& i^v «lo^ iC ■ "1'''^ testimony was a<!Cordingly withdrawn. Wh;n Mr! 
vavis, my asaoeiale in the case, spoke ot it by way of illastration, and not aa tea- 
Jw ^f ' ^ '"'""^""^ "^ *S' •'"'^^ ""^^ "''"' ''^™'' *" tlie extreme, ao mu^ ao 

t.id „. I m.,1 „i ,,e.k ,f it^ai ii ™ ml toll™.,. r„7.„;S t .1! 

plaiu to him iny purpose. Ha seemed to ffet anery. aud threnf,>Tieri mo %^? 
.tw.slh.tI..£aSw„ldl,.ll„! a.d 1, told £f lC,.a oSS." " J2^ 
intaad to strike ma from tiie roll." The point about the testimoni of one witniaa 
the oaJ o^Ti. . ^?- ^ r .1 P^"!'^^ ^ obflarve that the prosecution rested 

»i.idr,"'n",u^irsrrX'TnLj:,'Ti°£^„Sei"' '■''™''' "■ 

.„?°?',!!''' '"'' .""i' "'J"' *" "" 0'™l«j's teliinony wa. withdrawn > 
jnd If th.j wanted to comment on that le.tlmonj, why did thev Sli 
to have It withdrawn ? The f,.ets „r.^ ti.o=o . nr. ^r^u., * "r^ * "'^^ 



~..v^ 11 iii^j «^iiieu to eoniment on that testimony, why did they wish 

he wanted to get that witneas to state what Mrs. Buekn.r told hlS 
thai Susan told her. That i, the part ho wanted to get out That S 

auaoutty arose. If there was anything withdrawn, it was beeaase he 
had got It on^ and that part of the l^tlmony was' withdraw" "*Wo 

s£of°S» da^?Z°"?'Tr,"°° '" "i-S "' "» '«"• »' "■• »<iS 
sion of the daughter That leaves no doubt as to what they were eon- 

Zm'„mI I "t-""'"' '"t',"?' °""" ""' ""■ ••«tem.nB'o™eaSS, 
would not b. testimony. If it wa. testimony for Mrs. Buekn.r to So 
her own version, certainly it was not right for her to tett what oSS 
follt. said who were not there to testify in the matter. Thu" it wS 
proper for mo to prevent the attorneys from commenting on the oil 

ou It, didat I do right to prevent them? When Mr Davis went on 
and. poke, and insisted upon spoildng, and oommenting upon GriS 
ley . testimony, I stopped'him. Ho „ys further he undertook mSSy 
to illastrat. by supposition. But his supposition was to suppose a cS 
hke ihi. toslimony and I would not permit him. It Z, mS.5S 
to get m what he had no right to do' And Mr. D.vi, telUyZ h,3 
that h, tried two or three timoa Ho h«.,d me oalUng to him tSSl hK, 
was out of order. Mr. Hick, said I had to speak two or three tim,. ai" El 
turned around and jald if he could not conduct the case he wSld give 
;'."?■ i.H' ■"'"■'.>• It was just done for effect. Mr. Davi. adrS that 

St that Sfrr"""" ""«■'"■" ''™ " 'tar. InLTlS 
about that case 7 There was a woman on trW for having perpetrated 



, . iu,7ic no. a vtuiuan oi 

16 of the most disgusting murders that 



.no mo., „ s^sting murders that wa. ever porpetraied. So tn 
."ool,-,;. "?°f"«>?.. ' "" "ll'ie to Sive her . fair trial Phelan Sys I 
took more inter.it m the case than he did, and trying to malt, "'t I 
was trying to prosecute that wretched woman, when it was th. fault ot 
he, altoi-ney, she wa. oonvict.d. Now, Ph.lan tell, you h, "evS 
thought to ask that instruction. I asked him in his testiriony "pS 
why didn yon i^k for instructions from Ih. court that the tostiarv 
of one of the witnesses was not sufhcient to mnvicl?" and he m. h, 
did not think of it then. Is it possible that person. S pr.tmd Z 
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take upon themselves to defend a, person from a charge of murder, in a 
case of that kind, should be so negligent of their duties not to think of 
that important matter ? And so angry wa« he that he could not get in 
this matter about attempted rape, that he lost his case I And now he 
wants me to he impeached for his bad conduct I Kow, gentlemen, that 
matter, — the whole of it,— is before you. 

The charges are of four or five different kinds, several contained in 
each. Here is another one here that is included in the Eixteenth 
article : 

SirM. In hearing and (letermining a motion to quash an indictment Uien and 
there pending, againat one David G. HicliS, who was then and there anting as 
Circuit Attorney, pro tem., without having first appointed Bome other attorney 
to represent the State in that behalf. 

Here is the indictment against Hicks, and it is quashed. Now, gen- 
tlemen, see if it was not proper to quash that indictment. The circum- 
stances I do not recollect much aboufe The testimony was detailed by 
young Miller. He tells you he had a motion drawn up, and was going to 
move to quash, and Mr. Hicks told him not to, and he did not iile his 
reasons. Afterwards though, — he says that was about the second day 
of the t-enn, — at the last day of the term, he asked the court to quash 
that indictment; and when ho did so he moved to quash that indict- 
ment, and it seemed there bad been others of the same kind of assault 
with intent to kill. It left out the words " with malice aforethought." 
Mr. Hicks drew all these indictments up the same way as in drawing 
an indictment for himself. I knew nothing about it. The grand jury 
did not tell me they wanted another Circuit Attorney. It comes out 
there is an indictment against Hicks drawn up by himself— there are 
others in the same fix, and when Miller presents this, I asked the ques- 
tion if the same fact existed as in the otliers, and he told me yes ; I 
quashed it then, because I had quashed all the others for the same de- 
fect. What corruption is there in that? They undertake to say I did 
it because I was friendly to David Hicks. What evidence is there of it? 
They undert-ake to introduce testimony about that. I am friendly to 
David Hicks, — mora so than I am to a good many others. Is it a crime 
for one person to be friendly to another person? Who would be fit for a 
Judge if he has no more ^artJfllity for an honest man and gentleman 
than he has for a horsethief and acouodrel? Gentlemen, I ask any of 
yon if you do not feel a warmer feeling of friendship and more par- 
tiality towards an honest manand gentleman in every respect, than yon 
dofor a dishonest man and a scoundrel? I do not think aperson ought 
to be a Judge if he had just as much respect and just as much esteem for 
a dishonest man as for an honest man. I do not think that man would 
be fit for a Judge. In regard to Mr. Hicks, I like the young man. I 
believe he is a general favorite. From what acquaintance I have had 
with him for three or four years, I think him a promising young man, 
and would do anything to assist him. But that I would d8t dishonest 
to befriend Mr. Hicks or any other man, is an insinuation which I repel 
with scorn. They have tried to insinuate it that way, and to rake up 
everything agMnst me in my private relations. If they succeed in it, 
it is for you to decide how far it is their province to act in this direction. 
I want to allude to a few points in Phelan's testimony, to show the 
state of his feelings, and see his statement, and his swearing to the 
writing; and so, too, about Tyrell. How they swear when it comes 
against me I When they say I have acted harshly, and spoken harshly, 
and "severe in the extreme," to use Phelan's term, and when you ask 
them the question directly what was said, these very gentlemen cannot 
give the words, but they are willing to swear to their conciusiona thatit 
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matter, or was It that jou thouaht you hft^rH J,r 4 T^"^ oppreesivelj in the 
I thoughtrou had d/ right t^*doiraadvo?,^^V^" ^ something, a„d that 
mine? Wasn't tfaat what w^lTemaUer? ^™' "=7- ^f"! ^ wanted 

A. IQ aiat respect there might be a differenee of opinion 

ttrllk ■ ''" "^^ ^" ""^ •^•'''"°'' "^ *^« P-i'^t "bether an hone.t mistake 



Q. Didn't you get excited on that occasion Hn.1 t^iv . ^ j j , 
apt to do V "■-oasion, anit talii a good deal, as you a 

A. Annoyed ia the utmost term T far. i.^a t^ 

Judge. It „«, v""™„„yin/ °°™ *" ""■"" '» "'"'' °<" '• 

Q. la your name enrolled ae an attorney in any eounty ? 

s.'?r«.ti"rtr,^,^S4'™^^^ 

ought not to hay. dooe. GmlteS " S'f Sl„? w«"j''»' T""' ' 
her. ,o„ had . rigU to is.uo .«..h,i.™th"uS ,le" ,?r^n.S^ 
i^Snjjr;,;rKr°'tfdre:!,lt™ '£»rn ^ 

Sot the fault of the Judge but the flSlt„f.r' 7 .?"''"'"' '" 
thing,. Then the on. of tSing „.l of?hi oo« tS wTll,''^'°n'J'l, '"'' 
anger, and in that ca.e of Mofr. C'whrUddlh.T.Sl^o 
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eentlemen ? Do you think I ought to be turned out and thought not 
worthy of holding office in the Stats again ? Was there any evil inten- 
tion and if there was an evil intention was there anything evil in the 
act or in the intenUon either? And then as to this insulting expres- 
eions and manner towards attorneyE. Now, gentlemen, m every case 
vrhere it has been done, it was where 1 conceived the attorneys needed 
it— as they did. Your Speaker here has a gavel or hammer and can 
r^p. The Judge has to sing out at the top of his voice, as m the case ot 
Fos when I had to cail out three times before he heard me. Perhaps 
a rap on a soundiog-board would have caused him to hear me the hrst 
time Suppose a Judge calls a crowd to order when they are not out of 
order? It would be ridiculous. He must decide as he thinks— accord- 
ine to the best of his ability. So in this case, when these hiwyers were 
out of order, I endeavored to put them in a way of discharmng their 
duties. They say I did it with harsh, abusive, and insulUng language. 
But when you come to ask them about these insulting expressions, they 
cannot tell what tbey were. They only say it was harsh, and abusive 
With regard to signing the bills of exceptions. 1 think m these cases 1 
-did not do wrong. I can admit I was mistaken. I can admit I should 
Skve signed them. What were the facts ? Are they really as they say ? 
Dotheyshow I did anything corruptly? Ami to have no allowance 
for errors or mistakes, in the discharge of my duty ? Am I to be held 
strictly answerable for every error I commit-that it is no mistake or 
error but crime? I think youwiU take it fairly into consideration, and 
rive me the advantage of that. If it is error, or if it is mistake or ir- 
ieeularity with no bad intention about it, why of course it was not 
infpea^bable. Here is another class of accusations which I do not con- 
ceive it is vour duty to pass upon, and that is whether I have made right 
or wrong decisions. Now, I think if a Judge decides wrong m a case, 
if he is mistaken, exceptions must be taken, and the case inust be car- 
ried to tha Supreme Court and there rectified. If it is acquiesced in, it 
stands that the Judge was right in his demion. But il he makes a 
mistake, the law provides it must go to the Supreme Court. And I do 
not think that this Court has a right to investigate these matters and 
say whether my decisions were right or wrong. If there was corruption 
attending them, you may examine them, but I still hold, as before, it 
must be upon conviction for an indictable offense, before you can con- 
vict A Judge is as liable to be indicted as any other person, though 
for a matter not connected with his office If convicted he can be 
turned out, because Judges cannot hold office if they commit offenses 
and violate the Uw. Now, all I ask is that you examine the testimony 
and pive it an impartial hearing, and I shall be bound to be satisted 
about it^ 

The argument of Judge Jackson having been concluded, on motion 
of Sesatok Rains, the Court adjourned to 2 o'clock, p. * 
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EVENING SESSION. 

TcESDAY, June 21, 1859. 



The Court met pursuant to adjournment. 
The managcra and respondeat attended. 

[Ksported bj Geoige C. Stedman.] 

ARGUMENT OF MR. KNOTT. 

Mr. EiNoTT, having announced himself ready to proceed with his con- 
cluding argument, rose and said : 

Mir IT PLE.1SE THE CoDRT— Mk. Presibext: I regard the cause now 
about to be submitted to your final adjudication, as one of the most 
stupendous that can be submitted to a human tribunal. The interests 
involred. and the consequences to be anticipated from trials of tha 
nature of the present one, are of a magnitude that cannot pertain to 
any other Ihe State upon one hand, pointing to her violated laws and 
polluted Judiciary, appeals to her highest tribunal, demanding that the 
great and plenary power with which it is endowed may be exerted to 
arag corruption irom the high pla^ies in which it has perched, and save 
tier institutions from the foul contamination of its l)aleful presence ■ 
while upon the other, a distinguished recipient of popular fevor pro- 
testing his innocence, implores the Court not to pronounce against him 
a judgment that will not only remove him from his place, but forever 
stigmatize him as being unworthy of public confidence and unfit to be 
entrusted with any office of honor, trust, or profit I am aware too 
that every member of this honorable Court has, in the presence of hi^ 
counti^y, and in the most solemn manner, called upon his God to wit- 
ness his determination to try this cause according to law and justice; 
ana wmie tins solemn obligation rests upon you, I feel there is one of 
no less solemnity devolving upon myself. 

The House of Eepresentatives, with a unanimity before unknown to 
the annals of this or any other State,— a unanimity clearly evincing the 
deep and earnest interest excited in them by the alarming spectacle of 
corruption and wrong exhibited in the official conduct of this respond- 
ent,— preterred this accusation and sent me here to make good the same 
before this bar; and to them I atn sensible I owe the sti-ictest accountar 
bihty for the manner in which I discharge the grave and important 
duties they have entrusted to me. I know, too, that although my voice 
may be circumscribed by these walls, the inspection of my participation 
l°i ^^J"^ ""■^^ ^°^ ^^ limited to this occasion or confined to tftis capi- 
tol. Ihe dark picture of judicial crime upon which 1 shall ask this 
Lourt to look, wiH bo contemplated in every avenue of life, in every 
neighborhood throughout the State. The farmer in his rural retirement 
the artisan in hia workshop, the lawyer at his desk, and the merchant 
m his counting-house, each having an interest in the issue of this trial 
will examine and pass upon the action of every one connected with it. 
ffl ■■ *i"' ^^^ "^^^^ ^°" ^"^ ■'■ shall have left the busy arena of life, should 
olncial corruption rear again its horrid head in our beloved State, legia- 
lators and statesmen, recurring to this case as a precedent, will scrutinize 
our actions and criticise the manner in which we discharge our several 
duties with judgments unbiassed by any consideration that may influ- 
ence the opinions of those contemporary with these proceedinfs 
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I need not therefore assure this Court that, while I invite tiieir atten- 
tion to an application of the facts developed by the testimony to the 
law that must govern in the adjudication of this cause, I shall " nothing 
extenuate, nor aught set down in malice." I will endeavor to confine 
mjBelf strictly to the law as I find it in the books, and the facts detailed 
by the witnesses who have been sworn upon this stand; and in the deduc- 
tions I shall seek to draw therefrom, I will not intentionally deviate 
from the rigid requirements of truth and justice "even in the estima- 
tion of a hair." I will not give myself the latitude the respondent has 
eeen proper to assume. I will not give wings to my imagination and 
soar beyond the confines of the evidence, to decoy your minds from a 
calm and close investigation of the facts disclosed, and a proper appH- 
Cfttion of the law, as the respondent has deemed it wisest to do. There 
is no neceaiity for any such excursions of fancy on my part ; the case 
itself affords a field far too extensive for my physical strength or intel- 
tectual powers to explore, without seeking to venture heyond its bound- 
aries. I will not suppose a state of facts that has no existence, as he 
has done, and ask the Court to regard thecasesupjKisedasbeingpvoved; 
for, sir, rather than seek thus unjustly to prejudice the safety of a single 
hair of his head, my tongue should rot, nerveless and palsied, within my 
speechless lips. Nor shall I in any particular undertake to emulate the 
manner in which the respondeat has conducted his defense throughout 
He has exhausted the whole range of histrioaic art, from the lowest 
comedy to the heaviest tragedy; but, sir, I possess no such dramatic 
versatility. I cannot one moment assume the superciiious haughtiness 
of a dictatorial despot, and sneer upon all around me with an air of 
supreme contempt, and the next melt into tears under the overvphelm- 
ing power of my own pathos. Nor are my powers of sarcasm so bril- 
liant as those from time to time exhibited by the respondent. I promise 
no polish in my discourse, except what may be imparted to it by an 
honest conviction that I am in the discharge of a high and sacred duty. 

It will be remembei'ed that in the commencement of these proceed- 
ings, and indeed frequently during the preliminaries to this trial, the 
respondent not only poured upon the House of Kepresentatives all the 
vials of his wrath, because they, in the proper discnarge of what they 
conceived to he an indispensable duty they owed to the State, preferred 
these accusations against him ; bat treated the accusations themselves, 
as well as those who were delegated to present them here, with the 
most supreme contempt. Such, sir, was the arrogance of his manner 
that I was frequently almost constrained to exclaim as Cassius does of 

" Why, man, he doat teatride the narrow world 
like a Coloaaus ; and we petty men niuat 
"Walk under his ha^ lege, and peep about 
To find ourselvea dishonorable gravca." 

In the opening of this trial even the Senate was scarcely up to the 
dignity of his contempt. When honorable gentlemen sought to inter- 
change opinions upon the best method of proceeding, he haughtily de- 
nounced this Court as the most disorderly jury he had ever seen. When 
he came to state his defense, he not only advertised himself as the idol 
of the Fifteenth Judicial Circuit before whom that entire community 
deemed it an honor to bend the knee in the humblest reverence, but 
informed the Court that he was going to show that the charges brought 
against him were not only trivial, contemptible, and insufficient in law, 
but unfounded in fact; that he was the object of a blind, fanatical 
persecution, — sought to lae made the victim of a horrible conspiracy, con- 
cocted by his deadly foes to evict him of his office, and blast his reputa- , 
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tion, for no crime, no shadow of wrong upon his part, but that he would 
cause the flendish machinations of these remorseless enemies to recoil 
upon them with such accumulated force that they would only be saved 
from annihilation to become the " hiss and by-word" of ali good men, 
the synonym of all that is low, mean, and demoniac. I do not pretend 
that such was the language used by the respondent at any time, but 
that such was the idea he intended to convey. Yet, when the State sup- 
ports her cause by an array of testimony rendering it as clear and pid- 
pable as yon sun in his meridian splendor, — so irrefragable that even he 
nad not the effrontery to deny that the cose was made out ; when he is 
confronted here by an array of gentlemen a3 respectable as any in the 
State, I care not where they may be sought p—gentlera en whose reputa- 
tion he dared not assail, — gentlemen who detailed their testimony with a 
calmness and candor that carried with it an irresistible conviction of its 
truth, — all this boasted defense, this horrid conspiracy, this planned sys- 
tem of persecution, upon the altar of which he claimed to be an unof- 
fending sacrifice, " vanishes into thin air," and he seelia to escape your 
just condemnation, and the punishment due to his crimes, because a 
number of gentlemen did not know that he was habitually guilty of 
oEfenaes, a single one of which would be sufBcient, not only to hurl him 
in disgrace from his high position, but ought to fix upon him the scorn 
and detestation of every good man in the State. I need not remind 
this Court, that all the respondent seemed to try to establish by hia 
great relinue of witnesses was, that they were ignorant of the truth of 
the charges alleged against him ; for even that defense, discrwiitable to 
his character as a jurist, and insulting to the common sense of this 
Court, has been abandoned by him in disgust; and finally exchanging 
the sopercilliouB airs of arrogance and sarcasm, with which he has given 
variety to the naanner of conducting his defease, for the piteous tones of 
the profoundest humility, he presents the revolting spectacle of a man 
high in office, and hitherto hi^h in public confidence, pleading his mental 
imbecility, ignorance, and incapacity, in extenuation of a long and 
damning catalogue of crim^ alleged against him. Having failed to estab- 
lish a single circumstance he promised in hia defense, he stultifies him- 
Belf by saying, that notwithstanding we may have proven every charge 
against him, it was only a mistake in judgment, an error of thehead,not 
resulting from any corrupt intention ; and triumphantly calls upon the 
prosecution to explore the recesses of his hidden heart, and drag forth 
the evidences of corruption lurking there,— to anatomize his secret soul, 
and point out the very chamber where lurked the evil motive for each 
disgraceful act of ofBcial violence we have fixed upon him. Very well, 
1 shall do so when I come to analyze the evidence and apply it to each 
particular charge but I must defer the dissection until 1 shall have ex- 
amined^ some of the astounding positions the respondent has assumed 
in relation to the provisions of the constitution and the law involved 
in this cause. But, sir, I do not advert to the doctrines advaffced by the 
respondent because I beheve tbey have made an impression, or can ex- 
cite any feeling but pity, or ridicule. I do so for the purpose of show- 
ing the people of Missouri what kind of material a Circuit judge may 
be made of, — what amount of intellect and legal acumen is possessed 
by some who hold in the hollow of their hands the most important in- 
terests of the State, and the dearest rights of the citizen; and I have 
no doubt they will say the respondent has at least succeeded in estab- 
lishing his plea of ignorance, if he has failed to show his innocence. 

In the first place, sir, this learned Judge states, without any qualifi- 
cation, that the House of Representatives in presenting these articles, 
and the Senate in sitting here to try thera, are each guilty of a violation 
of the constitution, because the second article of the constitution pro- 
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videa that " the powers of government shall he divided into three dis- 
tinct departments, each of which shall be confined to a separate magis- 
tracy; and that no person charged with powers belonging to one of 
these departments, shall exercise any of the powers properly belonging 
to either of the other departments.' He contends that the Judieiary 
is independent of the Legislature, and that whatever may have been 
bis crimes, whatever may have been his official misconduct, the House 
of Representatives had no right under the constitution to prefer thes* 
articles; and that you, sir, in setting here to pass upon them, violate 
your obligation to support the constitution, because such action would 
be an infringement of the rights and privileges of the Judiciary, whose 
sole province he claims it to be, to make inquiry into, and properly 
punish such conduct. I will venture to say, sir, there is not another 
man in Missouri, learned or unlearned, who would hazard the expres- 
sion of such an opinion. Explain to the most illiterate man in the limits 
of the entire State the fact, that the powers of government are distri- 
buted among three separate and distinct departments, and that neither 
is absolute, hut all are accountable for the proper and lawful discharge 
of their respective duties, and ask him whether it would be proper to 
permit each one of these magistracies to he the judge of its own official 
demeanor, and he will unhesitatingly tell you, no 1 that if you make 
each department the tribunal to determine upon the propriety of its 
own conduct, you would soon have no restriction upon the abuse of 
power save the conscientious compunctions of the official, with no 
criterion of rectitude save his own mclination. No proposition can be 
more self-evident than that as the Judge is made an officer by the peo- 
ple, and for their benefit, he aliould be made answerable to them for 
the fidelity of his deportment in office; and if made responsible to them- 
they have a right to accuse him through their immediate representa- 
tives, and to have him tried before a tribunal of a character not likely 
to be swayed by the might of popular feeling, or the influence usually 
pertaining to elevated positions, either political or social. But, sir, the 
provisions of the constitution are too plain to justiiy an argument. To 
state the position the respondent assumes is all that is necessary to sbow 
its absurdity ; and besides, sir, the respondent himself, strange, incon- 
sistent and contradictory as it ia, presently assumes the equally ridicu- 
lous position that there are "tieo Icinds of impeackmeni!" In the one 
kind the House of Bepresentativea may, for certain things which he is 
pleased to call misdemeanors, of which I shall speak presently, prefer 
articles of impeachment, the accused may be confronted by his witnes- 
ses and have a fair trial; that in the other class be must be first in- 
dicted, tried hy a jury, and convicted by a jury, and the Senate upon 
the record of that conviction, and that alone, may impeach and evict 
him of his office ; and the only authority he cites for this remarkable 
position is the fourteenth section of the third article of the consti- 
tution : * 

The General Assemtiy shall have power fo e 
trust, or profit, within (his State, and from the 
viet«d of bribery, petjniy, or other infanioue crime. 

Now, sir, let us see whether this doctrine is sustained by this law, or 
any principle of reason. What, then, does this clause in the constitution 
mean ? It simply means that the right of suffrage, and the right t& 
hold any office of honor, profit, or trust in the Commonwealth, are- 
franchises inherent in every citizen, and that to deprive him of either 
of those rights requires an exertion of sovereign power ; that sovereign ty 
could not in the narrow limits of the constitution specify every offense 
for which the citizen should be disfranchised, nor provide the meaus by 
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which it should be done ; and that the Legislature is the agency selected 
by the sovereign power for the aeeorsplishment of these ohjects. It 
merely means to confer upon the General Assembly the power to pass 
a law declaring that all persona convicted of bribery, perjury, and other 
infamous crimes, should be disqualified from holding any office within 
the State, and deprived of the right of suffrage; and wherever the 
Legislature has included disfranchisement io the penalty affixed to any 
crime, it is one of the inseparable incidents to a conviction for that 
crime. Turn to page 608 of the Revised Statutes of Missouri, 1855, and 
you will find the Legislature, acting upon this view of this provision of 
the constitution, has enacted that 

Every person who stall be oonvi 
jury, punishable by any of the provisio 
competent to sarsH as a. juror, testify ai^ a witness in anj 
and flhall be diaqualified from voting at any election, o 
honor, trust, or profit, within this State. 

And besides, I espect to show that under the denomination " other 
infamous crimes" the Legislature has included the very offenses of which 
the respondent here stMida impeached; and has affixed to them the 
penalty of perpetual disfranchisement. But, sir, !et us make a practi- 
cal application of the doctrine of the respondent. The House of Eep- 
resentativea presents to this honorable Court articles of impeachment, 
charging some Judge with the commission of an infamous crime. The 
accused is brought before this bar,— granting such a thing possible after 
he has been tried by a jury, convicted and sentenced. The managers 
appear, and everytlung being ready for trial, they present the record of 
the conviction of the accused by the jury, and tell you that is all the 
evidence you are to examine as to the guilt of the party. You protest 
that you are under the obligations of a solemn oath to try the cause 
according to law and justice, and you cannot consent to give your con- 
sciences into the keeping of twelve other men. Perhaps they may have 
been bribed ; perhaps the witnesses upon whose testimony the verdict 
was founded may have been hired to swear falsely. You would prefer 
to see the witnesses face to face, — to see how they deport themselves,— 
or you would at least like to know upon what grounds the jury predi- 
cated an opinion you must be forced to adopt as your own. But no, 
you have nothing to examine but the record of conviction. And what 
next? Convict him? He has already been convicted. Disfrancliise 
him? His disfranchraement is an inseparable incident to his conviction. 
That was accomplished when the jury pronounced him guilty, and the 
court passed the sentence of the law upon iiim. This grave and dignified 
body, then, has been sitting here to enact one of the silliest, flattest farces 
imaginable, — to do a thing that has already been fully accomplished I ' 
I appeal to this honorable Court, if in all their experience they have 
ever known a position so palpably absurd, soutterly devoid of the slight- 
est trace of common sense, to be assumed before ? He protests agMnst 
this Court trying his cause. He invokes the constitution, and demaJids 
a trial by his peers, by a jury of his country. Ahl sir, he has a high 
appreciation of the trial bj^ jury now; but when a victim of his perse- 
cution goes before a grand jury of his country, and tells them ' the Judge 
of the Circuit Court has singled me out as the object of his vindictive 
malice, he has violated my liberty, he has outraged my rights, he has 
willfully, oorruptly,and brutally oppressed me, I demandat your hands 
the protection guai'antied by the laws of my country,' he goes privately 
before that grand jury in their retirement, and instructs them they can- 
not indict hm for anything of which he may be guilty in his office! 
You have not forgotten, sir, that the respondent ;n opening his case the 
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other day, when he came to speak of the seventeenth article, said ex- 
pressly, •' I did tell the grand jury they could not indict me ; I told 
them, too, I would fine them for contempt of court if they persisted in 
it;" and in the very next breath he claims the privilegeof being indicted 
by a grand jury; and even goes bo far as to say that the constitution 
precludes a trial without it 

Again, sic, he tells you, notwithstanding every fact charged has been 
mcontrovertibly established, they only amount to errors of judgment, 
for which the proper remedy would be hy appeal to the Supreme Court. 
Yet one of the gravest charges alleged against him is for having on re- 
peated occasions falsified the records of his courts, refused to sign bills 
of exceptions, and prevented in various ways the taking of cases fairly, 
fully, and properly before the Supreme Court. He tramples our laws 
under his feet, violates every principle of human right and justice, 
effectually thwarts the citiaen's right to an appeal to the Supreme Court, 
claims to be mdependent of the Legislature, and supreme in his own 
courts. A pillar and support of the law, he claims a chartered privilege 
of immolatmg upon the altar of his vengeance the righte and interests 
or all who may incur his hate. If consistency is a jewel, what a won- 
derfully rich lapidary he must be I ! 

And now, sii, pray what are the offenses for which the respondent 
admits he may be impeached ? What are the things and the only 
things for which he says the constitution authorizes the House of Rep- 
resentatives to prefer charges against him, or justifies the Senate to set 
as a Court of Impeachment ? Mrsl, The crime of being over sixty-five 
years of agel Second, That of being under thirty! TMrd, Besiding 
out of the circuit over which he claims to preside ) He avers that these 
three cases embrace all the causes for which he can be impeached; but 
I appeal to the distinguished lawyers I recognise in this Court to tell 
rae if he can be impeached at all for any of these things. Besides, sir, 
out of his own mouth I will refute him. In his answer, the respondent 
lays It down as the very cornerstone of his defense, that " by the con- 
stitution of Missouri, a Judge can only be impeached for misdemeanors 
in office, and those misdemeanors must first be declared, and the penalty 
affixed therefor, by an act of the Legislature," I quote his very lan- 
guage. Now, sir, where has the Legislature declared either of those 
things misdemeanors in office? and what is the penalty affixed thereto ? 
Sir, the Legislature could never be guilty of such a puerile absurdity. 
/^?i° V"' '^** ^"^ ™^" ^^^ * "S''* *^ exercise the functions of Judge 
ol Uie Circuit Court if he is under thirty years of age, or over sixty-five, 
or if he reside out of the circuit over which be claims to preside; but, 
SIT, under our statute, requiring that every Judge within thirty days 
Alter his election shall file with the Secretary of State a statement of 
his age under oath, and since the people of any circuit would hardly 
elect a man as a Judge who resides somewhere else, such a thing can 
scarcely happen; but if it should happen, it wouid ntfl be a -misde- 
meanor in offica On the conti-ary, the official conduct of the party 
thus unlawfully in possession of the office, might not deviate a single 
hairs breadth from the line of perfect rectitude. Sir, I will insult no 
member of this Court by insinuating that it is possible for him to en- 
<lorse this silly doctrine of the respondent, for I know it is a fact with 
which you are every one familiar, that there is another method, in no 
particular resembling this proceeding, by which a man must be turned 
■out of an office into which he has obtruded himself while under legal 
disability. But in order to demonstrate fully and effectuaDy the ex- 
treme absurdity of his position, I ask to apply his doctrine to the pres- 
ent case Suppose this impeachment is sustained, and the respondent 
disquabfied from holding any office of honor trust, or profit in this 
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State. So far as the Judgeship is concerned he is in the same predica- 
ment he would be if over sixty-five years of age. Now suppose, not- 
withstanding this fact, he should be again elected Judge of the Fifteenth 
Judicial Circuit, and by some means obtain a commission to discharge 
the duties pertaining to that office, According to the respondent's posi- 
tion, he should be impeached. What for ? Why for obtruding himself 
into an office he had no right to hold under tie law. Why has he n 



right to hold it ? Because he had been impeached and disfranchised. 
Well, what penalty do you or can you expect to inflict in this second 
impeachment? You can't disfranchise himi; that baa already been 
done. You had as well talk of killing a man after he is dead ! 

I have bestowed thus much attention upon the positions assumed, and 
the general principles laid down by the respondent, merely to show, Mr. 
President, what amount of legal knowledge, what degree of ordinary 
reason it is thought necessary by some to qualify a man for one of the 
most iaiportant positions in the government, — an elevated place in the 
judiciary of the country. And I must be permitted to say, sir, that I 
am confident the people of the Fifteenth Judicial Circuit, whom the 
respondent has so frequently, represented, with perhaps as much 
modesty as truth, as holding him in such profound veneration, will con- 
sider themselves happily rid of such a Judge when they have seen how 
illy capacitated he is to preside over their most vital interests ; for I am , 
happy to have the occasion to say that, from my intercourse with those 
of them whom I have had the pleasure to meet as witnesses here, the 
State cannot produce a more intelligent community, nor one more wor- 
thy of her protection. 

But, sir, let us inquire for what causes a Judge may be impeached. 
The constitution, twenty-ninth section, third article, provides that " the 
Governor, Lieutenant-Governor, Secretary of State, Auditor, Treasurer, 
Attorney-General, and al! Judges of the courts of law and equity, shall 
be liable to impeachment for any misdemeanor in office." Hence the in- 
quiry becomes pertinent, what will constitute a misdemeanor in office, 
within the meaning of this provision of the constitution ? The respond- 
ent has repeatedly claimed, that to constitute an offense impeachable, it 
must be declared so by the constitution; but I entertain a different 
opinion. I think if the framers of the constitution had undertaken to 
define all the offenses for which an officer should be impeached in that 
instrument, it would have been more voluminous than this statute book, 
and hence they used one general term applicable to every variety of mis- 
behavior calculated to lessen the adaptation of the ofBce to the purposes 
for which it was designed, whether that misbehavior amount to a crime 
or even an indictable offense or noti Like many other words, the term 
misdemeanor has a general and a technical meaning. Technically, it ia 
defined by Mr. Bkekstoae, in the fourth book of his Commentaries, 
page five, to be a gentler name than crime for the smaller faults and 
omissions in violation of law. I wOl read what he says : " A crime or 
misdemeanor is an act committed or omitted in violation of a public 
law, either forbidding or commanding itL This general definition com- 
prehends both crimes and misdemeanors, which are synonymous terms, 
though in common usage the word ' crimes ' is used to denote such of- 
fenses as are of a deeper and more atrocious dye ; while smaller faults 
and omissions of less consequence, are comprised under the gentler name 
of misdemeanor only." In its ordinary, general sense, the term misde- 
meanor is defined by our best lexicographers to mean, " ill-behavior," 
" evil conduct," " fault," " mismanagement," and includes every species 
of misbehavior of which a man can be guilty, that can tend to bring dis- 
grace upon himself, and diminish the respect due to his position, from 
murder and treason, down to the numerous vices that so frequently mar 



I bv Google 



rfyo HIOH COURT OP IMPEACHMENT. 

the purity of the social circle. It is in this sense I think it is used in 
the constitution. I think it was the intention of the framers of that in- 
strument to provide that any person entrusted with any of the distin- 
guished positions enumerated in the twenty-ninth section of the third 
article of the constitution, who should, during his continuance fierein, 
be guilty of any conduct calculated to disgrace that high office, should 
be impeached and disfranchised, whether that conduct were indictable 

In support of this view, my learned colleague, Mr. Hardin, on yester- 
day, read to you the opinions of Mr. Story and others, who express them- 
selves clearly and unequivocally in favor of it Besides, he demonstrated 
to you that the Congress of the United States has unhesitatin^y acted 
upon the conclusion, that the offense for which an officer may be im- 
peached need not be such as would subject him to indictment And 
here is another American authority upon the same subject, in addition 
to those cited by ray colleague : 

i stated in the Federal constitution, are tresBou, 
id misdemeanors, and in most of the State con- 
e. Tte meaning of both is probably tie same, 
aal or not, is a subject of impeach- 
But, sir, if the other view of the subject be preferred,— if it be thought 
that the t^rm misdemeanors in office is used in the constitution in a 
circumscribed, technical sense, and that the word misdemeanoi-s is there 
used to denote indictable offenses, of what may such offenses consist? 
Our statute provides that the common law of England, when the same 
does not conflict with the constitution of the United States or of this 
State, or any statute in force, shall be the rule of action and decision in 
this State. Permit me to read, then, some common law authorities by 
which such offenses are defined : 

The oppression and tyrajinical partiality of Judges, Justices, and other magis- 
trates, in the administration and under color of their offices, may be puniBhed by 
tmpeachment ia Parliament, or by information or imlietMent, according to the 
rank of the ofiendera, and the circurastajices of the oaeo.— 1 Russell on Crimea 
page 138. ' 

_ From this authority we see that oppremon and pariialiiy, by a Judge, 
IS not only indictable, but impeachable. 
But I will read another author upon the same point : 

There is yet another offense agaicst public jastice which is a misdemeanor of 
deep malignity; and so much the deeper, as there aie many opportunities of 
putting it in practice, and the power and wealth of the offenders may often deter 
the injured from a legal prosecution. This is the oppression and tyrannical par- 
tiahty of Judges, Justices, and other magistrateB, in the adminiatratioQ and under 
color of their office. However, when prosecuted either by impeiMmeiit in Par- 
liament, or by information in the court of Queen's Bench, according to the rank 
of the offenders, it is sure to he severely punished with forfeiture of their oflioes, 
(either consequential or immediate,) fines, etc.— 4 Stephen's Gommentaries, 
page 372. '^ ' 

Judge Bouvier, in his excellent Law Dictionary, defines a misdemeanor 
to be " a term used to express any offense inferior to a felony, punishsi- 
ble by indictment or particular prescribed mode." We find from the 
authorities I have read, that any act of oppression, partiality, abuse of 
authority, or official misconduct on the part^f a Judge, is indictable; 
and hence a misdemeanor in office, an offense answering exactly to the 
terms of the constitution subjecting him to impeachment. 
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I am willing, howovei', sir, for the accommodation of the respondeat, 
to come even to the t*rms he has prescribed himself, that to render an 
offense impeachable, it must be defined, and a penalty affixed by statute ; 
for a3 I have before assured you, this case is abundantly provided for. 
The Legislature of ot:r State, well knowing the natural proneness of 
some classes of naen when " clothed with a little brief authority,'! to 
domineer over their fellows, and override their rights a,nd liberties; and 
knowing, too, that just such characters would claim to be independent 
of all law not laid down within the lids of the statutes, with a sagacity 
and foresight worthy of American statesmen, has enacted that 

Every person holding or exercising any ofBce or public trust, who ahall be 
guilty of willful and maUeloua oppression, partiality, misconduct, or abuse of 
authority io. hia official capaoity^, or under colorof his office, Bhall, on conviction, 
be panished by imprisonment in the oonnty jail for a term not exceeding one 
year, and fine not esceediug one thousand doUara. — 1 P.evised Statutes Mia- 
aouri, page 613. 

Now, here is any kind of willful and malicious misconduct on the part 
of a Judge made indictable, and the penalty affixed by express statutory 
enactment; and hence, according to the moat rigid requirements of the 
rule laid down by the respondent in his answer, sufficient to subject 
him to impeachment. 

The respondent, sir, knows and feels that he cannot escape the force 
of this statute, and so completely overwhelming was this conviction upon 
him when he came to advert to it in his argument, he had no way to 
evade it but by totally denying that it had any application whatever to 
a Judge. To prove that it does not apply to a Judge, he had recourse 
to an argument that would liave wreathed tbe countenance of every 
member of this Court with a smile of ridicule, had not pity for his mis- 
erable confusion repressed it Says he, this cannot apply to me, for a, 
Judge cannot be guilty of oppression ; he may be guilty of an act the 
consequences of which may be oppressive, hut the act itself cannot be so! 
What a wonderfully nice distinction this is, indeed I Why, air, he rivals 
the celebrated Hudibras : 
He can d 

I suppose, sir, in carrying this newly discovered and ti-uly wonderful 
principle into practice, he would say, if I were to raise my gun and fire 
it in the direction of your body, whereby you are slain, I would be 
guiltless of your murder, because it would not be the act of firing, but 
the consequences of it that deprived you of life ! He forgot to say in the 
same connection that a Judge could not be guilty of partiality '. That 
was too much for even Us effrontery. But, sir, I will not insult the 
common sense of this Senate by further noticing a quibble so pitiful 
that the most contemptible pettifogger that ever ezercised^his profes- 
sional chicanery in a Justice's court, would feel himself disgraced to re- 
sort to it; for it is a proposition upon which no one here wUl require an 
argument, that of all others the office of Judge of the Circuit Court 
may be and frequently is exercised most injuriously to the rights and 
liberties of the people; that of all others it may be most easily per- 
verted to the vilest oppression, is moat liable to be polluted by partiali- 
ty, and subject to the greatest abuse; and that every person exercising 
its functions should be held to the strictest accountahOity for all his 
acts of willful official misconduct 

Again, sir, I hold that a Judge is impeachable, not only for what he 
may do in contravention of law and the duties of his office, but for 
neglecting or refusing to do what is enjoined on him by law. You will 
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remember that in Mr. Blacks tone's definition of the terms "crimes" 
aad "misdemeanors," I just now read to the Court, h« includes omis- 
«o_ji! as well OE c<mmmimts. But, sir, I wiO read another authority upoa 
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:8 of the same volume, the same subject is more elab- 



But I am not forced torelyupon thecommort law autborities, of which 
an abundance might be produced to sustain this position Turn to the 
twenty-first section of the sixth article of the act respeotin" crimes and- 
punishments : " 

Every officer or person holding any trust or appomtmentwho efaall be convic- 
ted o! any willful miaoonduct or misdemeanor in office, or nsahct to nerform 
anydiity enjoined on him by law, when no special proviaion is made for the 
punishment of such misdemeanor, misconduct, or negligence, shall bo puuUhed 
by fine not e^ceedmg iire hundred dollars, or i,^ imprisonment in the county iail 
not exoeedmg one year, or by both such fine and iinprisonmeat. 



Here, sir, a willful neglect to perform any duty enioiaed by law ia a 
misdemeanor ; and statutable misdemeanors being, according to the re- 
spondent s own demand, impeachable under the constitution, the con- 
clusion ^ unavoidable, that a Judge may be impeached for willful nec- 
lect of duty. "^ 

But, sir, how has the Legislature classified such offenses as oppression 
in office, partiality, abuse of authority, and other official misconduct? 
It has not only declared them indictable, and affixe<l a punishment to 
them, but justly and properly placed them in the category of infamous 
crimes. The constitution of the State, in the fourteenth section of the 
Xhad article, confers upon the General Assembly the power to exclude 
from every office of honor, profit, or trust within this State, and from 
the right of suffrage, every person convicted of bribery, perjury, or 
other mfaiMus a-imes ; and the General Assembly in pursuance of this 
power, aiter denouncing the offense of oppression, partiality and gen- 
eral misconduct, upon the part of those entrusted with power in the 
sixteenth section of the sixth article concerning crimes and punish- 
ments, in the eighteenth section of the same article declares that 

Every person who shall be duly convicted of any of the ofl^enaes mentioned in 
the pr^eding sections of this article shall be forever disciualified from holding 
any office of honor, truat, or profit, under the eoustitutiou or laws of this State, 
and from voting at any election. » ' 

And truly, sir, what can render a man more desei-ving of the lowest 
depths of mfamy, than the betrayal of such distinguished confidence 
as IS reposed by a generous, unsuspecting, honest people, in the person 
whom they elevate to the position of Circuit Judge ? It seems to be an 
instinct almost universal in the human mind, and certainly, sir it is a 
redeeming trait in our nature, to hold the treacherous betrayal of con- 
fidence in the utmost loathing, abhorrence, and detestation Judas 
Iscariot and Bendict Arnold will stand the despised and execrat«d 
monuments of more than fiendish depravity, as long as treachery has a 
signification in human language; but deeply stained as they were by 
the crime of treason, they are no more entitled to the universal abhor- 
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rence and execration of which they are eo justly the objects than he 
who, called by his country to administer her laws, prote t her cztizpns 
and maintain her institutions in their purity and integr t^ ignomin 
iously betrays tlie confidence of the generous, confiding leotle who 
have delighted to honor him, and perverts the power with which they 
have entrusted him to the advancement of his own private interestB 
and the gratification of his own licentious passions It was juat and 
wise in the Legislature to exclude from office and from all parti ip»t on 
in the rights of government all who should betray her most sjcied 

With these general principles before you, these plain unmiital able 
landmarks, by which your judgments may be unerringly tmded in the 
law, that law by which you have sworn to be governed m deciding this 
cause, I will undertake to demonstrate that the respon lent k fcuilty 
of almost every variety of official crime that diabolical ingenuity could 
devise, or human depravity perpetrate. 

I have shown that evei^ offense charged against the respondent is a, 
statutable misdemeanor in office, coming within the strictest techoical 
construction of the constitutional provision conferring juiisdiction in 
this case ; and now I shall show that every one of those charges is true I 

In doing so, sir, the means I shall employ will be the testimony of the 
witnesses introduced upon this stand, and the records offered in evi- 
dence; and upon these proofs I shall demand by authority of law that 
your judgment shall be predicated, for there is not a single circum- 
stance that can diminish their weight, or cloud their character. It is 
true, the respondent has frequently denounced them as his enemies in- 
tending unquestionably to prejudice the minds of this Court against 'the 
testimony they should give; but I appeal to all who have listened to 
the evidence in this cause, if in all their experience they ever heard so 
much testimony given with so little indication of personal feeling. Who, 
I demand, was the witness testifying upon this stand, who seemed to be 
actuated by improper motives, or exhibited in his testimony anything 
like the influence of a personal bias ? You saw them subjected to th» 
n3(»t harrassing, and frequently insulting, cross-examination by the re- 
spondent, without betraying the slightest disposition to do him th« 
most trifling iryustioe. No fact was withheld that could possibly be con- 
strued by the respondent into an extenuation of his conduct; no inde- 
cent forwardness to disclose what might tend to convict him, was mani- 
fested by any witness introduced by the State ; but in the spirit of hon- 
orable, dignified gentlemen, they detailed their testimony with an ap- 
pearance of calmness, candor, sincerity, and truth, but rarely exhibited 
in any court. 

That some of the witnesses introduced by the prosecution may enter- 
tain feelings of bitterness towards this respondent, I will not deny; 
they would be less than human not to do so, after the deep and deadly 
wrongs the evidence shows he has inflicted upon them, — the settffed plan 
of vindictive, relentless, untiring persecution, with which he is proven 
to have sought for months to ruin them in their aocitJ and business re- 
lations. But he that as it may, he has attempted by no legal means to 
assail their testimony ; he has not attempted to show to this Court that 
they are men unworthy of belief,— he dared not do it; he knew that 
such an attempt would recoil upon his own head with overwhelming, 
crushing weight. He has not attempted to show that Uie facts detailed 
by them are inconsistent with each other, or with the charges, for he 
knows that every witness is corroborated by the testimony of others 
and the records filed in the case. By such proofs, admitted by the re- 
spondent himself to be irrefragable, I propose to show that he was 
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willfully and maliciously guilty of every cliarge alleged against him at 
this bar. 

The respondent is charged first with a misdemeanor ia oflSce, in being 
guilty of willful and malicious oppression, exhibited in the uiyust and 
illegal imprisonment of Jonas Eaber, because Mr. Eaker failed to make 
return to a writ of mandamus that had not been served upon him. 
The points made by the State are, that Mr. Baker had not been served 
with the writ, and hence, was under no obligation to pay any attention 
to it; that the respondent knew this, and yet for the purpose of harrass- 
ing hita, or to establish the supremacy of his own opinion, right or 
wrong, he, in defiance of every principle of law, issued an attachment, 
had Eaker seized and heid in custody, and compelled him to answer, 
notwithstanding no process had been served upon him, — an act of high- 
handed, disgraceful, and dangerous tyranny, I boldly pronounce un- 
heard of before in the judicial history of the American government. 

It is proper, sir, for me, before proceeding to an investigation, of the 
faots proven in relation to this charge, to apprise the Court, by exhibit- 
ing the law, what is the proper and legal manner of serving a writ of 
mandamus. In order to do so, I will not trouble you to advert to the 
numerous authorities I have at hand, — ona shall suffice. The Supremo 
Court of our State, the grand centre of our judicial system, the great 
luminary from which our lesser tribunals derive so much of their legal 
light, with a precision and accuracy that has ever distinguished that 
learned body, has decided in the case of Ladue vs. Spaulding, (17 Mo. 
Hep., p. 139,) that a writ of mandamus must be served by delivering it 
to the person to whom it is directed, and he makes his return to it ; 
that it is no sei-vice for the officer to read it to him, and make his re- 
turn upon it., as he would an ordinary summons ; that the original writ 
must be delivered to the person required to answer. 

Now, sir, what are the facts in this case? The record which has been 
read to the Court shows that upon a certain day the respondent issued 
a writ of mandamus to Jonas Eaker, Judjie of the County Court, direct- 
ing him to make return thereto on the first day of the next ensuing 
term of the Circuit Court of Stoddard county. This writ was placed in 
the hands of John J. Jackson, Deputy Sheriff of the county, who de- 
livered a copy of it to Mr. laker, as he and Eaker both testify, and re^ 
turned the original to the Clerk, with a certificate of that ftict endorsed 
upon it, as also appears by the copy of the record here produced. On 
tie fourth day of the term the case was called. Mr. Kitchen, who had 
been employed, as he and Eaker both tell you, to represent Mr. Eaker 
in the matter, attempted to suggest to the respondent that there had 
been no service, and consequently there was no such case properly be- 
fore the courts There was the original writ, too, with the endorsement 
of the officer upon it, showing there had been no service, in court, and 
offered by Mr. Kitchen for his inspection. Mr. Phelan, who had also 
been engaged by Mr. Eaker to assist in the matter, likewise attempted 
to obtain a hearing, in order to explain that his client wasFiinder no ob- 
ligation to appear; but the respondent, after peremptorily closing the 
mouth of Eaker's counsel, arbitrarily demands of Mr. Eaker himself 
that he shall enter an appearance and answer to the writ, notwithstand- 
ing its defective service. Mr. Eaker declines to do so, and the respond- 
ent issues an attachment, has the Sheriff sei?.e him and bring him into 
court, where he is only released from custody upon the condition that 
he will the next morning answer to the copy. These facts are estab- 
lished beyond any kind of controversy, by the testimony of Mr. Tyrell, 
Mr. Jackson, Mr. Kitchen, Mr. Phelan, and Mr. Eaker. And how, sir, 
does he attempt to escape the just consequences of an act of high- 
handed oppression they indisputably £z upon him? He attempts to 
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•how th,f 111, defective servie. bj Mr. Jiok.on wa. cured before the 
attachment was issued. You, perhaps, observed the smile of tviumph 

that illuniined his countenance when he thought he had succeeded in 
palming that trick upon you. But how, pray, doea he aeek to make this 
appear? Ho mtrodnoea Mr, Dowdy, the Sherii; and proves by him 
thai; upon the case being called, and when it was suggatcd that thi 
original had not been handed to Mr. Eaker, the respondent ordered 
him to take the original and deliver it to bim, and tell him to make 
return to it; that ho did so ; that Mr Eaker rihised to receive It „S 
then the respondent caused an attachment to be issued, and Eaker to 
bo arrested He prove, the same thing by Mr. Hicks who stand, in 
the court house door, hears the court tell Dowdy to take the original 
and deliver It to Eaker, and hears Eaker refuse to take it when offered 
to him at the gate of the court house yard. Unfortunate was it for 
„°;'ir'tl . 5' , *"? ■™' P'oof, for it show, clearly and incontro- 
vertibly that he h>^ the i^rmceb)/ <:<^y waivoid avdwmhhss : for other- 
"J. he would not have sent Dowdy to Eaker with the origina] But 

hetbat diggethapitshall fall Into It;" and this unforttSale proof 
place, tbe respondent m a still more unenviable dilemma, as I Shall 
show. I bold m my hand a copy of the writ, which commands Baker 

L.???' TtI'";™' °,° 5t" *1J"' ">' "" »"' t*™ •>' "tirt, which 
was the 17th day of May. This record also shows that file case 
™ called and the attachment issued on the u,adiah, at which lime 
Mr. Dowdy and .¥r. Hicks .wear the original w«, offered to Eak» 
Ho, Sir, the respondent has shown, either that he was guilty of the ridi- 
culous absurdity of having a man summoned on tbl ZOib of May to 
answer on the litb of the same month, three days after the time men- 
tioned in tho wnt for answering bad elapsed, or of the perfidv of at^ 
tempting » deceive Mr. Eaker, and induce hii to appear iudansw^ 
to a writ that bad not been served upon bim. I am perfectly willing that 
th^ respondent may explain tho ridionlou. predicament he ha. pCS 
aSrf'u. ™.°„?°,b "f ■ ''°'.' "f^P'lM to 'ki-t 1. has himself 
aflorded us one of the strongest proofs of an ignominious and corrupt 
detormmation upon his part to make Eaker answer to that writ of 
mandamus, right or wrong ! ".'^oi 

But what else, sh-, does he urge as a defense to this charge 1 I blush 
for the repuMtion of my State, but it is true,-. Judge of . Srciit Court 
inMissoun contend, that it was Mr. Eakei's duty to come into court 
ajd inform him that this writ of mandamus hid not been .ervSl 
What an extremely ridiculous position for any sensible man to assume. 
S(,rfr°w/"^°*°"'S "t""T "'tie judiciary of an enlightoned 
State! Why, sir according to this doctrine, if Mr. EakCr had never 
heard of the wnt of mandamus, he would have been liable to arrest 

Zf,ZfV^T"t i*" °°' "'',' "to ""' '"'■' '"'""ing the roipo" 
ent that it had not been served upon h m. And so, sir 1 sunnose that 
every oitiien in tho Stato, in order to save himself ftom beSSSned 
a A '" >«»""mpl of court or at least to keep out of the clutches of 
the Sheriff, must go to the Circuit Court and tell tho Judge that no 
wnt has been served upon him. 

If I could assemble around me in one vast audience the honest and 
mlelligenl people of the Fiftoaith Judicial Circuit, and tell them thS 
Judge had expressed, before this learned Courl, an opinion .outtlrlj 
devoid of the least scintilla of common resson? .xhiSitiug such S 
and palpable ignorance of the most obvious principle, of law, not ffS 

b". b.? TT^J J?' ',°,"''' >"■' ""> •■"»• "<' Indignation tS 
he had so stultiiied himself, and them. 

It is apparent, sir, tliat the respondent, in causing Mr Ealrer to be 
arrested, acted in violation of hiw, and iitrther, when he ref™d to bea? 
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the counsel of Mr. Eakei- speak in his behalf. It is a constitutional priv- 
ilege that every man enjoys of being represent-ed by counsel if he de- 
sires it. Had Mr. Eaker been properly served with process, it was en- 
tirely optional with him whether he would have spoken a single word 
to the court, or whether he would have left it to his counsel to represent 
him ; and more than that, if it was proper or necessary for Mr. Baker 
to suggest, when the case was called, that he had not been served with 
process, his employed counsel had a constitutional right to make that 
suggestion for him, of which oo court could deprive them without an. 
arbitrary abuse of official power. Yet, sir, it seems that constitutional 
guaranties a^e mere gossamer when interposed between this Judge's 
whims aad their gratification. When a regularly licensed attorney- 
presumes to make a suggestion for his client, he is peremptorily ordered 
to take his seal^ and shut bis mouth. When he attempts to make a re- 
spectful remark, as "amietis curiic," he is insultingly and harshly told 
iiat his friendship is not desired by the court The lawyers at his bar 
must be so many dumb dogs, or make their every sentence conform to 
the humor of his caprice. 

But this respondent not only acted wrong in imprisoning Eaker, but 
he knew it at the time, and did it to oppress Eaker, to injure Kitchen 
and Phelan, and to establish his own supremaxiy at the sacrifice of evei^ 
opposing obstacle. Grant him all the mental imbecility he claims, and 
stifi he knew that the manner in which the mandamus was served gave 
him no jurisdiction over the pereon of Eaker, no right to have him ar- 
rested, — or why did he send Dowdy to serve the writ oyer ag^n ? Why 
did he discharge Eaker from imprisonment when he simply wrote upon 
the copy that John J. Jackson had handed him, what he and his lawyers 
had both previously told him, namoly, that the .writ had been served by 
acopy, and he was not hound to answer? Think of that, sir. When the 
case ^ called, he is told by Kitchen and Phelan there has been no ser- 
vice, and Jae merely insults them for their pains. He inspects the writ, 
finds himself there is no service, and sends Dowdy oat to deliver the- 
original to Eaker, aad thus decoy him into an appearance, Mr. Eaker 
is attached, and when he simply writes upon the copy of the writ what 
the court already knew, that he had not been served, he is discharged. 
He had taken it into hia head that Eaker should yield to him, and he 
determined that he should do so at all hazards, regardless of law, re- 
gardless of right, and regardless of his oath of office. He knew that 
Xitchen and Phelan had told their client that there was no difficulty 
in hia cause,— that there had been no sufficient service of the writ ; and 
he determined if possible to let Judge Baker know, and to let all that 
audience know, that the opinions of Kitchen and Phelan were not to 
be relied upon. Mr. Hicks gives us the key to this in his testimony. 
He says, when Mr. Eaker was brought into court upon the attachment, 
the Judge said to him, " I don't suppose you meant to be in contempt ; I 
suppose it wa-s the fault of your lawyers ; they didn't knoifrtheir duty. 
There it is, sir. There's a splendid opportunity to give the professional 
success of Kitchen and Phelan a stab; and the respondent eagerly 
availed himself of it. He bullies them when they dare arise to speak, 
fo the client. He pursues a course toward them calculated to make 
all behe they do not know their duty, He then makes an example of 
E k to how what difficulties their ignorance brings upon their clients;, 
and wh n he is dragged before the court, he takes occasion to tell the 
om u ty through those present that Jonas Eaker has been brought 
nt t ouble through the unreliable advice of his counsel, Kitchen and 
Th Ian 

It a principle well established in the law, that every sane man is 
conclusively presumed to intend the probable consequenoos of his own 
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act. I shall show the authority for this before I conclude. Therefore 
if you believe the respondent to be a sane man, and that it is oppressive 
to a man to be imprisoned unlawfully, or to be insulted and brow-beaten 
when he otters to speak to a court, you are bound to conclude that this 
respondent intended to oppress Eaker and his counsel. Ah I but says 
the respondent, " Mr. Eaker did not think my conduct oppressive." 
bir, have you forgotten the evidence of Washington Carlisle ? Did he 
not tell you that Mr. Eaker presented this respondent to the grand jury 
for this very aot of oppression ? If he did not think it oppressive, why- 
did be make the affidavit he did, and cite the sixteenth section of the 
sixth article of the act concerning crimes and punishments? Has the 
respondent forgotten that little slip of paper that caused such' a trepidar- 
tion in him when it fell into the hands of the grand jury ? I will re- 
mind him of it before I get through. If he intended to oppress Baker, 
or Kitchen, or Phelan, and willfuliy did any act tending so to Oppress 
either of them, be is guilty of a misdemeanor in ofhco; and for every 
misdemeanor in ofSee he is liable to impeachment. There is no evading, 
this conclusion. It will force itself upon you. It is the evil intent vou 
are^to punish, not the amount of damage done. 

Now, sir, the proof upon this article plainly shows the respondent will- 
fully and maliciously guilty of three distinct offenses: disgracin" the 
bench by a hectoring, contumelious, and insulting demeanor towards 
members of his bar, who were in the respectful and proper discharge of 
their duties; peremptorily and tyrannically depriving a citizen of the 
right guarantied to him by the constitution, of being heard by his coun- 
sel ; and of violating the sacred right of personal bberty, in open con- 
tempt of every safeguard the constitution and laws of our country have 
sought to throw around it. And to you is submitted the question 
whether such conduct such open, gross, and infamous acts of unre- 
strained tyranny, shall be permitted to pollute your judiciary, destroying 
its efficacy, defeating all the beneficent otfjeots for which it was estab- 
lished, and rendering it an engine of oppression to our citizens of the 
most daugeroua and despicable character; or whether the miyesty of law 
shall be vindicated, and the purity and dignity of our institutions nro- 
tected. '^ 

You must go home and tell your constituency that you have licensed 
the courts to insult, abuse, and brow-beat any counsel whom they may 
employ to represent their interests ; that you have licensed them to com- 
pel the citizen to answer to process whether it has been served upon 
him or not; that you have given them permission to drag the citizen 
away from the demands of his business, however urgent, from the bosom 
of hia familyj however much they may require his presence, and compel 
him to answer to a process that has never been sei'ved upon him ■ or 
you must tell them we have established the subordination of official 
authority to the law of the land ; we have set the seal of condemnation 
upon judicial oppression ; we have taught all whom the people have en- 
trusted with power that Ihey cannot render that power subservient to 
the gratification of their own passions without expecting certain and 
just retribution. 

I cannot, sir, consistently with what yet remains for me to do in con- 
nection with this cause, dilate elaborately upon the charaoter of the con- 
duct of which the respondent is proven to have been guilty in this in- 
stance, nor upon the consequences that must inevitably result from per- 
mittii^ it to l»e indulged in without restraint by the courts of the coun- 
try. Imust leave it to those who have inherited the priceless legacy of 
freedom from the battle-beds of revolutionary sires, to determine whether 
. it is worth the protection of the law, or is to be surrendered to the ca- 
price of every petty despot who may be disposed to lord it oyer them- 
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for the fleld yet remaining for me to explore is far too wide; subjects 
detnanding (tie scrutiny of this Court, and the condemnation of every 
patriotic citizen of the country, and remaining to be considered, are too 
numeroiis and too exeorahle in their natures to justify me in lingering 
upon the threshhold of the case. I must proceed to the next charge ex- 
hibited against the respondent, and request the Court to apply the facts 
disclosed by the evidence to the accusation ; and if I am not much mis- 
taken in the effect of plain, unequivocal testimony, upon honest and in- 
telligent miods, I will be sustained in the assertion that no case was 
ever more dearly and fully estabiishiid. 

By the record, sir, which I hold in my hand, and which has been read 
as evidence to the Court, it is shown that at the November term, 1858, 
of the Stoddard Circuit Court, there was pending the case of Matthew 
II. iloore against James Walker, instituted by Mr. Moore for the pur- 
pose of obtaining possession of certain lots in the town of Bloomfield, 
where both the respondent and Mr. Walker reside. The second article 
charges upon the respondent an exhibition of wilH«l and corrupt par- 
tiality in this case, ul7terlj[ inconsistent with the duties of his position as 
Judge of the court in which the cause was pending, disgraceful to the 
character of the judiciary of the State, and in direct violation of the 
law it was his most sacred duty to maintain and uphold; and the evi- 
dence proves the charge true to the very letter. He is cliarged with 
.advising Mr. Walker not to compromise this suit, assuring him that the 
field-notes of the town were lost, and that he would be successful. And 
Mr. Walker tells you in his testimony that there had been overtures 
of compromise made to him by Mr. Moore, but not being acceded to 
by him, were withdrawn; that one evening during the Kovember term, 
1B5S, of the Stoddard Circuit Court, the respondent came to him, near 
his stable in BloomSeld, and asked him if he and Mooro had settled 
their difficulty about these lots; he told the respondent they had not, 
and he didn't know that they would ; and that the respondent said to 
him, ■' I would not do it ; the field-notes of the town are lost, and he 
can't hurt you." Here, sir, it is shown that he not only advised Walker 
not to compromise, but gives him his opioioa upon the merits of the 
case ; or rather assures him he will gain it, and gives him one of the 
best reasons for that opinion in the world, namely, that the field notes 
are lost and Moore can't identify his property. It is a matter of no 
kind of consideration with this immaculate Judge how justly Mr. 
Moore may have been entitled to the property in question, how much 
he had paid for it, or how unjustly Walker may have been keeping him 
out of it; he discovers a defect that must necessarily exist in Moore's 
proofe, and fearing that Mr. Walker is an honest man, — for this Court 
will say he doM carry the very index of honesty in his face, — and will 
make a compromise in which justice may be done to both parties, he 
descends from the bench, finds Mr. Walker out, and officiously sets 
himself to work to fortify his mind against any such compromise, and 
gives him such assurances of success as to insure his not accepting 
Moore's proposition for an adjustment of the diifioulty existing between 

What a splendid example of judicial purity and impartiality is heie 
presented ! I challenge the world for a production of its parallel since 
the days of the illustrious Jefireys, whom this Judge so successfully 
emulates! How the world will admire, and our own citizens venerate, 
a system that permite the Judge to act as counselloi for any party he 
may feel disposed to favor I How we should congratulate oursehes 
that it has been reserved for a Missouri Judge, with a smgle exertion of 
his towering genius, to make a discovery in the science of jurisprudence 
that the long succession of ages required for the perfection of the com- 
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moil law was inadequate to develop! How little our Legislature 

understood of the natural prerogatives,—" the divine right," of the 

judiciaiT, when they declared by statute that no Judge should act aa 
counsellor in any ease, and that for any willful partiality be should be 
fined a thousand dollars and imprisoned in the county jail for twelve 
months I 

But the respondent says he gave this advice to Walker after the case 
had been removed by change of venue ! Then why did he ask Walker 
if he had settled it? If he had just before made an order moving it 
out of the circuit, it is but reasonable that he should have known it was 
not settled, without asking. But unfortunately for the respondent, sir, 
Mr. Walker says he made no secret of what the Judge had advised him ■ 
he went straight and told several that he was safe ; the Judge had told 
hihi he could gam his case. And Mr. Moore tells you he heard of the 
Judge having given this advice before he filed his petition for a change 

The respondent then shifts his ground, and says the advice was given 
after the notice was given that a petition would be presented for a 
change of venue I But this won't do; for it is not in evidence that any 
notice of the kind was given. On the contrary, Mr. Moore tells you he 
prepared a petition and swore to it, and left it with Mr. Tyrell to obtain 
the change of venue for him, and went home without doing anything 
more. Sir, the respondent is forced to try another defense, and he does 
so ; but what is it 7 Why, that this suit of Moore against Walker affect- 
ad his interests incidentally, or collaterally ; that he was the owner of 
lands somewhere contiguous to Bloomfield, the title to which was in 
some manner connected with the matter in controversy between Moore 
and Walker, I don't know whether this is true or not, sir. Mr Tyrel! 
Mr. Bartlett, Mr. Kitchen, Mr. Phelan, Mr. Bedford, Mr. MiUer, Mr. 
Hicks, and Mr. Owen, the Recorder, all live in Bloomfield, but you hear 
a syllable of no such thing from any of them. But suppose it is true : 
it only shows the conduct of the respondent to be if possible more eoi-- 
rupt and perfidious,— springing from motives of selfish interests Let 
the respondent reflect for a single moment upon the unhappy predica- 
ment in which this wonderful defense places him, and he vnU. see that 
he has exhibited himself to the world in the attitude of a Judge sacrifi- 
cing the interests of a private party to the preservation of his own, — 
the meanest act, the basest tyranny of which he could have been guilty 
had be put his invention on the rack to produce the sublimated essence 
of corruption. My God I what a spectacle ! A Circuit Judge, holding 
in one hand the law which was intended to protect alike the humblest 
citizen and the highest official in the State, and which he has sworn 
to apply faithfully to the protection of all ; while with the other he 
ruthlessly seizes upon the rights of the defenseless private aitizen, and 
immolates them upon the altar of his own self-aggrandizement 1 Can 
anything be more horrible or terrifying to the patriotic citizen ? No 
matter how just Moore's claim to the property m question may have 
been, the establishment of it would have interfered with the interests 
"l *?^ Judge; and therefore the Judge may justify himself in violating 
the kw and his oath of office, and in bringing disgrace upon the judi- 
ciary, by descending from the bench and taking upon himself the bur- 
den of his adversary's defense I The law, I suppose, is not made for 
the private citizen ; it is only to enable the pampered despot, mantled in 
judicial robes, to sacrifice the rights of all around him to the preserva- 
tion and advancement of his ovm interests! "Oh I shame, where is 
thy hlush !' —when a Judge can resort to such a plea as this '—when he 
can ask this Court to tell tho citizens of Miasouii that, when their rights 
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conflict with tbe interests of a Circuit Judge, the law aiTords *thein no 
protection ! 

It is established by the evidence beyond the power of controversion, 
that the respondent did act partKilly in this case ; that he prejudged it, 
and apprised one of the parties of his judgment. Now, had he a right, 
or was it proper for him to have expressed an opinion in relation to it 
to anybody, letalone one of the parties? One of the moat celebrated 
of the English Judges refused to express an opinion out of court upon 
a case likely to copie before him for adjudication, even when specially 
solicited to do so by the king himself, upon the pounds, that if a man 
express an opinion in oue place, the pride innate in every human bosom 
would influence him to make good that opinion anywhere else. So 
that if a Judge should give an opinion when off the bench, he would 
at least be tempted to support that opinion when on the bench, although 
wrong. 

But, sir, if a Judge may be permitted to advise a party litigant before 
him in one case, he may in every case ; and if he is permitted to espouse 
the cause of any party he may select in every case, the inquiry becomes 
pertinent, at what stage of the proceedings the privilege attaches, and 
at what stage he must cease its exercise. Can there be any restriction 
to the exercise of such a privilege by a Judge, uuIpss it is prohibited 
entirely ? What is to prevent him from giving his friend the advantage 
of his counsel, ii-om the drafting of the declaration to the levying of 
his execution ? Sir, establish this doctrine, and no man will aj)peal to 
the laws of his country until he has secured the good will and advice of 
the Judge ; and to obtain this he would bring to bear upon him every 
appli^ce that can possibly tend to influence his feelings, so ihat a 
thousand avenues wdl be opened at onoe, through which corruption in 
as many insidious forms may invade the judiciary and effectually anni- 
hilate its efficacy, before any adequate remedy can be applied. The 
rich suitor, by means of his wealth, will procure a speedy promotion of 
his interests, at the expense of law and justice, whde the sc^ualid vic- 
tim of " chill penury" will die at the gates of the temple of justice ere 
his cause is reached, through the immense accumulation of more favored 
causes in which tie Judge is interested aa counsellor. The friendless 
child of poverty will be permitted to rot in the suffocating vapors of the 
dungeon for a crime of whioh he is perhaps innocent, while red-handed 
murder will walk abroad at noonday arm in arm with the powers of 
the law and the administrators of justica 

Sir, it was wrong — common sense says it was wrong — for this re- 
spondent to act as he is proven to have done in this instance ; and the 
statute not only plainly forbids a Judge to act as counsellor in any case, 
hut provides that he shall be fined a thousand dollars and confined in 
jail for a year for any exhibition of willful partiality. Was he willfully 
partial? Was his advice voluntary or involuntary? Did he go to 
Walker of his own accord and in his sane mind give him this advice, 
or was he compelled to do it ? If he was in his proper senses and under 
no compulsion, the act was willful; there is no escape from it. He 
tells you himself he did it because he had an interest in the matter ; 
that it either directly or remotely involved the title to his own land. 
But, sir, there is another motive developed by the evidence. Mr, Moore 
tells you the respondent was unfriendly to him ; and in consequence of 
this prejudice he was compelled to take a change ol venue. Here, then, 
are sufficient incentives upon a will ready to be influenced to dowrong, — 

Sersonal aggrandizement, and vengeance upon an enemy, hand in hand, 
oth to be accomplished by one bold stroke of official crime I 
I will dwell no longer upon this charge. The offense it alleges has 
been clearly proven. This Court will stamp it indelllbly with the seal 
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of indignant condemnation, and ft virtuous, intelligent, and patriotic 
■constituency will affirm the judgraenti 

I will now request the Court to turn their attention to the facta 
developed by the testimony in relation to the third article, in which the 
respondent is charged with willful and malicious oppression in sending 
the case of Limbarger vs. Powers from Wayne to Mississippi county, upon 
a change of venue, Mr, Fox and Mr. Bedford tell you that they were 
the counsel for the two parties, — Mr. Fox acting for Mr. Limbarger, and 
Mr. Bedford for Mr. Powera. That when Mr. Limbarger had deter- 
mined to have the cause removed to another circuit, on account of the 
prejudices of the Judge being arrayed against him, there was a consults 
ation between them as to the proper county to which the case should 
be sent. Mr. Fox proposed Madison, but Mr. Bedford objected to that 
county because Mr. Fox resided there. Iron and Bollinger were then 
mentioned, and it was agreed that either of them would be suitable. 
Whereupon Mr. Fox presented his petition to the Judge for a change 
of venue; the Judge examined the petition, and in a tone of voice 
betraying considerable feeling, ordered the change to Mississippi county. 
Mr. Fox instantly arose to expostulate agMnst the oausij being sent to 
so remote a county, and assured the court he had consulted Mr. Pow- 
er's counsel, and they had agreed the case should be sent either to Iron 
or Bollinger. Mr. Powers, and Mr. Bedford, his counsel, were both 
present and tacitly assented to Mr. Fox's representations of the agree- 
ment. But the respondent in a harsh and insulting manner orders 
Mr. Fox to shut his mouth; " the order has been made and shall not 
be changed." Mr. Pipkin, who was associate counsel with Mr Fox for 
Mr. Limbarger, arose, and in a respectful manner called the attention of 
the court to the fact that either of^ those other counties would be suita- 
ble, but that sending the cause to Mississippi would drive him out of 
the case To Mr. Pipkin the respondent replied in a rude and insulting 
style, that it was no concern of his if he vias driven out of the case ; and 
when Mr. Fox requested him to rescind theorder entirely, andinformed 
him he would rather the case should remain where it was than to fol- 
low it to Mississippi, the respondent told him he would fine him if he 
thought it would not be construed into a personal matter. That these 
are the fa«ts, sir, there can be no possible dispute. No witness he has 
introduced controverts any of them. Mr. White merely states he was 
not consulted at all about it, but it was never pretended by any one that 
he had been. Mr. Powers was introduced, but he merely states that Mr. 
Bedford objected to the ease going to Madison, as Bedford says himself. 

Now, sir, was this conduct proper, or was it oppressive ? Examine the 
fourth section of the statute regulating changes of venue, and you will 
find the duty of the court under the cirounistances clearly defined. It 
was simply to ascertain what county would be most convenient to Mr. 
Powers under all the circumstances, and to award a change of venue to 
that county. But does he do so ? Mr. White, Mr. Fox, Sfc-. Bedford, 
and others I believe, testify that from GreenvUle, the county seat of 
Wayne, where this cause was pending, it is bj; the usual route over a 
hundred miles to the county seat of Mississippi; while from the resi- 
dence of both parties to Ironton, the county seat of Iron, it is only 
about twenty or twenty-five miles, and about twenty-five to the county 
seat of Bollinger, from the same points 

The parties are therefore compelled to travel four times as far, and 
subjected to four times the expense ; while there is not a single ad- 
vantage insured to either. On the contrary, the trouble and expenses 
of both parties are not only multiplied to a grievious and burdensome 
«xt*nt, but the chances of a speedy trial are very materially dimin- 
ished ; for it is hardly to be presumed that all the witnesses on both 
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sides of the case could find it convenient to leave their families nnd 
business and go upon a journey of over a hundred miles, while thera 
would be but comparatively little difficulty ia procuring their attend- 
ance upon a court within twenty or twenty-five miles of them. And 
more than that, sir, every single lawyer engaged in the cause is com- 
pelled to abandon it I Ah I but says the respondent in his answer to. 
this article, with a recklessoeaa characteristic of him, "I supposed 
good lawyers could be obtained in Mississippi" I have no reason, air, 
to suppose otherwise myself; there may be, and no doubt are, learned 
and talented lawyers there; but I ask if that fact justifies the respond- 
ent in fjrannicaily snatching business out of the hands of Fox, Bedford, 
Pipkin, and White 1 The respondent intended that portion of his an- 
swer as a witticism, and I amquitecontentheshall have the benefit of a 
sarcasm purchased by a forfeiture of the respect of every good man that 
will reaa it. Had he a right to compel Limbarger and Powers to resort 
to counsel they had perhaps never seen, although they might have been 
learned and talented ? 

But, sir, did the respondent willfully intend to act oppressively in 
this instance ? If the probable and reasonable consequences of his act 
were grievous and oppressive, you are compelled by the law under 
your oath to conclude that he maliciously did it for that purpose. If I 
deliberately five a pistol in the midst of this audience without any as- 
signable motive, and a man is thereby slain whom I have never seen 
before, it is a conclusion of law — an inevitable, conclusive presumption — 
that I maliciously intended to take that man's of life, and 1 will be 
held guilty of murder. And, sir, the same principle applies to eveiy 
variety of voluntary human action. If a man do any wrongful act 
whatever, by which any it^jury aocrues to another, he is conclusively 
presumed by the law to do the act for the purpose of inflicting the injury 
naturally resulting fi'om it Now, sir, was it likely to be any more op- 
pressive to Limbarger and Powers to he compelled to undergo the hard- 
ship of over four times as much travel as was necessary ? Was it right, 
or would you consider it oppressive, to fjuadruple the costs, and dimin- 
ish the chances of a speedy trial, by sending their cause over a hundred 
mites away,— where, sir, you are informed it has not been tried to this 
day.^while there were three courts within twenty or twenty-five miles 
of the parties where no obstacle to the proper administration of justice 
existed ? Will you entertain no suspicion of oppressive, naalicious intent 
upon the part of Ibis man, when you see him sending a case throvgk 
three counties, — Cape Girardeau, Bollinger, and Scott, — either of which 
would have been much more convenient to all concerned than the 
county of Mississippi ? Was it no oppression to Mr. Foi, Mr. Pipkin, 
or Mr. Bedford to be driven out of their case, when there was not the 
slightest necessity for it ? He cannot plead ignorance of the probability 
that all these consequences would result from bis unprecedented order 
in this cause, for he was told earnestly and repeatedly by eoOnsel at the 
time that it would be so, and on the next morning was requested to 
rescind the order and leave the case there, subject as it was to 
be biased by his pr^udiees, rather than that the parties and wit- 
nesses should be subject to such unheard of inconvenience and hard- 
ship; but, sir, these expostulations are onlv answered by contumely 
and insult. 

We are not, however, left to a presumption of malice only; the cir- 
cumstances attending the case, every one, tend to show he was acting di- 
rectly under the influence of that passion ; for, sir, if he was actuated 
by no bitterness of feeling, if he intended to do the parties or counsel 
no wrong, why did he, when they attempted to address him in a re- 
spectful manner, answer them with an insult ? If there was any valid 
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reason why the cause should not have been sent to Iron, Bollinger, 
Cape Girardeau, or Scott, why did he not with that politeness always 
characteristic of a gentleman point out the obstacle ? Of if Missiseippi 
waa the only county to which it was proper to send the case, why did 
he not gentlemanly and courteously suggest the reason ? If he did not 
intend to oppress the lawyers engaged in the case, why did he manifest 
such a brutal disregard for their feelings as well as their interests ? 
Why did he persist in a course that he was assured would drive them 
out of the case, if he did not intend they should be driven out ? And 
why, sir, I ask, does he claim in his answer to these articles the despotic 
prerogative of sending a case to any county, however remote ! Because, 
sir, a habitual course of reckless disregard to the rights and interests of 
all others had induced in his mind the idea that he was supreme, 
sovereign in his own courts. He is actuated by no bad motive, although 
when a petition for a change of venue is presented to him, he imposes 
grievances of the most unprecedented character, and when respectfully 
requested to mitigate the consequences of his order by selecting a more 
convenient county, he insults and abuses all concerned by an outburst 
of angry passion disgraceful to himself and disgusting to others. But 
pardon me, sir ; I forgot that he never becomes disturbed or excited I 
The current of his feelings is as gentle as the breath of evening's zephyr 
kissing the violet's closing eyes. His temper is aa placid as sleeping in- 
fancy, as harmless as the dimpled smile of the new-born babe. The 
milk of roses runs through his every vein. He never says anything 
that will wound a lawyer's feelings ! 

I need not, Mr. President, enter upon a minute examination of the 
evidence to demonstrate that almost a precisely similar course of unjust 
and unwarranted oppression was pursued by the respondent, as charged 
in the fourth and fifth articles. 'The three cases mentioned in these ar- 
ticles are sent to Pemiscot county, in spite of the protestations of Jlr. 
Phelan and Mr. Bedford, and I believe some others of the lawyers en- 
gaged in them, that it was the most inconvenient and inaccessible county 
that could be selected, and would effectually drive them out of the 
cases. But the defendant comes in, and in his defense to these two ar- 
ticles admits the correctness of the principle laid down by the Ilouse of 
Eepresentatives, that it was his duty to send these cases to the most 
convenient county, by contending that he did so, — that Pemiscot waa 
most convenient t-o ail parties. This I do not believe; the respondent 
don't believe it; and no sensible man can believe it from the testi- 

It is true, air, as Mr. Bedford teils you, that Dunklin and Pemiscot 
counties are geographioaUy contiguous, but there is between them an 
almost impassable swamp. Mr. Walker, one of the respondent's wit- 
nesses, tells you that at certain seasons of the year, when the water is 
too low to be navigated in boats or dug-outs, and the mud too deep for 
horseback travel, it is entirely impassable ; and he is corrobo^ted by 
Mr. Bedford and Mr. Phelan, Dr. Horner, and perhaps others, when 
he says that communication between the two counties is carried on by 
means of dug-outs or skiffs, or other small crafL He also tells you 
that from the point of embarkation in Dunklin to Portage, in Pemiscot, 
is about sixty-five miles, and from Portage to Gayoso, the county seat, 
about fifteen, making about eighty miles' travel for the parties and wit- 
nesses by the dug-out and skiff route ; while Mr. Bedford, as well as Mr. 
Walker, tells you that in order to go from one county seat to the other, 
by land, you would be compelled to travel over two hundred miles, and 
that through Scott and New Madrid. Dr. Homer tells you that he 
thinks Pemiscot is the most convenient county; hut although the Doctor 
honestly thinks so, you do not, I am confident, even from the facts ex- 
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hibited in his own testimony. He tells you thiit this swamp must be 
crossed in boats of some kind. He tells you ia answer to a question 
propounded by myself, that but few, if any, of the witnesses or parties 
m these cases, keep dug-outs or boats for the purpose of crossing the 
swamp ; that in oi-der to cross, each party must pay five dollars fer- 
riage, and hire a horse or other conveyance to travel the remaining fif- 
teen miles over land, which vrould cost an additional dollar, wkilst the 
distance from one county seat to the other, and the average distance 
traveled by the witnesses, according to his testimony, would be about 
thirty-five miles. Now, sir, here is an expense incurred by each witness 
in going to and returning from the place of trial, of twelve dollars for 
traveling expenses alone, without his board-bill ; and what, according to 
the Doctor's estimate of the distance, will he get in fees ? Why, sir, five 
cents a mile, each way, making three dollars and fifty cents, which, taken 
from his traveling expenses, leaves each witness minus eight dollars and 
fifty cents of his own money, granting that the dollar a day he receives 
for each day's attendancs at court will ^ay his board-bill. Yet, sir, 
there is no hardship, no oppression in forcing these witnesses to incur 
this expense, or, rather, in depriving the parties of the benefit of their 
testimony, for you very well know not one of tbem would attend court 
under such circumstances. 

But the respondent contends that, as the defendants in each of these 
cases took the change of venue, he was bound to send the causes to the 
county most convenient to the plaintifl's. This is very true, but what 
county would be most convenient ? Why, manifestly, that county in 
which the speediest trial can be obtained, with the least expense ; for it 
behooves a plaintiff, when he is compelled to resort to the law, to have 
the earliest determination ]>ossible of his rights. Now, sir, how does 
Pemiscot county suit the plaintiffs in this particular, according to the 
evidence of Dr. Homer, the respondent's main witness ? He tells you 
that the county seat of this county is extremely liable to inundation, 
particularly in the spring of the year, and that in consequence of the 
high waters there has been no court in that county for the last two 
springs ! So that, although he is counsel in all three of these cases, he 
has not been in Pemiscot county since they have been sent there, nearly 
two years ago, Mr. Walker, another one of the lawyers in these cases, 
says he has not been thera Mr. Phelan, Mr. Bedford, and Mr. Kitchen 
have not, and never expect to be. The Judge of the Circuit Court has 
not even been there. So the cases have not yet been tried, and the Lord 
knows when they will be I Yet the plaintiffs can be kept out of their 
rights for years, witnesses and parties be subjected to an enormous trav- 
«ling expense, lawyers driven out of the eases and deprived of business, 
and still there is nothing wrong or oppressive in all liiis ! 

I think this Court is fully prepared to appreciate the motives that 
actuated a course of conduct unjust, arbitrary, and oppressive, as this 
must surely be regarded by every honest man. Here ar»- Kitchen, Phe- 
lan, and Bedford, all of whom the respondent dislikes, and holds himself 
prepared to annoyandharrass whenever a convenient opportunity is pre- 
sented. They assure him that by sending these cases to Pemiscot, he will 
depi-ive them of the right and privilege of attending to their clients' 
causes. His evil nature prompts hiai, and he says in his heart, " Ah 
ha I I have now a chance for vengeance, and I will embrace it by using 
my official power to diminish the business of these loathed objects of my 
hate. I will compel them to try all their causes before me, or they shall 
not try them at alL I will send.them to the utmost parts of the State, 
or I will drive them out of their cases." 

He was fully apprised of all the evil and oppressive consequences that 
would result from his action in these cases; he was assured that the 
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counsel for the parties had, in all the cases, agreed upon a county where 
such difficulties did not exist; and there is no escaping the conviction 
that he deliberately and maliciously intended that the oppressive and 
hurthensome consequences should result from the changes of venue that 
have been proven lo exist in these eases. 

Now, sir, I presume that the statute allowing changes of venue was 
enacted for the best of purposes. It was, sir, that the stream of Justice, 
emanating from a fountain of crystal purity, might be preserved from 
even a suspicion of contamination. It was, sir, that society might be 
enabled to comply with its compact with each of ite constituents with 
the utmost fidelity, and that the law might in every instance be admin- 
istered without thepossibility of injustice; audit is for you to say whether 
this beneficent object shall be defeated, and the means ordained for its 
accomplishment made a machine for the oppression of those it was de- 
signea to protect; orwhetherit shall be earned out in good faith. Your 
duty, sir, is too plain for further argument or conlment. If the citizen 
who sees proper to avail himself of his legal right to have hie cause sent 
for trial to a court where he can obtain justice is subjected to insult, 
abuse, and oppression, for claiming that privilege, and there is no re- 
dress for the wrong, it is a disgrace to the character of the Sta,te to allow 
that provision to remain in the statute a. single day longer. It is a de- 
ceitful promise of a privilege to the honest citizen that is impossible to 
be observed in good faith. 

The respondent has said, with his usual regard for his legal reputation, 
that however wrong and injurious his conduct in these eases may have 
been, the proper remedy was bv appeal to the Supreme Court ; that there 
the party injured can get full redress for any oppression to which he 
may be subjected in having his case sent to a remote and inconvenient 
county. 

I iviil not insult the good sense of this Court by asking you to seriously 
notice for a single moment a position so extremely ridiculous, for every 
one must see at a glance that the Supreme Court could only say what 
the statute itself says, that cases must oe sent upon changes of venue to 
the most convenient county ; and besides, the order changing the venue 
of a cause confers upon the court to which the cause is sent complete 
jurisdiction over it, and if that court is guilty of no error after the cause 
comes within its jurisdiction, the order sending it there would be no 
grounds for reversing the judgment, simply because the county was re- 
mote and inconvenient. A lawyer that would express such an opinion 
ought to have his license taken from him ; but even if correct, this pro- 
ceeding is not intended to redress private grievances. It is to punish a 
public outrage, and prevent a recurrence of such dangerous and dis- 
graceful offenses in future. 

But, sir, I must proceed to the consideration of the charge contained 
in the sixth article, which, I must say, sir, sustiuned, as I shalLshow it 
is, by the most irrefragable evidence, is well characterized in the article 
itself, as not only unbecoming the position of this respondent as a Judge, 
but disgraceful to his character as a man. No man of proper feelings, 
no man whose bosom is animated by the noble sentiments that give the 
human being preeminence in the scale of created beings, can contem- 
plate the facts developed by the witnesses in relation to this and the 
succeeding charge, without a thrill of indignant horror. 

There is a degree of magnanimity in an open foe, who places himself 
upon an equality with his adversary, who would scorn to avail himself 
of a mean advantage over his enemy, and who-would spurn with indig- 
nation a revenge to be obtained by ignoble means. Even the deadly 
I'attlesnaka that coils in our path is entitled to a portion of our respect, 
because he gives us warning ere he strikes his venomed fatigs into our 
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flesh. But here, sir, we have a Judge of the Circuit Court, shelteiing 
himself under the panoply of his office, making use of the power inci- 
dental to hie position to glut a fiendish vengeance, by affixing to the re- 
putation of a lawyer practicing in his courts a foul and damning slander, 
that must haunt him like an unquiet spirit through his whole Ufa Here 
we see a grave and dignified Judge, seated upon the heneh for the ad- 
ministration of justice, in open court, in the presence of a large concourse 
of citizens from all parts of the country, deliberately accusing a lawyer 
at his bar of a disgraceful crime; and when that lawyer offers to repel 
the charge, his foul traducer locks his mouth, that the crowd, infected 
by the poison of his slanderous breath, might spread it far and wide,— that 
the current of base detraction his malice had set in motion might grow 
into a resistless tide of calumny, whose remorseless waves would forever 
swallow up the fair fame of his unhappy victim. 

Sir, there is no escaping the weight, the force of the facts we have 
proven. Mr. Bedford and Mr. Kitchen, as well as Mr. Phelau himself, 
tell you that while the case of Gibson vs. Dunn was on triai in the But^ 
ler Circuit Court, Mr. PheJan, being one of the counsel in the case, 
arose to address the jury, when the respondent accused him from the 
bench of tampering with the grand jury ; that Mr. Phelao offered to say 
something in reply, but was told by the court he should not,— that he 
should go on with that case, and explain afterwards ; and that Mr. Phe- 
Ian replied, " I think not, Judge," and sat down. 

Now, sir, here i* is plainly proven that this Judge, without any appa- 
rent cause, charges Mr. Phelan with the crime of embracery, tells him he 
is in contempt of court, and refuses to aliow him to utter a single syllable 
by way of denial or palliation of the charge ; and the respondent, feel- 
ing the overwhelming weight of this proof, pretends that he merely 
intended to notify Mr. Phelan that he was in contempt ! Is that the way 
such notice should have been given, sir. by enunciating a foul slander 
against him, to be scattered by that oi-owd far and wide through the 
country ? I must be permitted to say, sir, that this excuse, in my opin- 
ion, is an after-thought ; that such an intention had no «xisteoce in the 
mind of this reapoodent at the time he made the iRoominioua assault 
upon Mr. Phelan's character, because we hear nothing more of this 
alleged contempt after the slander is perpetrated. ThU immaculate court 
makes no further attempt to vindicate its wounded dignity. Mr. Phelan 
is never called to the bar, notified explicitly of what his offense consisted 
in, and permitted to defend himself Kono of these things were done, 
because this Judge knew that Phelan was innocent of any wrong. He 
had accomplished his design, and sated vengeance, like Ihe gorged lion, 
slumbered in its lair. 

But what had Phelan done to call this storm of judicial wrath upon 
Irn head ? Let us probe this matter to the bottom, and see whether 
this respondent's conduct upon that occasion was actuated by such a, 
tender regard for the peace and dignity of the State as * e would fain 
make you believe, or whether it sprung from other motives. 

It seems, sir, that the respondent had been guilty, op at least supposed 
to bo guilty, of some kind of oppression or other misdemeanor in office, 
for which Mr. Phelan, the injured party, had, as every other citizen of 
the State who feels himself called upon has, a right to make complaint 
to the ^and jury. It is also in evidence that this respondent waa 
boarding with one William Henley, a bosom friend and crony, who 
was a member of the grand jury; that during the recess for dinner on 
the day m question the respondent and Mr. Henley hod a private 
interview, in which Mr. Henley informed the respondent that Mr. Phe- 
lan was about to prefer a charge against him for official misconduct 
oppression, or some abuse of offieial' power. This inlelligcnce, while it 
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eseit«s his feai's of personal disgrace, and ai'ouses his inveofjon to devise 
means of escape, calls out all the envenomed fteling *.hat rankles in his 
bosom, all the malice that belongs to his revengeful nature. He feara 
he will be indicted, and he seeks to forestall public opioiou by laying it 
all to the malignity of Phelau. He desires to create the impression in. ' 
advance that the indictment against him was obt-ained through the 
criminal interference of Phelan with the grand jury. He intends, too, 
to ruin Pbelan's character. He therefore selects the moment when all 



compose him that it will be impossible for him to acquit himself with 
credit in his case I ask every reasonable mind if these conclusions are 
not legitimate from the evidence ? 

But, sir, the testimony gives this dark picture of official corruption a 
still more revolting feature. Mr. Phelan tells you that, when be found 
Le was not to be permitted to vindicate himself, ho sat down and drew 
up an affidavit accusing Mr, William Henley with having disclosed the 
secrets of the grand jury ; and you are told by memliers of that grand 
jury that, when this presentment was made by Mr. Phelan, Judge Jack- 
son came into the grand jury room and told theni they could not indict 
Heniey for what he had done; that a member of the grand jury had 
a right to tall the Jui^e anything that transpired before them in their 
retirement; that it took the grand jury, the Judge, and Circuit Attor- 
ney to constitute the court I What makes the Judge any more the re- 
pository of the secrets of a grand jury than the Clerk, or Sheriff, or 
any private citizen, I can't see; nor can I divine why they should be in- 
structed that they could violate their oaths by telling one man the 
secrets of their deliberations and not another. But, sir, let the honest, 
intelligent constituencies of Missouri contemplate this disgusting spec- 
tacle of judicial corruption; let them behold one of their Circuit Judges 
guilty of the grossest acta of oppression and misconduct, brutally tyran- 
nizing oyer an uBoffending citizen because he has dared to appeal to the 
powers of the law for protection, and then descending from the bench, 
obtruding upon the privacy of the grand jury, and there using the in- 
fluence of his official position to shield a bosom friend from justly 
merited punishment, because he had warned him that an inquiry had 
been instituted before the grand jury as to the propriety of his official 
conduct; and if there is an honest heart that will not revolt at the 
loathsome, disgusting sight, my imagination can conceive of no ex- 
hibition of abject, foul, fiendish depravity that could excite its con- 
demnation. 

But, sir, the respondent seeks to palliate this charge because Mr. 
Kitchen teUs you that, after the respondent had refused to permit Phe- 
lan to defend himself against the accusations he there publicly alleged 
against him, Phelan remarked that the charges were fake or a lie, 
which expression he did not recollect Ah! sir, how greedily the re- 
spondent caught at that morsel of evidence I How he clung to it ! But 
lappeal to you — I appeal to every member of this Court— -I appeal to 
every one whose bosom heaves with the emotions of a human heart, if ' 
you had been thus assailed,^f a disgraceful criminal charge had been 
brought against you in the presence of hundreds, who would scatter it 
among the community from which you draw your support, — if your lijjs 
had been sealed, and all opportunity of self-defense denied you,— had it 
been the last act of your life, would you not have hui'led the lie into 
the teeth of your vile accuser, with an indignant, scornful defiance that 
would have transfixed the foul tyrant upon the spot? If there is one 
here who claims the name of an American freeman that would not, let 
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him seek another land,— let him go to climes where the very air lie 
breatlies will awaken no noble, no manly emotion in his soul ! 

The next article, sir, contains a charge of a kindred nature, but of even 
more atrocity, and is as unequivocally sustained by the proof. It is here 
charged, sir, that without provocation even, much less legal cause, this re- 
spondent from the bench, in open court, accused David M. Fox of the 
crime of perjury or subornation of perjury I Mr. Fox, Mr. Bedford, 
and Mr. Kitchen, all tell you plainly and emphaticaliy that the respond- 
ent called the attention of Mr. Fox to a piece of paper which he held 
in his hand and aaked bim if he wrote it, or if it was in his handwrit- 
ing. Mr. Fox replied that it was. The respondent then said to him, 
"air, you have either sworn to a lie yourself, or mads your climt do so." 
It did not escape your observation how the respondent hung out (or the 
exact words wlien the witnesses were testifying, nor how he prevaricatwi 
when he came to speak of the testimony upon this jjoint yesterday. 
Nor, sir, have you forgotten how clearly all the witnesses corroborated 
each other as to the exact words used by the respondent. Hadameteor 
exploded in the court room at the time of which they spoke they would 
have been as likely to have forgotten it as the remarkable language 
used by the respondent on that occasion. Mr. Bedford says, " for some 
reason there appeared to be a hiatus in the bu.'iiness of the court, and 
Mr. Fox and myself were seated at a table close together,— Mr. Fox 
was perhajs writing when the Judge called life attention to the paper, 
and asked him if he wrote it," &o. No one was looking for such an ex- 
traordinaiy outburst. It was like a startling peal of thunder in a clear 
sky; ii made an impression never to be effaced. That he used the iden- 
tical language they swear to, there can be no particle of doubt. True, 
Mr. Hicks in his testimony says, that his recollection is distinct that the 
language of the Judge was, " one of these must be false;" but it is clear 
that he alludes to an entirely diffiirent case. Mr. Fox tolls you the pa- 
per (and at the time the Judge had but the one paper in his hand) was 
an amended answer in a case in which the original answer bad been 
stricken out; that his client had made affidavit to one and he to the 
other; hence the expression "you have sworn to a lie yourself, or made 
your client do so." Mr. Bedford and Mr. Kitchen both say the Judge 
had one paper in hia hand, but know nothing of the case to which it 
i-elated, but distinctly remember the expression. Now Mr. Hicks don't 
recollect the term of court nor the case, but remembers that Fox's 
client, whoever he was, ha,d sworn to twopapers, and whilst one of these 
papers was under discussion the Judge had both in his hand, and re- 
marked tliat one of them most be false. So it is plain that Mr. Hicks's 
testimony, so far from conflicting with that of the other witnesses, only 
shows another case in which the Judge was guilty of unbecoming lan- 
guage. He was not speaking of the same case; and there can be no 
doubt, sir, that this respondent whilst seated upon the bench was wil- 
fully and deliberately guilty of the vilest calumniatiotTof Mr. Fox, 
After it is proven upon him he can make no excuse, nor offer any pal- 
liation. He don't even pretend that it was true that Fox was guilty, 
but seeks to show by Mr. Hicks that he was not guilty of speaking the 
words. 

And now, sir, I ask in the name of the people of ray State, in tlie 
name of all they hold dear, in the name of all for wliich the protection 
of the law has been promised, if such conduct as this shiill be tolerated? — 
if our Circuit Courts, instead of being examples of virtue, the dispensers 
of justice, and the means of protection to the citizen, are to be con- 
verted into engines of iniquity and oppression ? — if our Judges are to 
entrench themselves behind their official power and heap such damning. 
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slanders as this upon the members of the bar, and the private citizen, 
and be held guiltless ? 

It was a favorite remark of President Jackson, and one which he 
desired might be written in letters of gold upon the walla of our na- 
tional capitol, that "the slanderer is worse than the murderer;" and I 
believe, sir, with Fielding, that vice has no more abject slave, — society 
produces no more odious vermin, — nor can the devil receive a guest 
more worthy of him, nor possibly more welcome to him, than the slan- 
derer. No fiend in human shape can inflict a wrong more deadly. The 
ruthless hand of robbery may deprive you of your gold, but industry 
will replace it ; the incendiary's torch may lay your dwelling in ruina 
about you, but upon the ashes of your home the skillful ai'chitect will 
rear a more splendid edifice ; the assassin may plant his thirsty dagger 
in your heart,' yet while your loving wife and httle ones weep around 
your early grave, they can rejoice in the rich heritage of a spotless name 
you have left behind you, and as they come year by year to strew around 
your tomb affectioa'a ofiering of vernal flowers, you will look down and 
beckon them to the happiness of your bright abode. But who shall 
replace the gem of character the slanderer's thievish hand has snatched 
from its casket? Who shall extinguish the embers of scorn and sus- 
picion that ever linger upon the site of ruined hopes destroyed by the 
baleful fires of calumny ? Where, oh I where is the hand to close the 
gaping wounds the murderer of your reputation makes? Who would 
dry the widow's tear that she might gaae upon a dead husband's blasted 
name? Who will avert the glance of scorn from the homeless orphan, 
when the nightshade springs rankly upon the grave of his dishonored 

"Tie purest treasure mortal times afford 

la apotleaa reputation ; that away, 

Man is but gilded loam, or painted clay.'' 

Living, you can cherish no jewel more rare; dying, you can leave no 
legacy more rich. Yet, sir, a Judge of the Circuit Court can trample 
this priceless pearl beneath his feet, and when appeal is made to the 
authorities of the State to tear from him the ermine he thus disgraces, 
he will ask you to say he has been guilty of no wrong ! I know not, 
sir, whether I should have waited for the slow interposition of the law 
or not ; but had jou been placed in Mr. Fox's situation, you would have 
throttled the tyrant in his seat, — you would have dragged him from the 
bench, and choked his slanderous tongue from his lying throat, had ho 
not instantly retracted the foul aspersion upon your character. 

But, sir, I do not ask that this case shall he viewed through the dis- 
torting medium of passion. Look at it in the calm, clear light of reason, 
law, and justice. Suppose the respondent had inflicted an enormous 
fine upon Mr. Fox, or sent him to jail, or shot him down in the bar 
without any provocation, is there a sane man in the Union that would 
say he should not he impeached and hurled headlong into infamy and 
disgrace ? Well, sir, turn to the seventh section of our bill of rights, 
and you will find your character placed side by side with your person 
and your property, and declared equally entitled to protection ; and the 
respondent, when he took upon himself his oath of office, swore he 
would protect it with the same fidelity that your life, liberty, or i.ropei'- 
ty should bft Yet, he perpetrates one of the most outrageous slanders 
upon the fair fame of a citizen that malignity can invent, and does so, 
too, in open court, whilst sitting as the impersonation of justice, 
and without a shadow of provocation ; and still would have you believe 
he is one of most amiable characters, one of the most angelic creatures 
in the world! OhI no! Ae never indulges in an expression that can touch 
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the most exquisite sensitiveness! His temper is as smooth and placid 
as a summer lake ere the evening breeze wreaths its tranquil face with 
tiny wavelets! He never can be excited — " onnoi/ed," perhaps, is the 
utmost term that can be applied to him ! Oh ! he is — 

"As mild a maunered man as ever s«. iltkd ship oi mt a thiuat,' 

— there is no doubt of it 

So far as the eighth article xo concerned, sir, maamuch as the re- 
spondent objects to any adiudication upon it m the absence of the 
record, I will pass it ove:, notwithstanding he has on more than one 
occasion during this trial exprea=lv admitted every fact it contains In 
bis answer to this article he his denied the existence of the case, which 
made it incumbent upon us to produce the record; but in his address 
to the Court he has repeatedly admitted it, and not only that, but de- 
tailed every circumstance connected with it. But as the record bas been 
unfortunately mislaid, I will not ask you to believe the evidence he 
has given himself upon the article, but proceed to consider ivhat I 
esteem a palpable violation of his oath of office. 

The constitution, sir, guaranties to every citizen the privilege, when- 
ever his liberty is restrained illegally or otherwise, of having a writ of 
habeas corpus issued by some competent authority, and an inquiry in- 
stituted as to the cause of his confinement, and for the pui-pose of having 
such reiief afforded to him as the circumstances of his case might show 
him entitled to. 

The Judges of the Circuit Courts throuebout the State are made by 
law, with otliers, the proper authority for carrying this provision of the 
constitution into effect They are made the agencies by which this 
beneficent provision may be applied to the protection of the citizen ; 
and whenever a proper state of facts is presented to a Judge of the 
Circuil Court showing a necessity for the issuing of a writ of habeas cor- 
pus, he is bound under his oath of office to issue it, unless the privilege 
has been suspended by tbe Legislature, in consequence of invaeion or 
rebellion. It is a right that every citizen has of demanding this writ, 
and that no Circuit Jud^e has a right to refuse,- — for, air, it is nonsense 
to provide in the constitution that this privilege shall never be sus- 
pended, if a citizen may be deprived of it by a stubborn or cornipt 
Judge. And more, sir, being a duty especially incumbent upon a Judge 
of the Circuit Court, if he neglect or refuse to issue a writ of habeas 
corpus when properly applied for, he is liable to indictment and im- 
peachment for a misdemeanor in office, in not discharging the duties en- 
joined upon him by law. I have read to you not only common law 
authorities, but the statute in relation to such offenses, and it is un- 
necessary to do so now. 

It is charged, sir, that the respondent, without any justifiable excuse, 
refused to issue a writ of habeas cor;^us, notwithstanding there was a 
petition therefor, proper in every particular, duly presented to him. I 
will read the petition. [Mr. Knott here read the petition of Atf erbury 
for writ of habeas corpus.] The facts connected with this transaction 
as detailed by Mr. Phelan are substantially these ; Wm. W. Atterbury 
was under indictment in Dunklin county for some offense, but bad 
never been arrested. Coming, however, mto Stoddard county, David 
Q. Hicks, without any warrant or authority of law whatever, aiTested 
him and took him to Dunklin. Being a comparative stranger in that 
county, it was impossible for him to procure bail, but he could do so in 
Stoddard county, where he was acquainted. In this emergency his son, 
William M. Atterbury, presented to the respondent the petition for a 
writ of habeas corpus that I have just read; but the respondent re- 
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fused to issue tbe writ, not because Atterbury was not entitled to it, but 
because David &. Hicks wa.? charged with having taken Atterbuiv 
without a regular warrant. He told Phelan he suspected it was a tra» 
set ior Mr Hicks in order to get him into a difficulty, and he woulS 
not issue the writ; but seeing upon reflection the difficulty this would 
lead him into, ho writes upon the petition 'the fifth section not com- 
plied with. But will this after-thought relieve him ? What does the 
fifth section require ? Simply that a copy of the cause of commitment 
Bhali accompany the petition, unless the prisoner has been removed or 
a copy has been requested and refused. ' 

n,^*°JI'-^^''' '"■ ''■'^ j",st»ice it is apparent to every member of this Court 
tnat tins sentionofthe habeas corpus act could not be complied with 
Ihe petition itself shows there was no warrant or process of any kind, and 
alleges that ven- fact as a reason why the imprisonment was illegal 
Waa It not adding msult to injury to require this man to file with his 
petotion a copy of what he had just sworn had no existence ? If Hicks 
had arrested this man, and held him in custody without a capias or 
warrant of any kind, aa was sworn to in the petition, how in the name 
ot reason could this section have been complied with ' But even had 
there been a warrant of any kind by virtue of which Atterbury was 
aeld in custody, the petitioner was excused from presenting a copv of 
It because the pnsoner had been removed to Dunklin county, some sixtv 
or seventy miles distant. '' ' ' 

But, sir, sedng that this pitiful quibble will not avail him, ho resorts 
to another. He says that before Atterbury's petition was presented ha 
had escaped from custody. It was fortunate for him, perhaps, that he 
had escaped ; but does that excuse the respondent 1 Thai was no part 
of the reason why he refused ihe writ, for Atterbury was sixty or seventy 
inii6Baway,and he knewaothing of his escape at the time; and besides 
had his escape been known, there would have been no necessity for nre^ 
senting the petition. ■* "' f^'^ 

But he urges, again, that Atterbury was never in jail. Grant he never 
was ; does that constitute an excuse for the respondent 1 He did not 
know when he refused the writ but what he wa^ in a dungeon But 
sir, we are not here asking this Court to avenge Atterbury's wronijs but 
we are asking you to maintain the supremacy and authority of the 'con- 
stitution. We are demanding that when an officer takes upon himself 
an oath to support that constitution he shall be made to po t t 
least its most vital provisions,— th h I 11 t b n ni tt 1 t*i 
deprive the citizen of one of his m t ti bl p 1 '^ _hm ht 
to tne writ 01 habeas corpus. 

I will ask the Court to contrast th gd t I cl dl c« t th 
very letter of the statute to which th p d t p t d th 

stance, with his utter recklessness dd gdf tl It fth 

State, exhibited in the outrag d d gr fib f ffi I 

authority of which he was guilty n t 1 p th mm tv 

in which he lives a couple of felo n d eot 1 p tf t 

In thb instance, Atterbury adm f h d i tm t D U 

county; but while he alleges his mpiis.nment to be without warrant 
or authority of law he merely claims the privilege of giving bail, and 
urges upon the Judge that he can, if permitted, procure baa in Stod- 
dard county, where he is acquainted. He intimates no desire to escape 
the operation of the law, but that whilst he is held to answer for a btS- 
at.16 otteusp, he merely wants the constitutional right of bail Yet 
sir, his petition is spurned, his constitutional rights are disregarded bv 
the officer whose sworn obligation it is to guard and protect them, be- 
cause an^Mjudication of the matter may possibly impUcate the special 
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objectofhia partiality,— Mr. Hicks,— in the false imprisonment of a 
citizen. But how different is his conduct in relation to John R. Main 
and Charles Eussell, two felons recently brought before him and claim- 
ing and obtaining their discharge upon a flimsy technicality. 

This record, sir, which T presume it is not necessary for me to read 
now, 33 you have already heard it, shows that Main had been arrested, 
and exarained before Mr. Cravey, a Justice of the Peace of Stoddard 
county, on a charge of grand larceny; that Mr. Cravey had found from 
the evidence that there was probable canae to believe him guilty, and 
in default of bail, had committed him to jail, and delivered him into 
the custody of John J. Jaelison, Deputy Sheriff of Stoddard county. 
These lactsappear upon the face of the petition sworn to by Main him- 
self This record, together with the testimOBj of Mr. Jackson and Mr. 
Tyrell, shows also that while Main was in the custody of John J. Jack- 
son, who was preparing to take him to Jail, Main preferred his petition 
to the respondent for a writ of habeas corpn», settmg forth that he was 
illegally restrained of his liberty, because the Justice had not taken hts 
statement accoi-ding to law. The respondent issued the writ; it was 
served upon the Deputy SheriSF, and he made return that he held the 
prisoner by virtue of a warrant of commitment signed by James Cra- 
vey Justice of the Peace, and exhibited a copy of the wai'rant with hia 
return. This warrant, sir, which has been read to the Court, clearly 
and specifically set forth that Main was held in custodyto answer to a 
charge of grand larceny. It is plain and unequivocal in its language. 
Yet, sir, the respondent, with this warrant before him, discharges Main ; 
and what for, pray ? Because there is no reason to believe he should 
be held to answer for a felony ? By no means. Because he had reason 
to believe him innocent of any crime? Sot at all. But foui with 
crime aa he had every reason to believe him, he liberated him on ac- 
count of an informality — and an immateiial one at that, sir— in the 
warrant of commitment. Permit me to read the order discharging him : 

The State of Miasouri) 

versus \ Charged with Grand Larceny- 

Johu Main. J 

The defendant being bronglit before nin in obedience to the within writ, and 
there being no charge brought against him, iiQr nny eTidenee produced against 
bim, ftnd there lieing no evidence that he had been legally arrested and trierl 
before a committing magistiate, or before any one having authority to comrnit 
him to the eastody of the Jailor of Stoddard county, and the paper berewitH 
presented as a mittimua not being auffieient in form and substanea to authorize 
Uia .Jailor of 8todda.rd county to hold him, the said John Main, in cuatody, it la 
ordered that he be forthwith dieohai:ged. „T,T,m > - r<Ta,^-a 

January Tth, 1859. ALBERT JACKSOi. 

There, sir, tlie only pretext for discharging this man is a pretended 
informality in the wai-rant of commitment; but suppose there had been 
a real insufficiency in the warrant of commitment, would_he have been 
justified in discharging him? Let us recui to the statute and see thu 
teenti section, third article, of the habeas corpus act 

When the imprisonment is for a criminal or supposed qnmmal matter, the 
court or magistrate before whom the prisoupr^hall be hroughi, under tht pro- 
visions of thia act, sAaW no( disoharge him foi a-iy xitfvrmabtii, wnmoKucy, oi 
irregularity of the commitment. 

Sir, the originators of that section were men of thought, of wisdom, 
of observation. They were sensible of the fact that by far the largest 
proportion of our committing magistrates are men of but little expe- 
rience in drafting legal documents, from the fact that they ate generally 
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selected from among tlie viu-ioiis industrial avocations of lire and are 
precluded bj their busineas engagements from devoting that degree of 
time and attention to such matters as is necesstuy to insure perfect 
accuracy. They were aware too, sir, that it might possibly happen that 
ft magistrate authorized to issue a writ of habeas comus would abuse that 
power, and turn loose upon the State every malefactor brought before 
bim, simply on account of a technical defect in the mittimus authorizine 
bis confinement. To ^atd against such an evil,— just such an one as 
13 complained of m this instance,— they enacted that clause I have just 
read, lor fear that some Judge might be tempted to claim and exer- 
cise a power so repugnant to reason, and so dangerous to the well-being 
ot the community, they circumscribed their duties in this respect, as 
yow see from tins statute, in terms so plain that the " wayfaring man 
though a fool, need not err therein." Yet, sir, vain and nugatory i^ 
this barner to the improper exercise of power by the Judge, if it is to 
be beaten down and trampled under foot with perfect impunity, as has 
been done by this Judge in this very ease. He may stulUfy himself - 
be may plead ignorance; he may tell you as much as he pleases that he. 
cUd not know this section was in the statutes, but you will never believe- 
that a man who had the Jiftk section so ready at his fingers' ends when 
Atterbuiy was imploring bail, was not aware of the existence of another 
section of the same act last January. 

_ I confess, sir, there might be some force in the respondent's plea of 
Ignorance, were it not for the more infamous case of EusseU, that occur- 
red about the same time,— mdeed, I believe the very same day 

In this case, it appears from the testimony of Mr. Tyrell, Mr Jack- 
son, Mr. Lryts and Mr. Baker, who all coiToborate each other, that a 
man calling himself Charles Eussell was arrested and taken before 
Jonas Eaker, a Justice of the Peace of Stoddard county, on a charce 
of passmg counterfeit money. Mr. Eaker examined the witnesses, and 
finding there was probable cause to believe him guilty, held him to baO 
in the sum of three hundred dollars, and allowed him until ten o'clock 
the next morning to procure securities. William F. Cryts beinc the 
Constable of the township, Eussell was placed in his custody al the- 
proper ministerial officer of the Justice's Court, for safe keepine until 
the designated hour next morning. But before that hour amvld. the 
respondent issued a writ of habeas corpus for the body of RusaelL had 
him brought before him, and discharged. ^ 

Mr. Tyrell, when he presented Eussell's petition, explained to the 
respondent the circumstances of his imprisonment: the petition itself 
showed the circumstances of arrest under a proper warrant examina 
tion brfore a court of competent jurisdiction, and the ordei ot that 
court placing him m the custody of the Constable. Yet because the 
Constable states ra fais return that he held him by virtue ol a verbal 
order of Jonas E^er, under ail these circumstances, he immediatelv 
discharges han. Cryts held Euasell legally in custody, and all thp or 
cumstances showed it. In proof, t wiU call your attention tf a case iti 
I Easts T. Eeports, directly m point: 



nitment; and thia 



" ,. . ,-"", who has the least regard for 

his reputation for common sense, will pretend to say that he hid any- 
thing to do but send the pwsoner back to Justice Eaker, to give bail m 
the amount fixed. But even granting, sir, that it was necessary for 
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Mr. Ciyts to have had io his possession the examinations and warrant 
to justify him in holding the prisoner, we learn from the testimony 
of Mr. Cryts. Mr. Tyrell, and Mr. JaokEon, that before the Judge bad 
discharged EuEselJ, Mr. Cryts went and procured these papers, and 
brought them and laid them dowa upon the table before the Judge. 
But what does the Judge do then? Does he manifest the slight««t 
care or regard for the welfare of that community, or the majesty of the 
criminal code ? Does be exhibit that strict impraiiality that should 
ever characterize a Circuit Judge ? Granting that the petition itself 
did not put him folly in possession of the fact that the prisoner was in 
custody for a felony, what does he do when the papers are presented to 
him to satisfy him of that fact? He does not evea deign to look at 
them, except to ascertain what they are; but with a sneer tells Mr. 
Cryts "he had better be careful or he would contradict hfe relum_; 
and went on and discharged the prisoner, with full evidence of his guilt 
and the legality of his imprisonment lying there upon the table belbre 
him. So wonder he quibbled bo upon the introduction of the record 
in this case, for he was sensible that it would fix upon him the most 
detestable guilt. Ko wonder he kept the original in his possession, and 
refused to produce it until we had established clearly our right to intro- 
duce a copy. But I want to remind the Court of an admission made 
by the respondent in this Court, that affords a key to this whole matter. 
When John J. Jackson was on the stand, the respondent, in cross-ex- 
amining, asked him whether, when Cryts was elected, Isaac Brand was 
not his oppoaent for the office of Constable ; if Mr. Brand wnsn t de- 
clared elected, and if Cryts didn't contest the election BucoessfuUy ; and 
if Mr Brand wasn't Jonas Eaker's son-in-law. I thought this rigmarole 
had proceeded far enough, and objected bo its being carried any further, 
when the respondent replied to my objection, that he wanted to show 
the relationship between Eaker and Brand, because, when Russell was 
brought before him, and Cryts stated he merely held him by virtue of a 
verbal order of Eaker's, he thought it was a scheme concocted by Eaker 
and Brand to get Cryis into a difficulty, by getting him to contradict 
his return to the writ of habeas corpus ; and hence, it was to save BiUy 
Cryts (knowing him to be young and inexperienced) from being en- 
trapped by Eaker and Brand, that he refused to examine the papers 
that Ciyts brought and laid before him. If lie dare deny making this 
statement, the reporter's notes will show it. I arose at the time to ex- 
pose the dilemma in which it placed him, but he withdrew the question. 
But see what a defense, what an excuse this is for a learned Judge. A 
felon is brought before him. Evidence is exhibited conclusively show- 
ing that he has been tried and found guilty by a magistrate of compe- 
tent jurisdiction of one of the most heinous crimes known to the calen- 
dar The prisoner even admits these facts in his petition. Yet the law 
that declares him legally in custody must be blindly overridden,_ the 
safety of community that required his punishment must be jeopardized, 
and a. villain turned loose to curse the country by a^Jepetition of 
his crimes, aU to save the reputation of Billy Cryts from the blight- 
ing mildew,— nay, the faintest breath of suspicion 1 But who asked 
him to violate bis oath of office, to trample under his feet the laws 
of the land and the rights of an entire community, merely for Mr. 
Cryts's benefit? Who asked him to assume a guardianship over Mr. 
Cryts at such enormous sacrifices? Mr. Cryts did not I am sure. This 
Court is satisfied that he is abundantly able to take care of himself, 
and that he will go through life respectable and respected, notwith- 
standing all the diabolical machinations of Jonas Eaker and Isaac Brand, 
which the wonderfully magnifying properties of the respondent's imagm- 
ation have enabled him to discover. 
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Now, sir, there is cot one particle of sincerity, not one syllable of 
truth ni this flimsy excuse ; but it shows one thing,— it shows that this 
respondent did not like Eaker. He perhaps thought of the time he 
wrongfully and corruptly imprisoned him for daring to assert his privi- 
leges aa a freeman; or perhaps he thought of the time Eaker presented 
him to the grand j ury for oppression in office, when he violated his oath 
and the law, and degraded hia position by going to that grand jury pri- 
vately and telling them he was above the law when mantled in his offi- 
cial robes. I think it likely he thought of all these things, and said in 
his heart, 111 show this community that although they have elected 
JLaker Judge of the County Court, and Justice of the Peace, he is a 
poor illiterate fool, that doesn't know how to keep a prisoner when he 
gets him. I've got a good chance to disgrace him, andl'il do it, if Cryta 
has presented me with conclusive evidence that this felon is iusUy le- 
gally, and properly in custody,' 

I will not now consume the time of the Court by reading the numer- 
ous eases, both in England and in this country, in which magistrates 
have been heldguilty of misdemeanor in office for taking inadequate bail, 
in order to show how much graver the offense would be to send adrift 
upon the community without any bail at all every villain that may see 
proper to ask to be discharged under a writ of habeas corpus ; for if the 
ciroumstaneea of these cases do not themselves suggest sufficient reasons 
lor the condemnation of a Judge that would be guUty of them, I des- 
pair of any power of mine to represent them in the light best calculated 
to exhibit the hideous moral turpitude and monstrous official coi^ 
ruption they involve. If this respondent shall be held worthy still to 
occupy a high place in the judiciary,— shall still be permitted to hold 
the sceptre of the law, after such conduct as the evidence in relation to 
these two cases shows him guilty of,— I am confident that everj- citizen 
who IS convei-sant with the iacta attending these cases wiU shudder when 
he sees what cobwebs manacle the hands of crime,— when he sees that 
murder may drink the blood of his victim in the streets ; that the in- 
cendiary may bask in the blaze of hia victim's dwelling, and gloat over 
the charred and blackened bones of his wife and little ones; and that 
all the shackles the law can impose upon him are but as sossamer, to be 
swept away by the breath of a Circuit Judge. 

The hour of adjournment having arrived, Mr. Enott rested his argu- 
ment; and on motion of Sbsator PiRsoss, the Court then adjourned. 
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The Court met pursuant to adjourn meat, and wa? opened by procla- 
mation. 

The managers and respondent attended. 

Mr. Knott resumed liis argument as follows ; 

I am aware, Mr. President, that from the great number of charges 
alleged, in the articles of impeachment under consideration, and the 
almost infinite variety of facts and circumstances adduced in evidence 
to establish the respondent's guilt of each one of them, the remarks I 
had the honor of submitting to the Court on yesterday, as well as such 
as I deem it incumbent upon me still to offer, must neoesaarily appear, 
as they reaUy are, illy digested, hurried, and imperfecta The field is too 
extensive to be thoroughly explored by a single intellect in one excur- 
sion, without wearying in the task. 

The great picture of judicial crime presented in this ease does not 
consbt of a single master-sti-oke of guilt; but is made np of a series of 
individual instances of official corruptioa, each of which is possessed of 
features sufficiently revolting, not merely to afford ample employment 
to an intellect superior to my own, hut to insure the heart that con- 
ceived it an immortality in the annals of human depravity. 

I hope, therefore, it has not been and will not be expected that I 
should linger upon each particular offense of which we have shown the 
respondent guilty, until I shall have adverted to every single fact that 
can bear upon the question of his guUt, — until I shall have dissected hia 
heart, and exhibited to the sickened and disgusted gaze of the Court 
every black and rott«n recess from which corruption could have crept. 
I oould not BO ti-espaas upon the patience of this honorable body, which 
has already been so fully exercised, even had T the physical and mental 
capacity to do so, 1 must rely upon your own appreciation of the re- 
volting nature of crimes, which under the most auspicious circumstances 
I wouM be unable properly to discuss, and your ability to make a pro- 
per application of the numerous fects proving conclusively the perpetra- 
tion of such crimes by the respondent. And, sir, while you make this 
applicaUon of the facta exhibited in the evidence to the question of the 
respondent's guilt, I will as}; you to keep in view the fact, that notwith- 
standing we have frequently proved facta and circumstances showing 
bevond anv nossible doubt the unmistakable motive of revenge under- 



beyond any possible doubt the unmistakable u 

lying the respondent's repeated acts of gross misconduct fti office, the 
law by no means requires us to show the malicious intent, the unlawful 
design that actuated the perpetration of any offense charged in these 
articles. The rule of law by which you are to be governed in this par- 
ticular is, that the commission of an unlawful act by a sane man carries 
with it a conclusive presumption that he did the act with malicious and 
unlawful intent I will read you 1 Greenleaf's Evidence: 

Qclusively presumed to contemplate the 

So, if the consequences of a Judge's conduct will probably operate 
oppressively, the conclusive presumption of law is that lie willfully in- 
tended to oppress. Again, sir, I will read from the same volume : 
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disproving the malice is ihrovMi Myon (Ae accused." 



So, sir, when we establish that the respondent unlawfully imprisoned 
Eaker, sent cases to remote and inconvenient counties when there ex- 
isted no earthly necessity for it, outraged the characters of Phelan and 
Fox in open court, refused a writ of habeas corpus to Atterbury, or yio- 
lated the statutes of the State in turning loose upon the people of Stod- 
dard county a thief and a counterfeiter, the law under whicli you have 
sworn to try this case requires you to presume that he did these things 
ivith a criminal intent, ontU he himself shows to the contrary. "The 
bordenof disproving the malice is thrown upon the accused;" and if he 
folds his hands and makes no efibrt to rid himself of the consequences 
of this legal presumption, he cannot expect this Court to close their 
eyes upon the law and reason and pronounce him innocent, when all 
the worid besides will say he is guilty. 

I need not remark that he has made' no effort to show any other 
than the unlawful, malicious, criminal motive, which the law attaches 
to his conduct, and of whioh he must divest it or be held guilty. 

Instead of doing so, I say boldly he has not dealt fairly with the evi- 
dence of a single witness. He has interpolated, misstated, and distorted 
it in every manner of which he was capable; while he never dared to 
allude to the overwhelming array of authorities my learned colleague 
produced against him in making his able argument in this case. 
Oh I no I he _ expects t« override law, evidence, common sense, 
and justice, with his lowering position ! He has been elected, forsooth, 
and that has placed him upon a pinnacle inaccessible to law or justice, 
from whioh he can look down with serene indifference upon all created 
things ! Yes, sir, he has attempted fi'equently to frij^ten this Senate 
out of their propriety by parading his immense popalarHy before their 
eyes ! It would seem, sir, from his vaunting, that he could take a 
stand in the centre of the Fifteenth Judicial Circuit, and sing as 
Selkirk did : 



I will not undertake to demonstrate that there is as much modepty 
as ti-uth in this gratuitous self-advertisement of the gentleman's standing 
at bom*, but I will say he places a very flattering estimate upon this 
Court. According to his view, you will pronounce him " not guilty " for 
fear of offending some of those whom he would have you believe pros- 
trate themselves in servile obeisance beneath his autocratic scepter. He 
says, 'ifyouconvietme, you'll losevotes in the Fifteenth Judicial Circuit.' 
How complimented and how grateful that intelligent and hijh-mind^ 
people will feel to the respondent, when they learn he haa asserted such 
a dictatorial sway over them I But, sir, as it seems grati^ing to the re- 
spondent faj entertain this vain illusion of personal popularity, I will not 
be so cruel as to disturb it I will concede to him, to save his feelings, 
thateveiy man in the Fifteenth Judicial Circuit holds him in the highest 
possible esteem, except one. Yet, if he corruptly and maliciously use 
the authority of his office to persecute that man in a single instance, he 
is as amenable at this bar as if ninety-nine out of every hundred were 
the victims of his malice. And, sir, I care not what may be his position 
in society, even if he " dress in purple and fine linen," and hold subject 
to his will the very thoughts of thousands ; yet, if be has closed the gates 
of justice upon one single man, though clothed in the rags of extremest 
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poverty, his influence will not save bim from being dismissed in disgrace 
irom the distinguished place he has dishonored. 

But, sir, I must resume the examioation of the charges in the order in 
which they are preferred ; and in doing so, will invite the attention of 
the Court to a consideration of the eleventh article. 

Mr. Tyrell and Mr. Kitchen tell you, that at the November term, 1S58, 
of the Stoddard Circuit Court, the respondent, in his public charge to 
the grand jury, told them he had understood that a citizen of that county 
had gone to Jefferson City ostenBibly on business for the county, but in 
reality upon his own business ; that he had procured a warrant upon the 
County Treasury for a hundred and seventy-seven dollars, for his pre- 
tended services; that they must investigate these iacta, and, if true, 
prefer an indictment against the party, for he was as guilty as if he had 
stolen that much money ; that the facts constituted the crime of obtmn- 
ing money under false pretenses ; and that thay could ascertain viho the 
man was to whom he alluded, by inquiring of the County Treasurer who 
had presented a warrant for one hundred and seventy-seven dollars. 
Mr. Tyrell tells you the Judge, in this charge, so accurately described a 
transaction of Mr. Kitchen's, that he knew at the time he referred to 
Mr. Kittjhen. Mr. Kitchen tells you that the County Court, desiring to 
dispose of the swamp lands belonging to that county, employed him to 
visit JefFerson City for the purpose of procuring a certified Ust of such 
lands ; that in order to save his own business from suffering for want 
of attention during his absence, he employed Mr. Phelan to attend to 
it, before he would make the contract with the County Court; and to 
pay Mr. Phelan, agreed to give him half he should receive from the 
county for obtaining the lists ; that he proceeded to this city at his owa 
expense, and, in order to get the lists m time, he paid out over sixty 
dollars of his own money for the hire of an extra Clerk for the Secretary 
of State ; that upon his return, the County Court, to reimburse him for 
his expenses, and to pay him for his time and trouble, drew a warrant 
in bis favor for one hundred and seventy-seven dollars, or, rather, in his 
and Phelan's favor, for he shared half in it for attending to Mr. Kitchen's 
business while he was gone. He also tells you that while the Judge was 
^ving this charge to the grand jury, several spoke to him to the effect 
that " the Judge was after him," showing clearly that it was generally 
understood he was speaking of him. And more, sir ; Kitchen and Tyrell 
both tell you he said the man to whom he alluded was a lawyer, indi- 
cating him not only by the transaction, but by his profession. 

Such, sir, are the facts ; and to disprove them, the respondent has 
offered you no scintilla of evidence; on the contrary, so far from there 
being the slightest palliation for this unheard-of conduct, it is in evi- 
dence that for months he had harbored toward this victim of his perse- 
cution the most malignant feelings of revenge ; that he had taken every 
opportunity to oppress him ; that he taxed his ingenuity for obstacles 
to throw in the way of his success. And besides, air, you bftve not for- 

f often that when this same victim of his malice was Wie other day con- 
ned to a bed of sickness, and the opinion of his physician was that hia 
removal from his room would endanger his life, when the proposition 
was made to take his testimony at his bedside, this immaculate respond- 
ent, this embodiment of mercy, this pure minister of pity, who melts at 
every sight of sorrow, or sound of woe, — flushed with anger, with every 
feature gleaming with passion, said, " no, he shall come here if it costs 
him his life I" The law gave him " the pound of flesh," and he exacted 
it with an avidity that would have shamed Shylock himself. 

Sir, had I been the victim of the wrongs that have been inflicted upon 
that man ; had I bean hunted down with an insatiate, tireless hate, for 
months, as he had been; had I been singled out and foully branded 
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with a felony, as he had been, in the presence of hundreds, and by the 
very court who holds the guardianship of roy fair fame, I would have 
come here at the risk of my life I Worn down by disease and aneuish, I 
would have dragged ray emaciated body to this bar, and with the last 
teebie gasp for hfe, poured into my country's ear the story of my wrongs, 
and demanded vengeance upon the tyrant's headi 

I need not teU this Court, that of all the rights the human bein" can 
hold dear and sacred, that of having his reputation kept pure and spot- 
less IS moat important. Man is preeminently a social being. He was 
never created to live mdependent of the good opinion, respect, and 
fiiendship of his fellow creatures. All his hopes, all his aspirations aU 
his aols are mtimtitely and inseparably associated with the esteem of 
otheris. Whatever may be his disposition, inclinations, or aspirations- 
whatever may be his sphere or avocaUon in life, the approbation of his 
fellows IS his guiding star through time. Upon that star, throuch the 
clash, the jars, the turmoil of life's great battle, his eye is fixed ; and 
when that eye giaaes beneath the icy touch of death, it turns still to 
catch its last lingering beams. 



For reputation, the hero treads the stormy path of war and toil ■ the 
poet tunes his sweet-toned jyre ; the scholar trims the midnight lamp ■ 
the peasant toils through summer's heat and winter's cold ;-~and to pur- 
chase reputation, the miser " heaps the shining ore." So rich, so price- 
I^ IS this gem, that statesmen have placed it in the same casket with 
h!e and hberty,— have made its protection a special subject for constitu- 
tional enactment Yet, sir, I appeal to you in the name of virtue, and 
ot justice ; in the name of every right held sacred by the human heart ; 
in the name of our outraged laws and sullied institutions, to contemplate 
the appalhng picture of judicial crime presented in this case! I ask 
you to behold a .Judge of your Circuit Court, under the solemnities of 
his oath of office, perverting the duties of his post, and making his official 
power an engine of iniquity and oppression; breathing upon the char- 
acter of an unoffending citizen the blighting mildew of adamnina sUnder 
that will poison his happiness through life, go with him to a dishonored 
grav^ and cling to his wife and children long after he has mouldered 
into dust. J ask you to look at this Judge deliberately robbing a harm- 
less^ defenseless man of this invaluable gift, more priceless far than gold 
or diamonds ; stealing from him the precious talisman that secures the 
only joys that linger about his path through life, and tell me, tell your 
constituents, he is guilty of no crime ! 

"The law very wisely provides that the deliberations of grand juries 
shall not only be had secretly, but forever kept secret It makes this 
beneficent provision out of tenderness to the character of the citizen ; 
to save his reputation from unjust aspersion, injurious remark-ov even 
suspicion, until at least twelve men, acting under oath, upon sworn tes- 
timony, shall say there is probable cause to believe him guilty of a 

It is the duty of the Judge to instruct them upon the law in the ab- 
stract ; to teU them what facts constitute the various offenses of which 
they are to inquire \ but not to single out a citizen, and forestall the 
action of the grand jury by an expression of his own opinion, or make 
him an object of public suspicion by even hinting at his guilt, until the 
constitutional authority— the grand jury— says he should be put upon 
his trial. The grand jury, in their retirement, take up the facts det^led 
by witnesses legally sworn ; and if, after applying these facts to the law 
they have received from the court, they find any party innocent, there 
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is no harm doue. They are under an oath never to divulge the fact ; 
no one else knows that his conduct was ever under investigation ; and 
BO he goes forth with his character unsullied by even the hreath of puhiic 
suspicion, pure arid spotless. 

But, sir, permit'a Judge to single out any man he may see proper, 
whether charged with a crime or not, and, under pretext of chargmg the 
grand jury, perpetrate any slander upon him that his fisndish malice 
may dictate, and whose reputation will be safe ? Having a grudge against 
any citizen, he may, from the bench, in the presence of hundreds, de- 
scribe him by his avocation, residence, age, dress, and personal appear- 
ance, so exactly that all present can easily distinguish whom he means ; 
and then inform the grand jury he has heard that such a person has 
committed a burglary, larceny, forgery, arson, or any other icfamouB 
crima It avails nothing, sir, that the grand jury find the base insinuar 
tion utterly without foundation. The concourse present think the Judge 
would not make such a charge without just grounds ; so it is taken up, 
disciissed, and reiterated and rehashed with as many shades and varia- 
tions as there are auditors present, accumulating horrible details, nntil 
at last it becomes a fixed, proven fact, in the estimation of a large portion 
of community. Thq poor man, though innocent as the unconscious babe, 
is ruined. Like the beauteous flower over which the deadly sirocco has 
ponred its poisonous fires, his reputation, blasted by the baleful breath 
of damning slander, withers, droops, and dies. Weeping pity will water 
it with her tears in vain ; the tender plant is dead ; and all the showers 
that can be distilled upon it cannot awake it again to life and beauty. 
Vengeance is glutted ; and malice, mantled injudicial robes, smiles upon 
the desolation it has sent upon a peaceful, unofFending, happy family. 
" Back-wounding calumny the tohileM virtue strikes," So you, sir, may 
be a victim, too. 

I will attempt no further to portray the terrible consequences of per- 
mitting such monstrous iniquity to go unrestrained, for I know it is far 
beyond my feeble powers. I have no language adeouate to the task. 
But I thank God I am addressing a Court composed of pure-minded, 
upright men, who will appreciate and punish the loathsome, disgusting, 
and dangerous wrong fixed indelibly upon the respondent in this in- 
Btanca 

I have only known these crimes historically. I have never seen them 
in court It has been my good fortune, during the very lirait-ed time I 
have been at the bar, to appear before a gentleman distinguished by 
everj- virtue that can ennoble man. Honest, learned, and ^ust,_he in- 
scribed his name in imperishable characters upon his country s brightest 
page ; and has at length retired, after a long career of usefulness, re- 
spected, honored, and beloved by all who know him. I repeat, sir, I 
have only known such offenses as are proven upon this respondent as 
matters of history, and I would to God it had never been our lot to turn 
this dark page of Missouri's annals. I would it might n»w be blotted 
out forever ; that the Leathean waters of eternal oblivion might hide 
the fact that a Missouri Judge was guilty of such foul and damning 



I have already shown to the Court that, hotli at common law and by 
the statute of this State, a Judge, neglecting or refusing to discharge 
any duty incumbent upon him by law, is guilty of a misdemeanor in 
office ; and that for misdemeanors in office, particularly statutable mis- 
demeanors, he is liable to impeachment, and should be dismissed from 
office I have also shown you that it is the duty of a Judge, when he 
has reason to believe, from his own knowledge, or legal information from 
others, that the Clerk of his court has been guilty of any misdemeanor 
in office, to give information of such misdemeanor to the Attomey-Gen- 
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*a'a!. and suspend the Clerk from office, aiid appoint a temporary Clerk 
in his stead. I furthermore showed you, by the very same statute, that 
any willful neglect of the Clerk to difscharpe any of the dutit* of his 
office should be deemed a misdemeanor in office. 

Now, sir, I propose to show you from the testimony that the respond- 
ent waa willfully guilty of a criminal neglect of duty in refusing to sus- 
pend the Clerk of the Butler Circuit Court, and appoint a temporary 
Clerk in his place, when he knew, not only from his own knowledge, but 
from universal outcry, that the Clerk was drunk and neglecting every 
duty of his office ; and that he did this as an act of kindness, a special 
mark of favor to the Clerk, to save him from punishment and disgrace. 
Mr. Phelan, Mr. Bedford, Mr, EufF, and Mr. Vatidiver and Mr. Scott 
also, I believe, tell you that at the November term, 1857, of the Butler 
Circuit Court, on the first day tie Clerk was in court and attending to 
his duties. The grand jurj' was sworn and empanneled, and perhaps a 
case tried. On the second day, however, they tell you the Clerk waa 
absent, and reported drunk, — too drunk to attend to business. Mr. Phe- 
lan and Mr. Bedford tell you that the lawyers requested the Judge to 
appoint another Clerk, that the business of the court migbt procee.d; 
and BO solicitous was Mr, Phelan that he offered to keep the minutes 
bimseli; The Judge refused to permit this, unless he would abandon 
all his cases at that term. Tiiis Mr. Phelan could by no means aflbrd to 
do, but proposed to procure a competent man. He did so. He brought 
Donaldson Walker into court, hut the Judge refused to allow him to do 
anything, unless requested by Mr, Blount, the Clerk. Mr. Phelan then 
went to Blount's house, where he found him in a condition of almost 
total inebriety, and he and Mrs. Blount held him up in bed while he 
signed a written request that Donaldson Walker should be installed as 
his deputy. Phk document was presented to the Judge, but he still re- 
fused to appoint even a deputy, or, rather, to approve the appointment 
of one by Blount. On the contrary, he takes all the papers pertaining 
to cases answerable and triable at that term, rolls them up in a news- 
paper, places them under his aim ; and, when Bedford and Phelan apply 
to see some of them, they are insultingly told that some of the papers had 
been purloined, and he was afraid to trust them. He finally locked them 
up in the Clerk's office, and ^ve the key to Mr. Dennis ; and that even- 
ing had the grand jury called into court and peremptorily discharged, 
although, as Mr. Euit; who waa a member of that grand jury, tells you, 
they had very important business on hands, and objected to being dis- 
charged. Mr, Bedford tells you the same thing, and that this was upon 
the second day of court, while there was a whole week in which to hold 
the term. And Mr. Phelan tells you that the respondent afterwards 
told him that the reason he didn't suspend Blount, or appoint another 
Clerk, was that " Blount was a clever fellow," 

When all these things are proven plainly and beyond any^ind of 
question by the witnesses against him, and more than coi-roborated by 
his own witness Dennis, he finally comes out in his address yesterday 
and whiningly asks to he excused because he didn't htom Blount was 
dnink I Ah ! sir, that won't da He knew he was not in court attend- 
ing to the duties of his office, and do you find him inquiring the reason? 
I suppose it would he natural that he should do so when he missed him 
at his desk, and Scott, Eulf, Vandiver, Phelan, Dennis, and Bedford, all 
tell us it was a notorious fact that he was drunk. Phelan says he told the 
Judge himself that Blount was drunk, and that he heard a number of 
others tell him the same thing. But more than that, sir, the other day 
whOe Mr. Scott waa under examination, when I asked him if Blount 
was drunk, the respondent admitted that he knew he was drunk. Look 
at the printed report of Scott's testimony, and if the reporter has kept 
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the remark of the respondent aswel! as the question and answer of the 
witness, you will find that open admission of the respondent as I have 
stated it. It is not my duty to reconcile these two statements. He 
may do it at his leisure after the termination of the trial if he sees 



proper 
The 



I respondent lahored hard to show that Blount never signed 
this appointment of Donaldson Q. Walker. But I'll venture to say, 
when you take into consideration the fact that Blount was so drunk 
when he signed it that he had to he held up by his wife and Phelan, 
you will Bay his signature to it is in the very same handwriting as the 
other papers exhibited to you, although several witnesses have sworn 
that they don't look alika 

But, sir, I appeal to you in the name of common reason and candor, 
do you believe that Phelan would go (o Blount's house, forge Blount's 
name to a paper that was to be filed in Blount's own office, and that 
was designed forthevery purpose of placing another man in that office, — 
that he would do all this in the open face of day and openly avow it as 
Lis own act? Sir, you are bound to believe either that Phelan was ut- 
terly demented, that he was entirely deprived of every spark of reason, 
or you must believe his testimony is true, and that Blount signed that 
paper. In favor of the former hypothesis there is not a single fact be- 
fore you ; on the contrary he details his testimony with the candor and 
honesty of a perfect gentleman, and indicates a far more than ordinary 
degree of intelligenca No man ever saw evidence given with more 
ease, candor, sincerity, consistency, and intelligence than Phelan detailed 
his ; and besides here were a hundred of his neighbors who had known 
hitft for years ; why didn't the respondent introduce Ikem to attack his 
evidence? ButalasI for the poor, weak old man! The Court remembers 
that when Mr. Phelan was upon the sfand, the respondent himself said 
he knew him to be an honorable, highminded gentleman. The fact is 
clear, sir ; it cannot be disputed. Blount appointed Walker deputy, as 
this paper which the respondent himself offered in evidence shows, and 
he refused to ratify the appointment. And why? He astonished you 
yesterday by saying that the reason he did not appoint another Clerk 
was, the papers belonging to the office were in such a condition, scattered 
around and lost, that no other Clerk could have done anything had one 
been appointed. Why, in the name of sense, what sort of a reason is 
this, sir ? The Judge is applied to to suspend a Clerk for misdemeanor 
in not attending to his duty, and he says ' oh I it's no use, he has been 
guilty of so many misdemeanors it won't do any good to turn him out 
of office ! ' Whose duty is it, sir, to keep the papers in order ? The 
Clerk's. Suppose the Clerk fails to do so, what is the consequence? He 
is guilty of a misdemeanor in office, and it is the Judge's duty to prefer 
charges against him, and suspend him from office until they are de- 
termined. 

But this Clerk permits the papers belonging to his ofiffie to become 
scattered aiound and lost during vacation; getsdrunkduring court ; ab- 
sents himself from the court; neglects every dutybelonging to his office; 
clogs eveiy wheel of business— suits must be continued at any sacrifice, 
the grand jury discharged and the court a4)0umed in the commence- 
ment of the term, and still he must not be indicted or suspended from 
office because he is a c/ener fdhw ! 

It is no difference, sir, how many distressed suitors eagerly throngthe 
vestibule of the court, in the vain hope of warding oiF impending ruin 
by a speedy determination of their legal rights,— let them wait. Let 
squalid poverty make its cheerless nest upon their hearthstones; let the 
fruits of honest foil they have for years slowly accumulated to gladden 
the dreary evening of life be snatched from them by the remorseless. 
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hand of debt ; let ruin and misery invade the joyous precincts of their 
happy homes, and make their horrid dens in the bright abodes of do- 
mestic bliss— Blount is a cleoar fdlow, and must not be suspended from 
otnce! Let the poor pvjaoner rot amid the filth and vermin of the 
loathsome dungeon; let him vainly rave, as the jail fever coosumes hia 
burning brain, that the constitution promises him " a speedy trial with- 
out sale, denial, or delay;" let him die ; let his bones bleach forgotten on 
tlie slimy floor of the noisome prison vaulW£ii™nf is a clever feUov,, and 
It would be a pity to suspend him from officel Throw wide the eatea 
Ot vice; let loose upon the country ail the hellish brood of crime' let 
arson light up the midnight sky with the lurid flames of burning dwell- 
ing let the warm life-blood of the unoffending citizen slake the assas- 
sin s fiendish thirst ; let murder's bloody dagger gleam in the sunbeams 
ol noonday; let prowlmg rapine desolate the bright habitations of inno- 
cence and peace— the grand jury shall be discharged, the court shall be 
adjourned, crime shall go unrestrained, because Jacob C Blmiat is a cleeer 
teUm, and it would be a pity to suspend him from office for a misde- 
meanor) 

Perhaps John R Main and Charles Eussell, the two felons he turned 
loosemopenviolationof the statutes of the State, were clever fellcioi • 
Perhaps he thought Mr. Hicks a clever fdlow when he quashed an in- 
dictment against him for an assault with intent to kill I Perhaps it was 
because CoL Bartlett was a clever fellow that he usurped the province of 
the jury, denied them the right of finding a verdict accordin" to the 
law and the evidence, and finally procured a nolle prosequi for him. But 
there is one thing certain,— he didn't think Mr. Kitchen a clever fellow 
when he sheltered himself behind (he duties of liis ofHce to make a 
mean, cowardly attack upon his character, or when he attempted to 
hound the grand jury upon him for having made a fair and honorable 
contract with the County Court of his county. 

Is there no partiality, no wrong, no corruption in all this? Oh I no 
certainly not. Don't you know Slount is a clever fel/oiv ' And now sir 
that this word corruption occurs to my mind, let us see what it means 
in law. Mr. Bouvier defines it thus in his Law Dictionary : " Corruption— 
an act done with intent to give some advantage inconsistent with official 
duty, or the rights of others." So, sir, when the respondent triumph- 
antly tells you to prove the corruption in hia demeanor, tell him his re- 
ftising to suspend a drunken Qerk, who was palpably guilty of misde- 
meanors in oaoe, and to appoint a temporary Clerk was inconsistent 
with his sworn duty ; inconsistent with the rights of parties ; Inconsist- 
ent with the rights of the bar; inoonsistentwith the rights of the whole 
community, and intended to give an advantage to the Clerk,— intended 
to save him from punishment and disgrace because he was a clever fel- 
low, and hence was under the law cormpL 

But sir, we not only find the respondent guilty of this instance of 
partiality,— this instance of corruption,- in directly conferring tm advan- 
tage inconsistent with his official duty and the rights of others, but prove 
a^ chargeo^ lo the very next article that he is guilty of similar miscon- 
duct at a difierent place and under entirely difierent circumstances. 

You are told by Mr. Einger that he had undertaken to build a court 
house m Bloomfield, m pursuance of a contract he had made with Mr 
Kitchen, who was commissioner for Stoddard county ; that in October' 
1857, the respondent came to him, tw>k him to one side, and asked him 
ir he had any county wan-ants for building the court house ; he told 
the respondent he had not, but that Kitchen had; the respondent then 
advised him to ^et the warrants, sell them, put the money in his pockets 
and then sue Kitchen, and assured him he could recover, because Judge 
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Baker's court was cot ft legal court, and Kitchen was individually liable 
upon the contract. 

Aad how does he seek to evade this plain, unequivocal testimony of 
Mr. Einger? He feels the force of it; he knows it establishes against 
him a cnme for which he should instantly be hurled from office and how 
does he seek to avoid its just and inevitable consequences ? By showing 
any inconsistenoj' in it? By showing or attempting to show by any of Mr. 
Einger's numerous and respectable acquaintances here that be is un- 
worthy of belief? So ! but by attempting to prove that he waa not in 
Stoddard county during the month of October, ISoT. I will not say, 
sir, how well he has succeeded in proving a negative in this particutar, 
nor will I pretend to say he uiasinStoddardcounty during that month, — 
perhaps he waa not; but I do say it by no means follows, that because 
Mr. Einger may have mistaken the latter part of September or the first 
of November for a portion of October, in fixing the time of this inter- 
view, the interview never occurred. Nor will any member of this Court 
hold him less guiltless for this flimsy plea,— thia slight mistake in 
point of time, which may or may not be so. 

Here, sir, he is exhibited, by the evidence, descending from the bench, 
and notwithstanding it is his peculiar province, his sworn duty undea" 
the law, to dispense even-handed justice :o all,— notft-ithstandiug there is 
a statute expressly forbidding his acting as counsellor in any ease, — pri- 
vately ajiivising one citizen to bring a suit against another, and even as- 
suring him he will recover judgment 

But who is this other? Why has he such a lively Boiicitude_ for the 
welfare of Mr. Einger ? Why does he take such a deep and abidii^ in- 
terest in the private affairs of another, that propriety, justice, official 
obligation, and plain statute law all cannot repress ? Is it because he is 
overflowing with the " milk of human kindness ?" Does his conduct 
well up like the sparkling waters of the crystal fountain from a pure 
heart, full of tender sympathy, kind emotions, and generous impulses ? 
Or is it the venom distilled beneath the adder's tongue, the poison gall 
oozing from a mean, revengeful soul, surcharged with hate and malic* 7 

Mr. Kitchen is the man against whom he wishes to incite a vexatious 
suit. It is Kitchen from whom he would snatch the hard earnings of 
long years of honest toil to pay the county's debts, — ao you may guess 
the kind of spirit that dictated his eratuitous advice to Einger. But 
wherefore should Kitchen pay this debt more than Jackson? He had 
been guilty of no wrong. He had been guilty of no bad faith. Why 
should he pay the county's debt ? Ah ! sir, it seems to me that human 
depravity can get no lower, — that man can never approximate nearer the 
nature of the arch enemy of Heaven and earth,~-than has been done in 
this instance. The respondent sees the man against whom he has long 
entertained the deadliest hate selected for his probity and capacity to 
superintend the erection of apublic building. He beholds him discharge 
the duties incumbent upon him with an hone.it fidelity that secures the 
approbation of all. The prosperity of the unoffending object of his 
malice becomes an eye-sore tohim; galls him; goads him on to fury. 
Bavy takes possession of his entire souL He thinks, — he dreams of 
vengeance. He pants for the destruction of his enemy's happiness ; 
he longs to see his wife and children stripped of the appliances of com- 
fort and elegance that industry, frugality, and honesty hfl.ve accumulated 
around them; he ci'aves to see them exiled from the home endeared to 
them by all the ties of nativity, and the sweetest reminiscences of af- 
fection; he wildly prays to see them tlie beggared pensioners upon a 
heartless world's precarious sympathy. To bringallthis woe upon the 
victim of his envious rage, he seeks to crush him with the overwhelm- 
ing weight of a public liability he is under no moral obligation to dis- 
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charge. He seeks out Eitieer. He endeavors to influence him to insti- 
tut« proceedings against Kitchen. He aasures him he oaorecover He 
gives his reasons why. Already his eye glitters with the strange" wild 
hght of exulting vengeance, as he imagines the success of his malicious 
schemes. But Kinger, like an honestman, spurns the fiendish counsel. 
ile knows that Eitchen is under no obligation to pay the debt of a 
wealthy county, even if some lame provision of law does make him 
personally liable, and he scorns such mean advantages. Well was it 
perhaps for Kitchen that he did, for although he may not have been 
liable personally, there is no calculating the annoyance and perplexity 
to which he might have been subjected by » vexatious suit 

But, sir, this Judge can commence at the vory inception of a case ; he 
can advise how the suit should be brought^ how it shall be managed, 
and what judgment will be rendered; the opinions he expresses in 
private he wiH make good upon the bench; he wilt effectually destroy 
pubbc confidence in the purity and efficacy of the judiciary; he will 
make the temple of justice a huckster's stall for retailing favors to liti- 
gants; and when broughthefore the bar of his country to answer to the 
law he has outraged, and meet the justice he has trampled under his 
feet, he would lam make you believe he is a poor, miserable, buffeted, 
persecuted, martyred victim of a horrible conspiracy; that he is 

"As pure as the ice that's curded by the frost 
From purest aaow, and bangs on Diaji'a temple." 

But, sir, I think as I remarked on yesterday, if Lord Coke couid not 
trust himself to give the kmg advice, our courts should not be permi^ 
ted to advise parlies litigant, though they are as immaculate aa the re- 
spondent has shown himself to be. 

If you have never actually witnessed such a calamity, Mr. Presiden t, you 
have no doubt frequently exeroised your imagination upon the various 
exciting incidents that attend the wreck of a gallant ship. The whole of 
the dreadful panorama is perhaps before your fancy as soon aa men- 
^■"■wi; jpu hear the dull crash of the fatal concussion; you see a 
hundred faces, pale with consternation, hurrying to an fro; you hear 
a hundred voices mingling in one wild shriek ; you see the noble ves- 
sel go down to the unknown realms of silence beneath the wave' vou 
see the hundred struggling victims sink forever in the boiling vortex. 
And you see the last survivor of the terrible catastrophe clinging to the 
Iite-boat, and batthng for existence with the raging elements around 
him. Buoyed by his faithful craft above the treacherous flood he 
valiantly buffets the tumbling billows that rear their heads like hungry 
monsters round him. In vain the waters boil beneath hun ■ in vain the 
tempest eddies around him,— he is master of the storm. So sir is it 
vnth him who is sustained by truth and right,— he proudly outrides 
every storm of persecution or distress that beats upon him. But let him 
lack these sure supports,— let him be clogged with guilt, burdened with 
crime,— like the shipwrecked galley-siave with his fetters on, he strug- 
glesa moment with the yielding tide, clutches the little straw that's 
watted near him, and sinks into eternal infamy. And so, sir, I might 
say, were the respondent in this case sustained by truth, right, and 
conscious innocence, there would be no necessity for the course he has 
lound It necessary to pursue. He would not be compelled to attempt 
to cover up the gross outmges of which ho stands impeached in these 
articles, and convicted by the evidence adduced in this trial, by distort- 
ing the testimony, and shutting his eyes to the overwhelming array of 
authority my learned colleague produced against him. He would not 
have felt himself compelied to glide as hastily as possible over the in- 
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controvertible array of facta establishing every other charge against 
him, and predicate his whole defense upon the shade of palliation the 
testimony gives to the offense charged in the next article. He would 
never have passed so hurriedly the impriBontaent of Eaker, his defama- 
tion of Phelan and Fox, his partiality to Walker and Binger, his abuse 
of the privilege of the writ of habeas courpus, his persecution of Kitch- 
en, and all the other crimes of which he stands charged, and bestowed 
so much eloquence upon his conduct in the case of the State vs. Kin- 
aey, — the most trivial charge in the whole catalogue, — bad there been 
no tin ge of guilt upon him. He Would have taken up each charge ; be 
would have shown triumphantly by the evidence that he was as inno- 
cent as the unborn baba He would have dwelt upon each allegation 
until he had rid hia reputation of the least trace of suspicion. But, sir, 
the truth is, he was overwhelmed by the facta in the case He felt 
himself sinking irretrievably under the immense weight o( the evidence, 
and like the poor drowning mariner he catches at every straw. 

You remember how he dwelt upon the evidence offered in support of 
the fourteenth ariiicle, and no doubt wondered that he would linger so 
long upon a charge comparatively trivial, whilst there was such an accu- 
mulation of proof establishing conclusively the perpetration of so many 
more heinous offenses. And, sir, I can account for it upon no other 
hypothesis, than that he desired if possible to divert the attention of the 
Court from the contemplation of the darkest features of hia case. 

But, sir, with all his labor upon this ^rt of the case, he merely pre- 
tends that there was some excuse for his tyrannical conduct on the trial 
of Kinsey; that the conduct of Mr. Fox justified his harshness and 
oppression in that particular ease. This I deny. I hold that whatever 
may have been the conduct of Mr. Fox, it would not justify the course 
of conduct pursued by the court in reference to the rights of Einsey. 
I maintain, sir, that whilst Mr. Foa was acting as an attorney and coun- 
sellor at law, Kinsey had a right to his services after he had employed 
him, that no court under the constitution of this State could deprive 
him of It is true that the court had a right to fine Fox, and^ to im- 
prison him for contempt of court if he was out of the lino of his duty, 
and persisted in remaining so after having been called to order by the 
court ; but, sir, whenever he sealed that advocate's mouth, and made 
him take his seat, he snatched away from Kinsey a constitutional right, 
the right to be represented by counsel, and the right, as a freeman, of 
seleotinjE what counsel he saw proper. 

But I deny that Mr. Fox was out of the strict line of his duty. True, 
Mr Hicks says he was drunk; but whether Mr. Hicks knows more 
about that than Mr. Fox does himself, who swears he was perfectly 
sober, I won't pretend to determine. Perhap hedoes; but be that as 
it may what are the facts as to his conduct ? It aeems from the testi- 
mony that the court had restricted the time that Mr. Fox should occupy 
in addressing the jury. That Mr. Fox after hia exordium, in which he 
had perhaps spoken of the fact that the prosecution vim predicated 
entirely upon circumstantial evidence, took occasion to animadvert upon 
the fact that Joseph L. White had volunteered his services in behalf of 
the prosecution. It aeems he then proceeded t-o show the extreme un- 
fitness in Mr. White's volunteering, not merely be.cause the State was 
ahly represented, but because Mr. White was a gentlemen of talent and 
influence which could have been more mercifully bestowed upon the 
unfortunate and indigent defendant, and besides that, of all men m 
the world, J^aseph should be the last to volunteer in the prosecution of a ■ 
case resting upon circumstantial evidence; because Joseph of old, to 
whom all other Josephs are indebted for a name, was himself a victim 
of circumstantial evidence. While thus playing upon Mr. Whites 
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given name, perhaps by way of apostrophising him ironically, he calls 
out "Joseph! Joseph! Joseph!" Here he is stopped by the Judge 
and asked to explain. Explain what ? Was he not in the discharge oi 
his duty ? Had he not a right to obliterate from the minds of that 
jury the effect of Mr. Whites speech, by argument, by irony, by ridi- 
cule, or by an appeal to tbeir sympathies, if he should think proper ? 
Was there anything so criminal in a little good-natured ridicule of a 
talented opponent whose influence upon the jury he desired to counter- 
act, that his mouth must be closed for it ? Oh ! but says the respond- 
ent, he had spoken of a grand inquisiloriai body I Well, pray, sir, w not 
the^rand jury a grand inquisitorial body? And is there any harm in 
Eluding to it by its right name? But if it was this expression that 
atung his Honor, it was really a Jong time getting through to the quick. 
He had made use of this expression in opening his remarks. He had 
told them, and he had a right to tell them, that the cause they were 
called to try had been taken before a grand inquisitorial body, where 
the accused could not defend himself, which was strictly true; but the 
respondent never thought of the vulnerable nature of his dignity until 
Mr. Fox had almost completed a satire of some length upon Mr. White, 
It won't do, sir ; it wasn't for that he made Fox stop. But perhaps it 
was because he appealed to the court to protect him from the assaults 
of the Sheriff, for I know he did, in an ironical style, as he says him- 
self, appeal to the court for that purpose. . Yet that had transpired 
sometime before, according to the statement of Mr. Hicks, and nothing 
was thought of it Then why did he interrupt him whilst apostrophis- 
ing " Joseph ?" My opinion is ho did so to annoy Fox, to break the 
thread of his discourse, to ruin its effect with the jury, and to provoke 
a reply that would afford a pretext for preventing him from proceeding. 
I arrive at this conclusion from what had already transpired and what 
immediately foUoweA There had been one mistrial in the case before, 
and something that then transpired, induced the counsel for the pris- 
oner to take down the testimony. This the respondent would only per- 
mit under such restrictions as 111 venture to say no lawyer here ever 
heard of before. He then assumed the right to limit Kinsey's counsel 
in their arguments. At a moment when there was no occasion for it in 
the world, he interrupted Mr, Fox and demanded an explanation; and 
because Mr. Fox declined complying with a request he had no right to 
make, he peremptorily and unlawfully made him take his sfaL All 
these things, sir, taken in connection, show a settled determination that 
Kinsey should be convicted; and, sir, they were done to bring al>out 
that end. 

I don't pretend to say Mr. Fox did exactly as I would have done in 
the reply he made to the court, nor that he was strictly in the line of 
his duty in that particular. If he was nol, it was the prerogative of the 
court to fine him for contempt of court ; but, sir, he had no right to 
deprive Kinsey of the privilege promised him by the constitution of 
being heard by his counsel. He had no right to limit that ca«nseL If 
he had, he had the right to deprive Kinsey of the benefit of counsel 
altogether, which no one will afiirm. The right of being heard by coua- 
eel, means the right of being fully heard; and no court can constitu- 
tionally deprive you of it by gagging your advocate in the middle of his 
speech. If Fox was in contempt, he should have l>een fined; but in 
the name of God Almighty secure to the citizen his constitutional right 
of being heard in court. It is of a violation of this right by the re- 
spondent that we complain, and the closing remark of Mr. Fox's 
speech to the jury gives you the key to the reason of it "Gentlemen 
of the jury, you see what a chance my poor man has. Take his case." 
Could anything be more eloquent, more touching, or more appropriate? 
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" You see what a chance my ^or maa has, — the victim of circumstaTir 
tial evidence, deprived of his constitutional right of being heard in 
court, by judicial tyranny; my mouth is sealed; talie hia case."^ I 
think with Mr. Fox, sir, that he never made a hett«r speech in his life. 
So lawyer ever did. It is what would have gushed up from the heart 
of every just man. 

There is scarcely a single provision in the Bill of Eights that this re- 
spondent is not proven to have violated. There is scarcely a constitu- 
tional guaranty he has not hroken. He has trampled the inalienable 
right of personal liberty under his feet. Clothed in the armor of offi- 
cial authority, he has assassinated private character with a treachery 
and cowardice only equalled by the frenzied malice that instigated the 
disgraceful crime. He has denied to tha citizen the privilege of the 
writ of habeas corpus. He has deprived him of a speedy trial without 
delay. He has closed the mouth of his counsel. He has descended from 
the bench and participated in the litigation before him. He has brought 
disgrace, obloquy, and contempt upon the judiciary of the State in 
every manner that infernal ingenuity could devise; and when arraigned 
before the bar of his country, and all these disgraceful and dangerous 
malversations proven clearly and indisputably upon him, he points tri- 
umphantly to the Supreme Court, and says, " there's the tribunal to cor- 
rect all the wrongs I have done." I will not do the respondent the in- 
justice to say I beUeve he is sincere in this opinion. I am confident 
he knows better; but I do believe he entertains so contemptible an 
opinion of the intelligence of some members of this Court as to think 
he can induce them to adopt a doctrine so absurd. 

My opinion is, sir, he desires to escape conviction on any terms, even 
at the sacrifice of legal reputation, and every thing else that can save 
him from the imputation of insanity; and hence I have no idea he 
believes that the Supreme Court has any more jurisdiction in this case 
than I have mysel£ It is true, sir, and I see now that I and every other 
citizen of the State have reason to rejoice at the fact that we have a 
'Supreme Court, composed of gentlemen selected on account of their 
learning, wisdom, and purity of character; and that to that distin- 
guished tribunal every citizen in the State has a right to appeal. But 
for what purpose? Merely to have the errors of an inferior court coi^ 
reeled, and not to punish the Judge for the malice with which he com- 
mitted the error, and brought all the evil consequences of that error 
upon the aggrieved party. This is the tribunal provided by the consti- 
tution for the accomplishment of that object. The Supreme Court is 
designed to protect the individual parties in each case from the effects 
of the errors of the inferior court, whilst it is the province of this Court 
to prevent the recurrence of such errors as result from a bad intention, 
by removing from office and disfranchising the party guilty of their 
commission. 

But let us suppose for a moment that the Supreme Court should have 
been appealed to in each one of these cases. Let us suppose that the 
Supreme Court is the only tribunal to which the citizens of the State 
can look for protection against all the oppression, partiality, abuse of 
official authority, and misconduct of which the Judges of our Circuit 
Courts may be guilty, in their ofSces. What security has any one in a 
single right he claims as a citizen under the constitution, if such con- 
duct is to be tolerated as this respondent was guilty of in the cases of 
Moore vs. Eldridge, Griffie vs. Berry, and Daugherty vs. ■Whitehe*d?— 
which have been selected and presented to you as examples out of the 
numerous instances in which he has effectually defeated a fair adjudica^ 
tion of causes by the Supreme Court, by falsifying the records of his 
court, and refusing to sign bills of exceptions, unless they were made to 
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omit the vei-y errors he was charged of committing. I would ask the 
Court to take the case of Moore against Eldridge; examine the conduct 
of the respondent in relation to it, and tell me what benefit any citi- 
zen can hope to derive from an appea] to the Supreme Court, if that 
conduct is aJl proper and right. I would submit that conduct to a can- 
did world, and challenge the production of its pandlsl in the annals of 
American jurisprudence. 

At the April terta, 1858, of the Ripley Circuit Court, there was pond- 
ing the case of James Moore vs. John Eldridge, administrator of the 
estate of a deceased Mr. Parker, formerly a partner in business with the 
plaintiff, Moore. On a certain day during the term the case was called, 
a jary ordered, and the court took a recess for dinner. During this re- 
oees, Mr. Kittrell tells you he found the respondent here. Judge of the- 
court as he was, upon his (Kittrell's) wood pile, disoussing the merits of 
the case in the presence of a group of some five or six who were stand- 
ing around him. Mr. Kittrell took up the opposite side from the re- 
spondent, and each argued his views at considerable length,— Kittrell 
contending that Moore should recover^ and the respondent contending 
that the estate of Parker was not liable, and hence, of course, that 
Moore could not recover. Mr. Kittrell ia presently met by Mr. Moore, 
who tells him he is sure to lose the case, for the Judge has already deci- 
ded against him. Now, sir, in the name of virtue and of justise, look at 
that conduct ! The Judge orders a jury in a case, and while the Sheriff 
is summoning it, he descends from the bench, collects a crowd of citi- 
zens about him, decides upon the merit? of the case, maintains his view 
with zeal in a long argument The community all become apprised of' 
the Judge's decision. The parties come into court satisfied of the pre- 
a^udication of the case; and the Judge, well prepared to sustain hia. 
argument upon the wood pile hy a decision upon the bench, takes his. 
seat with the gravity of a Hale, to go through the mockery of trying a 
cause that everybody knows he has already determined! 

But, sir, shameful as this conduct is, — disgraceful as it is te» the judicial 
character,— dangerous as it is to the interests o^ the citizens of this State, — 
it is by no means the most reprehensible that we find the respondent 
guilty of in this very case. Having decided the case against Moore in. 
the streets, it is not difficult to imagine that he would u.^e every effort to- 
effect his defeat in court ; but we find him going esen further than that. 
We find him effectually defeating his right toa fair trial in the Supreme 
Court. 

Upon the trial of the case, Lemuel Kittrell was the only witness in- 
troduced, and he was introduced I believe to prove that Pai-kerhad 
executed an instrument of writio" produced as evidence of the fact 
that Parker's estate was liable to Moore for the amount claimed. The 
case went against Moore; and desiring to take it up, he presented his 
bill of esoeptiona, embodying the testimony of Mr. Kittrell, to the re- 
spondent for his signatura The respondent refused to sign the bill of 
exceptions, because the evidence of Kittrell set out in it did not state 
that tlie date of the instrument had been altered. Mr. Kitchen who 
was Hoore's lawyer, told him Kittrell had never sworn to any'such 
thing. Mr. Bedford, counsel for Mr. Eldridge, told hira also that Kit- 
trell had not swoi-n to any such thing. Not satisfied with the statements 
of both parties, Mr. Kittrell is called and asked if he had testified to 
anything concerning the alteration of the date of the instrument ? He 
said that he had not; that the instrument was as he had alirays seen 
it; that be had given no such testimony as the Judge had said he 
had. Yet, sir, in spite of what Kitchen, Bedford, and Kittrell all teU 
him, he interlined the testimony of Kittrell with his own hand, so as to 
make it appear that Kittrell had sworn to a fact that he bad not, 
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namely, that the date of the instrument had been altered, — and signed 
the bill after he had thus falsified it. There can he no mistake in these 
facts, sir. Kitchen, Bedford, and Kittrell all swear to them. He refused 
to sign a hill of exceptions embodying all the facta, until he had falsified 
it, — until he had made it so as almost to insure an affirmance of 
his judgment by the Supreme Court And Moore, finding he was 
not to be permitted to present his case to the Supreme Court as it had 
been tried, abandoned his appeal, and, as you are told, compromised the 

It is true, sir, the witnesses all tell you there was a blot, or some kind 
of an apparent obliteration of the date; and Mr. Hicks even states that 
there was a new dale in diiierent ink discernable. But lliat was a mat- 
ter of inspection. If it was a fact material in the case, Kittrell had not 
sworn to it, and this respondent had no right to falsify his teslimony 
and make it appear that he did. He had no right to put into a witness' 
mouth words he never thought of uttering. 

Why, sir, look at the difference this little interlineation in that bill of 
exceptions makes in the case ! Here Moore presents a paper purporting 
to be signed by the deceased, showing clearly that the deceased 
promised to pay him so much for his services during the succeeding 
year. The date then becomes material, and if the fact he eatabhshed 
that so material a portion as the date has been altered, and no explana- 
tion of the alteration appearing, the whole paper upon which Moore 
predicates his case is vitiaied. This material point the defendant fails 
to make, and the Judge takes it upon himself to make it for him in the 
bill of exceptions. The truth is, sir, he had expressed an opinion in 
public, and argued it zealously off the bench ; he had sustained it in 
court upon the trial; and to prevent that opinion from being reversed 
by the Supreme Court, no means were so base that he would not resort 

But again, sir, take the case of Berry against Griffie, pending in (he 
Stoddard Circuit Court, at the November term, 1858. I learn from this 
record that this case had been brought to recover back a certain sum of 
money paid by Berry to Griffie, for Griffie's claim upon a piece of land, 
and a' lot of rails he was to make In the instrument upon which the 
suit is founded it is not pretended that Griffie had any interest in the 
land more than a mere claim upon government land; and from anything 
I can see in these papers the sale of Griflie's interest to Berry was a fair 
and valid transaction, showing no design upon the part of Griffie to 
overreach Eeny, who made the contract with his eyes open. Rut be 
that as it may, during the trial of thi^ cause the respondent turned to 
the jury and told them that "Griffie had no interest in the land sus- 
ceptible of conveyance, at the time he made the contract." Now, sir, 
what light had he tomakeany such assertion, even if true, to that jury? 
That was the very question they were trying ; and was it fair, was it 
just, was it even necessary that he should interfere with Ujc discharge 
of tJieir duties under their oath, to the prejudice of either party ? You 
know very well, sir, the influence a Judge's jjositiou necessarily gives 
him over the minds of the jury. They not only conclude from his posi- 
tion that he is an honest, just, unprejudiced man, but that he knows 
the law and desires to see it fairly administered ; hence they listen at- 
tentively, and in ninety-nine cases out of a hundred believe every sylla- 
ble he utters, never suspecting the slightest bias. I appeal to you then, 
sir, to know if it is right, — if it is lawful, — if it is consistent with the 
right of the trial hy jury, for a Judge to forestall the judgment of a 
jury hy expressing to them his own opinion upon a matter of fact sub- 
mitted to them ? 

Suppose you were plaintiff in an action of ejectment, and the Judge 
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should tell the jui-y you never had any title to the land in question, ir- 
respective of the evidence before them,— suppose he should take it upon 
himself in an action of trespass, to tell the jury that the plaintiff never 
had any title to, or possession of the premises,— would you not consider 
him far beyond the line of his duty ? Sir, ifc is the right of every citi- 
zen to have the facts connected with any case in which he may be inter- 
ested tried by an unbiassed jury of his country ; and so careful is the 
law that the minds of that jury shall he kept free from any prejudice 
whatever,— so careful is the law that the jury shall decide upon the 
facts from the evidence, and that alone, that it prohibits the juror after 
he IS sworn from conversing with any one, or from permitting any one 
to exprei-s an opinion, or even to talk to him about the case, until 
after he shall have delivered his verdict in court. Yet it is proven that 
this respondent, whose sworn duty it is to see that the trial by jury is 
maintained inviolate, is himself the first to violate it,— that sealed upon 
the beach for the administration of justice between his fellow men, he 
BO far forgets the solemn obligations of his office as to publicly espouse 
the ca-ase of one of the partis, and attempt to forestall the action of the 
jury by an unqualified expression of his own opinion. 

Sir, if such conduct as this is tolerated, the trial by jury, upon which 

the sages of the law have bestowed so many encomiums, isa mere farce, 

a contemptible cheat,— a mean fraud upon the honest citizen, Eftablish 
a doctrine that a Judge has the right to brii% the whole weight of his 
influence to bear directly upon the jury in favor of any party he may 
select, and you make our court houses mere market places fer the re- 
tailing of judicial favors. 

Of this conduct the House of Eepresentatives complain. They con- 
tend that in thus interfering with the proper administration of justice, 
he exhibited a degree of partiality inconsistent with his position as 
Judge, injurious and oppressive to the opposite party, and sufficiently 
disgraceful to the ,judieiary of the State to demand the dismissal of the 
respondent from office. 

But this is by no means the worst feature in his behavior in this case 
of Berry V3. Griffie, as the evidence clearly shows. After the respond- 
ent had turned to the jury and told them the defendant never had any 
interest in the land susceptible of conveyance, they retired, and after 
some deliberfition brought in a verdict for eleven dollars more than the 
plaintiff had demanded Mr. Tyrell, the attorney for the defendant, 
hied a motion for a new trial, setting out among other reasons " that the 
^ury were misled by testimony to prove who was the owner of the land 
m question at the time of the (rial;" " that that evidence ought to have 
been excluded;" and "that the jury was misled by the opinion ex- 
pressed by- the court that the defendant had no interest in the land 
susceptible of conveyance." These three reasons inserted in the motion 
for a new trial were regarded by Mr. Tyrell as valid, and argued by him 
before the courts He urged very properly that it was not riglit that a 
Judge should bias the minds of a jury by expressing his own opinion 
as to the merite of the case in their hearing, and offered the affidavits of 
some of the jurors that it was upon that very expression of his that the 
verdict was predicated ; but the respondent overruled his motion. Mr. 
Tyrell then filed a motion in arrest of judgment, which was also ovar- 
raled; whereupon ha drew up^ a, bill of exceptions embodying these 
three reasons to which I have just called your attention as having been 
urged for a new trial and overruled, and tendered it to the court for his 
signature ; but the Judge refused to sign it unless these three reasons 
were stricken out ; nor would he sign it until Mr. Tyrell had stricken 
them out. 

Now, sir, there can be no doubt of these fact,?. Here I have in ray 
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hand the motion, for a new trial itself, with all throe of these reasons in 
it and here is a certified copy of the bill of exceptions, with all of them 
Btrieken out ; and Mr, TvreU tells you on his oath how it came to be 
done, and not only that, "but that he urged them as grounds for a new- 
trial, and relied upon them as grounds for a reversal of judgment That 
he did act aa he is charged in this instance there can be no shadow ot 
doubt; but why did he do so? It is hut just to presume tliat no 
rational man ever acts without some motive. His vrill must be and is 
concerned in, and consents to all his voluntary acta; and from the cir- 
cumstances surrounding, and the consequences resulting from his ac- 
tions, we must infer the intent by which he is actuated. Judging, there- 
fore, from the partiality he exhibited in favor of Berry upon the trial, 
and from the feet that the inevitable consequence, of striking out the 
reasons rehed upon for a new trial would be to deprive Qriffio of a fair 
trial in the Supreme Court, — we are forced to the conclusion that his 
conduct was shaped with that view, particularly when the still darker 
ch-cumstance of his refusing to examine and sign the testimony taken 
in the ease is taken into consideration. 

Mr. Tyrsll tells you he presented a fair and full statement of all the 
evidence given in the case, and desired the respondent to examine and 
sign it, that it might go with the bill of ezceptions; but this bo utterly 
refiised to do, pretending Uiat there was bo much noise in court during 
the trial he could not hear what the evidence was. Mr, Tyrell then 
went to Mr. Bedfoi'd, who was the opposite counsel, and got him to as- 
sure the court that the evidence was properly sot forth ; but he still re- 
fused to sign, or even to look at it Such is the testimony of both Bed- 
ford and Tyrell. „ . , 

Now, may it please tie Court to review these two cases lor a single 
moment. In each of them the respondent selects bis party,.and shame- 
lesslv exhibits his partiality for him to every spectator present ; in each 
of them his favored party is successful ; in each of them he falsites the 
records, and utterly precludes the unsuccessful party from ail possibility 
of a fair trial in theSupreme Court ; and yet, sir, he claims that the Su- 
preme Court alone should review his official conduct. These two cases, 
sir and the case of Daugherty va. Whitehead, tried at the same term 
with the case of Berry vs. Griffie, sufficiently demonstrate the fact that 
a Judge of the Circuit Court is not only endowed with sufficient powers 
to effectually defeat the right of the oiliMU to an appeal to the Supreme 
Court but that, possessing like frailties, acted upon by the sanae im- 
pulses, influenced by the same passions that others are liable to, they 
may exercise that power to the destruction of the interests of all they 
may desire to oppress, and that they wiU do so unless restrained by the 
proper authority. And to you is submitted the important question 
whether they shall he permitted to force all cases coming before them to 
conform to their Procrustean beds ; whether they shall be^iermitted to 
espouse the cause of a favorite party, win public favor to his cause by 
discussing its merits in the streets, forestall the judgments of the .)ury 
by an unqualified expression of their opinions from the bench, and then 
cover up their base partiality and ignominious tyranny by refusing the 
unsuccessful party the benefit of an appeal to the Supreme Court, unless 
such parts of the record as expose their perfidy are supprMsed. It is 
now submitted to you whether our Circuit Courts, instead of being the 
beneficent protectors of the rights and mterests of all, may remorsd^sly 
prey upon the objects of their sacred guardiinship, and then withhold 
from the victims of their unjust and ai-bitrary tyranny the remedy guar- 
antied to them in the constitution. You are now asked whether liberty 
and justice, outraged by our judiciary, shall veil their beauteous faces 
forever from our vi*w, and their sacred shrines become the loathsome, 
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putrid dena of foul coi'ruption. You are now asked, sir, whether our 
courts ahaJl be an honor and a blessing to our country, or whether, by 
such a course of unheard of corruption as the respondent is proven to 
have been guilty of in these three cases, they shall clothe themselves in 
the same immortal infamy that makes the names of St-ar Chamber and 
High Commission, after the lapse of more than two centuries, still the 
abhorrence of an enlightened nation. And these questions you must an- 
swer to your consciences and your constituents. 

But, sir, in your just execrations of the highly disgraceful conduct of 
the respondent in connection with these cases, let tne ask you not to 
forget another charge alleged against him of a very serious character for 
miaconduotof another variety at the same term of court. The testimony 
develops the fact that at the August term, 1858, of the Stoddard Circuit 
Court, there was an accusation pending iDefore the grand jury against 
one David &. Hicks, for an assault wi3i intent to kill. Whether Mr. 
Hicks was under recognizance or not I wiU not say ; but one thing is 
certain,— the respondeat knew this accusation was pending against him. 
Mr. Hicks, when upon the stand the first time, told you that Mr. Hale 
told him he had told the Judge so himself. After dinner, Mr. Hicks 
was called to the stand again, for what purpose I will not undertake to 
say ; but while upon the stand then, he took occaaion to say he had been 
mistaken ; that Mr. Hale had not told him that he told the Judge of 
the accusation pending against Hicks. But Mr. Hale himself being re- 
called, tells you it is true he did not tell the respondent there was an 
accusation pending against Mr. Hicks for shooting at Mr. CoHran, but 
that several others told him bo in his hearing. Yet, notwithstanding this 
knowledge, the respondent, in the absence of Mr. Woodsides, the Circuit 
Attorney, appointed David Q. Hicks Circuit Attorney pro tem. The 
grand jury found a true bill against Hicks, notified the Judge of the 
fact, as Mr. Hale tells you, and asked him to appoint some attorney to 
prepare an indictment This, however, the Judge failed to do. So Mr. 
Hicks, acting as Circuit Attorney, prepared the iadiotnieot against him- 
self, and it was returned to the court " a true bill" The respondent then 
knew — of course, he was bound to know — that there was an accusation 
pending against Mr. Hicks ; but, sir, this record shows no order for a 
capias, no voluntary appearance at that term, nor that any capias issued 
for Mr. Hicks in vacation. He goes upon his "parole of honor" — a pro- 
cess unknown, sir, to any of our courts, I believe, ascept those over which 
this respondent has the honor to preside — until the next November 
term. At that term the case of the " State of Missouri vs. David G. Hicks, 
indicted for assault with intent to kill," is entoi-ed in full upon the 
Judge's docket and stares him plainly in the face, so that he couid not 
avoid seeing it but by shutting his eyes. Woodsides, the regular Circuit 
Attorney, is again absent; and, as iiia record shows you, air, Mr. Hicks 
must again he appointed to prosecute the pleas of the State, notwith- 
standing the pendency of this indictment against him. Wl»ether this 
case was placed on the first-day's docket or not, I will not undertake to 
say ; but it is in evidence that this escaped the general massacre of in- 
dictments which occurred on that day. Mr. Hicks did not weep, I pre- 
sume, like Niobe, over the indiscriminate slaughter of his numerous 
progeny, which, we are told, the lawyers made on that occasion, hut 
probably, desiring to prolong the sport, told Mr. Miller, his counsel, not 
to file a motion to quash the indictment against him for several days, 
untU the gi-and jury should be discharged i and so we don't hear of his 
case being called even until after the grand jury is discharged. Mr. Mil- 
ler then co3tea into court and asks the court to quash the indictment 
against Mr. Hicks— files no motion, assigns no reason, but simplj' asks 
that it be quashed ; and the respondent, without looking at the indict- 
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ment, without appointing any attorney to represent the State, without 
even waiting for reasons to be filed, — so eager was he to discharge his 
friendj^qu ashed the indictment, as is shown by this record. The grand 
jury had been discharged ; them was no one there to say a single word 
for the State, — to ask that Mr. Eicks be secured by recognizance until 
another grand jury oouid pass upon the case, which, indeed, under the 
cireunastances, would have been proper in the Judge to do upon his own 
motion. So there is no atonement for violated law, — no vindication of 
justice and the dignity of the State ; but Mr. Hicks, through the repre- 
hensible lenity of the court., goes thereof without day. 

Now, sir, contemplate the spectacle presented in those facta, in all its 
horrible deformity, — see tbe'righta of every citizen in the State prostrate 
at the mercy of the Judge and Circuit Attorney ; and if you are power- 
less to correct an evil so gross, so glaring, and so dangerous, in the name 
of justice, — in the name of all that man can hold dear,— 1 implore you to 
go back to those who sent you here and tell them what you have seen 
and know, — t«ll them a Circuit Attorney may imbrue his hands in the 
innocent blood of an unoffending citizen ; that he may prepare the in- 
dictment against himself; that he may stalk abroad among community 
without even the restraints of bail ; that at the ensuing term of court his 
case may be passed over until the grand jury has been discharged, and 
then he may come into court in person or by his counsel and ask that 
the indictment drawn ag^nst himself, by his own hand, and made de- 
fective on purpose, may be quashed ; and that the Judge of the court, 
coming iQ as the great actor in the last scene of this grand drama of cor- 
ruption and wrong, may quash the indictment without even looking at 
it, without even waiting to have a reason filed, and without appointing 
any one to protect the interests of the State, — tell them that a Circuit 
Attorney may commit any crime known to the code, and, if he is a pet 
of the court, the court may save him from punishment; and that for 
such outrages upon justice and the security of the private citizen, there 
ia no power that can reach him ; and let tiem in the name of God for- 
tify themselves against an evil that may prove de-structive to their most 
sacred rights.^et them repair a breach in the fortifications Ihey have 
sought to erect around their rights, ere it let in upon them a thousand 
monstrous wrongs for which they have no remedy. Ah I but perhaps 
Mr. Hicks was a dei-cr fol/trw ! . 

It does really seem to me, sir, that this respondent, in his official ca- 
reer, has endeavored to bankrupt an invention of boundless fertility in 
the production of iniquity and wrong. His conduct, since he has been 
Judge, is a sort of kaleidoscope, exhibiting corruption in every conceiv- 
able variety of form. He seems to have permitted no occasion, no cir- 
cumstances, and no place to check the olack drippings of depravity 
perpetually distilling from him. Ho makes an open exhibition of his 
partiality upon the street ; he converts the bench into a theatre for the 
enactment of the moit disgraceful oppression in every 3hap*1.hat malice 
can conceive ; and not yet content, he explores the privacy of the grand 
jury rdom in search of a new field for the display of a new variety of 
official iniquity. 

I maintain, sir, that the Judge of the Circuit Court haa no more ri|hfc 
to visit a grand jury in their retirement for the purpose of instructing 
them as to their duiies, than I, or any other private citizen has, and if 
he presumes to do so, I hold him guilty of a violation of law as well as 
propriety. 

The constitution and the statute law of the State both provide that 
the proceedings of courts of justice shall be public. Read the tbii'ty-fifth 
section of the act establishing courts of record : " The sittings of every 
court shall be public, and every person may freely attend the same." 
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Does this mean that a Judge may discharge one portion of his fupctions 
. publicly, and another privately ? if so, how do you aEcertain which are 
his public, and which his private, inquisitorial duties ? If you grant that 
he may exercise any portion of his functions in private, have you any 
other statute than tha one I have read to justify the concluBioa that he 
may not take his seat and merely open court in public, and then retire 
to a private chamber and transact all the other business under the se- 
crecy of look and key, if so disposed ? Can you find any more authority 
either in reason or law for a Judge going to a grand jury room and 
instructing them in their duties, than he has to invade the privacy of a 
petit jury room, and there instruct them in relation to a case they may 
have under consideration ? Can you cite a sentence of law, or show a. 
particle of reason, that will justify a Judge in claiming the privilege this 
respondent has shamelessly usurped, — of giving the grand jury private 
instructions ? Sir, you cannot But, inasmuch as he is the guai-dian of 
the interests of the whole community, — inasmuch as he holds in his 
hands the law designed for the protection of the life, liberty, property, 
and reputation of every citizen ; and inasmuch as the interests of every 
citiTen are immediately involved in the manner in which his duties are 
discharged- the law requires him to discharge those duties under tha 
supervision of his ereployers,— under their immediate inspection,— in 
fuU view of the whole community ; nor does it make any distinction in 
those duties. 

Suppose a Judge should claim the prerogative of trying a man for 
murder with closed doors— with no one present but the accused, his coun- 
sel, the State's attorney. Clerk, jury, and the witness under examination ; 
or suppose that, after the jury in any case of felony had retired to con- 
sider of their verdict, the Judge should claim and exercise the right of 
going into the privacy of their room, and there instruct them upon the 
case,— who would not feel a thrill of horror at such a gross and daring 
usurpation ? Who would consider himself safe if such a thing were per- 
mitted to be done ? 

Yet, sir, dangerous and reprehensible as such a usurpation would be, 
the prerogative of instructing the grand jury privately would be a thou- 
sand fold more disastrous and execrable. Clothe a Judge with this ex- 
traordinary privilege, and mark the terrible train of tremendous conse- 
quences that must inevitably result The Judge himself may be guilty 
of innumerable crimes, or his friends may have, with a high hand, rioted 
over the outraged rights of their fellow-citizens, and the down-trodden 
laws of the State, through a long career of crime ; and yet he sets at the 
head of the grand jury, and, as they inquire of each particular case, ho 
can instruct them that such is not an indictable offense under the law, 
which they are sworn to receive at his hands. I need nc>t remind you 
how he screened Henley, his bosom crony, from indictment in this very 
way, for having revealed the secrets of the grand jury, at the Butli>r Cir- 
cuit Court, in May, 1858; but I will presently show you how h^ endeav- , 
ored to screen himself and others. 

And besides, sir, see what a terribly fearful en^ne of tyranny he would 
thus be enabled to wield to the utter and irretrievable demolition of all 
upon whom he might he disposed to wreak his vengeance. Using the 
influence of his position, he may procure a distorted statement of fa«ta 
against an unoffending citizen, who has been so unfortunate as to pro- 
voke his ire ; pervert the law in his private instructions to the ^rand 
jury ; procure an indictment against him, and chain his devoted victim 
down to suffer for months, and perhaps for years, all the horrors inci- 
dental to an UAiust imprisonment The poor man is finally dragged 
forth, declared guiltless by a jury of his country, and restored to liberty 
merely to linger through a few years of pain and sorrow, his comtitution 
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broken by imprisonment and preyed upon by disgrace, his bopes ruined, 
and his reputatioa forever blasted by the imperishable odium of a prose- 
cution for an infamous crime, until, relieved by the friendly hand of 
death, he sinks into a welcome grave, " unwept, urihonoreo, and un- 
sung ;" whilst the fiend in human shape, whose poisonous brealh wrought 
all this piteous desolation, is caressed upon the bosom of society, unsus- 
pected of a crime that would make the devil himself hang hia head in 
shame. Ah ! yes, he chuckles over the ruin his diabolical malice has 
effeot-ed, and says, " I'm safe ; the grand jury were sworn never to di- 
vulge what transpired in their room ; mj victim rots in disgrace, and 
his orphan children wander friendless and homeless through a pitiless 
world, but my secret is safe ; my official position is the ' open s^amo ' 
to the best society; my revenge is sated; I'll roll in luxury now, until 
my ' eyes stand out with fatness.' " 

But, sir, palpable as these considerations are, the respondent has the 
efikintery to admit that he has committed so gross a violation of the law, 
and claims that he did right in doing it^ He has told you he visited the 
grand jury during their retirement at the August term, 1838, of the Stod- 
dard Circuit Court And why does he say he did it ? Because David 
&. Hicks was a young and inexperienced lawyer, and was unable to give 
the information they needed. Is that an excuse ? Why did he appoint 
this callow fledgeling of the law, knowing he was incompetent? There 
were Bedford, Kitchen, Phelan,TyreIl, and Davis, all able and experienced 
lawyers. Or, if the court must give the instructions, why not have the 
grand jui-y brought into court, as required by law ? IVhy not transmit 
to them through Mr. Hicks the opinion of the court? It is presumed 
that he could understand and remember it, at least until he reached the 
grand jury room. 

Sir, this excuse is too flimsy a.nd tvan^arent. There is no sincerity 
or truth in it, as the facts clearly show. Mr. Jackson tells you that he 
and the Judge were in conversation, when Mr. Hicks came and told the 
Judge that the grand jury had in their possession a piece of paper citing 
a, certain section in the statute,— Mr. Jackson did not know what one ; 
that the Judge instantly went off in the direction of the ^rand jury room, 
and presently returned with a paper, which Mr. Hicka identified aa the 
one of which he had spoken. When the Judge entered the grand jury 
room, Mr. Carlisle, who was a member of the grand Jury, tells you there 
was complete silence for some moments. As soon as the anger of the 
Judge would give him tongue, he says, "some body has been tampering 
with the grand jury ; there is a paper here I want." Now, sir, why did 
Mr. Hicks come so straight and notift the Judge that that paper was in 
thegrand jury room? Whyshould the Judge become so agitated about 
it? Why didherushto the grandjury room so impetuously and demand 
it ? Perhaps that paper is the key to the appointment of Mr. Hicks Cir- 
cuit Attorney pro tern. You will remember, sir, that a ahoryime previous 
the respondent had imprisoned one Jonas Eaker, and compelled him to 
answer to a writ of mandamus that had not been served upon him. Mr. 
Eaker considered this an act of willful and malicious oppression, or, to 
Bay the least of it, misconduct ; and Mr. Carlisle tells you he presented 
the respondent to the grand jury for it, and to show them that it was 
indictable, handed them this famous slip of paper, citing page 613 of the 
Eevised Statutes of Missouri : 

Section 16. Every person exerciaing or holding any office or public trout, who 
shall be guilty of willful and malieiotia oppreasioG, partiality, misconduct, or 
abuse of authority in his official capacity, or under color of his office, shall, on 
conviction, be punished by imprison men t in the county jail for a terra not es- 
ceeding one year, and by fine not exceeding oue thousand dolltiis. 
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The reason is obvious, then, why his Honor was so wrought upon by 
that little piece of paper. It concerned his own security, and he in- 
tended to suppress it at all hanarda,— the law, reason, and right to the 
contraiy notwithstanding. 

But, sjf, how does he behave after he gets the paper ? Is he content 
with securing that merely ? :So, sir. He turns to this sixteenth section, 
and instructs them that it does not apply to Aim,— that it will apply to 
Judge Eaker of the County Court, but not to him 1 

Here, sir, is the very climas of corruption. See the regular gradations 
in this deliberate career of official crime. He first willfully and mali- 
ciously oppresses Eaker, — he knows he has violated ths law ; be is con- 
scious oi guilt, and expects to be presented to the grand jury. He 
appoints Mr. Hicks Circuit Attorney, knowing there was an accusation 
pending against him, in order to have the means of being kept' advised 
aa to the action of the gi-and jury. He tolerates in Hiclis a disclosure 
of the secrets of the grand jury. AvaUing himself of that disclosure, he 



and there he puts the finishing touch upon tl — 
quity by deliberately misdirecting them in the law, in order to e< 
himself from indictment ! In the name of Gtod Almighty, I ask if cor- 
ruption ever exhibited its hideous, disgusting features so shamelessly or 
so boldly before ? 

But, sir, he was not guilty of this double crime only once. He again 
visited the srand jury during their sitting at this same term of court, 
IVhy he did so I will not now undertake to determine ; but it will cer- 
tainly strike most minds as a remarkable coincidence that, at the very 
moment he enTered the grand jury room, they had under consideration 
a charge against himself and Mr. Hicks for gambling. "Whether Mr. 
Hicks again apprised him of the business before the grand jury, or 
whether he was appointe-d Circuit Attorney pro iem. for that purpose, is, 
perhaps, unnecessary to inquire ; but certain it is, that whilst on this visit 
to the grand jury the respondent told them that playing cards for whisky, 
oysters, and such things, was not an indictable offense ; and it is also 
cert-ain that the grand jury found an indictment against the respondent, 
David G-. Hicks, Isaao Brand, and Orson Bartlett, for gaming for these 
very articles, and at that very term of court. 

It is entirely immaterial, In my estimation, whether the facts of which 
the respondent was guilty amounted to betting, in law, or not. That 
was a question of fact for the jury to determine, and with which the 
Judge had no right to interfere, either in or out of the grand jury room ; 
and the respondent was willfully and maliciously guilty of gross official 
misconduct in endeavoring to force their opniona upon this point of 
fact to conform to his own, right or wrong. The grand jury, jiowever, 
it seems withstood the influences of the Judge, and found an indictment 
against him, and Mr. Hiclts, and Mr. Brand, and CoL Bartlett, for gamb- 
Ung for whisky. CoL Bartlett pleaded " not guilty," and claimed asep- 
arate trial; and, sir, upon this trial the respondent— as if determined 
not to be out done, — determined that the parties to that indictment 
should escane the penalty of the law, right or wrong—was, if the evi- 
dence you have before vou is true, guilty of one of the moat shameful 
exhibitions of willful partiality— one of. the most daring and outrageous 
abuses of his official authority— the judicial history of this or any other 
country affords. 

Eeview for a single moment the facta connected with this trial. A 
jury is empanneled and sworn to ti-y the cause; the State introduces 
her evidence, and proves that the respondent, David G. Hicks, Isaac 
Brand, and the defendant, Bartlett, did, at a certain time in Stoddard 
county, play at a game of cards, and that it wiis made to depend upon 
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the issue of that game who should pay for the whisky to be drack by 
the four. After the State had proven these facta, the respondent, upon 
the bench, took it upon himself to tell the jury that these facta did not 
constitute a betting, and were not indictable nuder the statute against 
gambling. Not content with merely enunciating this view of *he case, 
he proceeded to enforce it by a aealous and labored argument, — he 
brought forward a great variety of examples to prove his position correct 
Not yet content, he told them they should cot find a general verdict, — 
if they did. he would set the same aside ; that they-afaould find the facts, 
and he would take it upon himself to say under the law whether the 
defendant waa guilty or not Such are the foots, sir, established by an 
ari-ay of testimony impregBable as the rock of Gibraltar,— such are the 
facts that the respondent, after flatly denying in hia answer, is now 
forced to admit And I submit to the wisdom and intelligence of this 
honorable Court,— I submit it to the candor of the people of an enlight- 
ened Slate, — if the annals of American jurisprudence afibrd a case of 
parallel atrocity to the one they exhibit 

The Legislature of our State, sensible of the undue influence a Judge 
may exercise over the minds of a jury, — knowing the impression some- 
times made by a tone of voice, a look, or gesture,— conscious of the 
natural proneness of the human heart to partiality, and aware that, if 
permitted at all tosum uporcommenton the testimony before a jury, the 
Judge might at least be tempted to unsettle the seals of justice, — has, 
by special statutory enactment, expressly prohibited th» exercise of such 
a privilege. 

They were also satisfied tliat, if permitted to instruct a jury oraJly as 
to the law, a court could mislead them with perfect impunity,— obtain 
just such a verdict as it might desire,— and then so modify the coloring 
of its instructions in the record submitted to the inspection of the Su- 
preme Court, on appeal, aa to present entirely a different aspect to the 
one before the jury ; and in the very same act provided that the court 
shall not instruct the jury orally, unless both parties consent to it. In 
order to prevent a court from giving instructions in any case, and then 
denying that any such instructions were given, the law requires that 
they shall be in writing I will not attempt to comment upon the wis- 
dom and propriety of this provision of law, — for such must be apparent 
to even the most casual thinker, — hut merely read the act Section 
thirty-one, article six, practice and proceedings in criminal cases, Beviscd 
Statutes, page 1195: 

The court shall not, on the trial of the hme on any indietment, sum -up or com- 
mmt upon the eoidence, or charge tht jury as to matter of fact, unless requested 
so to do by the prosecuting attorney and the defendant or' his counsel ; but tha 
court may instruct the jury on any point of law arising in the cause, which in- 
structiovts shall be in writiTig. 

Sow, sir, from the evidence of Mr. Bedford, Mr. TyreU^r. Kitchen, 
and others, you find the respondent, in utter contempt of this plain re- 
quirement of the statute, without the solicitation of any one whatever, 
taking it upon himself to comment at great length before the jury, in 
this trial of Col. Bartlett, upon the facts adduced He taxes his ingenu- 
ity for illustrations to impress upon the minds of that jury the idea that 
the facts proven do not constitute an ofienae indictable under the statute. 
Ho charges them that, although the facta detailed by the witnesses may 
have been true, that the defendant is not guilty. He not only violates 
this plain stututo in the manner of giving his instructions, hut the in- 
strnotiona themselveswere wrong, and he knew it What was that jury 
summoned for, sir ? Manifestly to determine whether or not the de- 
fendant was guilty a^ charged. But whv go through with so ridiculous 



ibyGoogle 



Ma. ksott's akgumbnt. 445 

a formality, if they are to set there aa twelve senseless blocks merely to 
eoho the opinion of the Judge ? The question, sir, as to whether the 
facta proven constitute the crime charged, was clearly one, and indeed 
the only one, for the jury to decide; and lie respondent eith«r knew it, 
and willfully transcended his duty, or he was so sliamefully ignorant of 
the duties pertaining to his position that he should not longer be per- 
mitted to disgrace himself and his office, and endanger the rights of com- 
munity, by occupying it. I will not presume to advise him which horn 
of this unenviable dilemma to take. 

But, sir, I do not execrate the offense of which this respondent ac- 
knowledges himself guilty in this instance,— I do not hold it up to your 
abhorrence as one of the most despicable crimes with which he could 
have polluted the "judicial ermine,"— I do not invoke upon it the fulleefc 
vengeance of the law merely because it is a violation of the statutes, — 
statutory provisions, to the whims of his corrupt passions, are like dry 
stubble before a hurricane of fire, — you have seen him violate them and 
trample them under his feet with a facility and an indifference that no 
longer excites your surprise ; but I denounce it as a crime that should 
hurl him from his office, bring upon him the loathing and contempt of 
all good men, and embalm his name in eternal infamy, because it strikes 
at the very vitality of one of the most invaluable privilegps, — one of the 
moat cherished rights of every freeman|-~the trial by jury. 

I would not, sir, were I even less exhausted than at present, attempt 
a dissertation upon this glorious right of every human being under the 
operation of the beneficent institutions of our beloved country. States- 
men, taught by the experience of ages its inestimable value, have made 
it a subject of constitutional enactment; and sage.s, imbued with a burn- 
ing eloquence that I can never hope to emulate, have portrayed its 
beauties, and commended its preservation to the jealous vigilance of 
freemen, in strains of impassioned eulogy that 1 have no power to imitate. 
I siniply ask you to behold a Judge of one of your Circuit Courts, under 
a solemn oath to support the constitution of your State, — under every 
obligation that can be supposed to bind a human being to a strict dis- 
charge of a high and solemn trust, — striking this sacred right of the eiti- 
«en into the dust, I ask you to hear hira tell a jury in a criminal case, 
" you may find the facts, but I will determine whether the defendant is 
guilty or not under the law;" and if the daring and outrageous innovation 
upon the right of the trial by jury does not thrill you with horror, I 
must confess my utter inability to conceive any public calamity that 
could excite your alarm. 

There is no evading the facts, sir. All the witnesses who testified 
u]>on this point tell you unmistakably, and the respondent himself ad- 
mita, that he told the jury "they might find the facts, but he would de- 
termine whether the defendant was guilty or not;" and even threatened 
to set aside their verdict if they should find the defendant guilty. These 
foots are so, without th« slightest variation, or attempt to palliate them. 
And will this honorable Court tell the constituency of Missouri that a 
Circuit Judge may throttle a jury, and compel them to bring in a ver- 
dict such as he desires ?— that he may gag them in the midst of their 
duties? — that, by the potency of judicial magic, ho may convert them 
into twelve insensate tools, — a get of senseless automatons, — to act as he 
acts upon them, and to echo merely the sentiments of the court, right 
or wrong? Will you tell them, air, that a Judge may preside at a trial 
in the issue of which he has himself an indirect interest, and command 
the jury to find a particular kind of verdict, and still be held guilty of no 
wrong, no corruption ? Will you tell them that it is perfectly right when 
a citizen is under trial for treason, murder, or any other felony, for the 
court to invade the province of the jury, and clcum the right to deter- 
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mine the question of liis guilt ? Will you endorae the docttine that 
in any criminal case the jury may be compelled to find a special verdict 
as to the facta, under a threat that the court will set aside any other 
verdict they may bring in ?— that the JU17 may only find the facts, and 
that the court must say guilty or not guilty under (he law ? Will you 
tell them tliat the glorious privilege of beinp tried hy your equals, — by 
twelve honest and unprejudiced mec, — sanctified by constitutional ena«t- 
m,ent, and venerable from the use and approbation of ages, has dwindled 
to this poor, contemptible, disgusting farce ! 

I regret, sir, that I have not the strength to make an extended appli- 
cation of the monstrous doctrine acted upon by the respondent in this 
case, in order to exhibit it in all its hornble deformity. But I will ask 
you to suppose just one case. A man is arraigned for murder. A jury ia 
sworn, and witnesses are introduced who relate all the sickening details, 
of the horrible transaction. The length and depth and situation of 
each ghastly wound is minutely described. The demoniac oath of the 
fiendish murderer, as he plunged the glittering steel to the heart of his 
helpless victim, and that victim's dying shriek, are each detailed. The 
bloody knife, and the shirt stiff with gore, are both exhibited. The re- 
morseless felon sets sullenly by, whilst the Judge instructs the jury that 
" they may find the facls, but he wiU say whether the prisoner is guilty 
or not under the law." The jury retire, and soon return with a recit^ 
of the sickening details of the horrible tragedy, which the Judge him- 
self has just heard from the lips of the witnesses. The jury is dis- 
charged, and the Judge concludes the disgusting farce by saying, "it 
is the opinion of the court that the facta do not constitute an oft'ense ; 
the prisoner is a ' clever /ellow,' and may go hence without day." So 
the villain is turned loose to butcher somebody else ; and every sensible, 
thinking man concludes, very justly, that all the boasted protection of. 
the law is a disgraceful cheat. 

I will not trespass upon the attention of the Court to show that a 
Judge, clothed with the absolute power claimed by the respondent in 
this case, could as easily pronounce an enemy guilty as he could a friend 
innocent; but I must request the Court to look at the system this im- 
maculate respondent has been seeking to inaugurate in the Fifteenth 
Judicial Circuit. I would to God, sir, I could exhibit to every citizen 
of that intelligent community, to-day, the studied system of petty but 
complete despotism this respondent has deliberately attempted to fix 
upon them. Look at it, sir. 

He tramples upon the liberty of a citizen, — imprisons him without 
authority of law; and when that citiien complains to the grand jury of 
his oppression, he KOes before the grand jury and tells them he is above 
the law, — they cant indict him. He singles out liis victim in his charge 
to the grand jury ; publicly charges him of a crime ; follows the grand 
Jury to their room; insists upon, and by perverting the law, obtains an 
indictment; and having in his charge to the grand jury prepared the 
public mind in his favor, upon the trial of the indictmSht he instructs 
the jury that they may find the facts, and he will say whether the ac- 
cused is guilty or not. The jury report the I'acts ; he pronounces the 
man gnilty; and the public mind, already poisoned by himself for the 
purpose, approves the verdict ; and finally, when the victim of hia 
vengeance would seek redress at the Eands of the Supreme Court, he 
is denied the right of a fair trial before that tribunal ; the records are 
falsified, and his doom rendered certain by that distinguished court. 
On the other hand his friend is presented to the grand jury. Through 
his Circuit Attornej- he ascertains the fact, — goes to the grand jury 
room, and tells them they cannot find an indictment If, however, they 
do, he buUies the jury upon the trial, compels them to find a special- 



bjGoogle 



MR. knott's ACeUMENT. 447 

verdict; and outrages !aw, reason, and justice, by pronouncing him not 
guilty, in spite of the evidence. 

Let no man say this system of tyranny haa no existence except in my 
imagination. He has been proven guilty of every fact going to establish 
it. Eevert to his dastardly attempt to procure an indictment against 
Kitchen, when he had been guilty of no wrong. See him foOow the 
grand jury even to their retirement and insist upon it; think of hia 
going to the grand jury of Butler county and telling them that Wm. 
Henley could not be indicted for revealing tbe secrets of the grand 
jury ; see him in the grand jury room in Stoddard county trying to 
shield himself and David G. Hicks from indictment for playing cards 
for whisky; see bim upon the trial of that indictment taking the 
consciences of the jury into his own hands, and compelling them to 
find a verdict to suit himself; see bim refusing to sign and allow proper 
bills of exceptions, and thus eifectually defeating the right of appeal; 
see bim compelling parties to try tbeir causes before him, or to follow 
them upon change of venue to counties so remote as to utterly precludo 
a fair or speedy trial ; and you will be satisfied that be has deliberately 
inaugurated a system of oppression and despotism over bis circuit, as 
complete, as perfect, and aa well planned and fortified at all points, as 
any that ever rioted over the fallen freedom of mankind. 1 know, sir, 
it must almost stagger credulity itself, that such a state of aSiiii-s exists 
in the midst of an enlightened State, boasting of the purity and efBcaey 
of its institutions ; but, alas ! the evidence in this cause proves beyond 
a doubt that it is aa true as it seems incredible. Whether this foul 
blot shall be permitted longer to stain the fair escutcheon, of our State 
is for you to determine. It has been exhibited to you in a light by no 
means sufficient to expose all its hideous deformity, but strong enough 
to enable you to discern its diabolical blackness; and it is wifli you to 
apply theremedy for its obliteration with which the sovereignty of your 
State has invested you, 

I come now to call your attention to a feature of this case that I can- 
not contemplate without a thrill of the most intense horror. It has been 
reserved till the last because it exhibits the very achme, the summit 
and perfection, of cold-blooded atrocity, — tbe grand master-piece of a 
genius prolific in deeds of iniquity, that should secure to its author 
an immortality of infamy. But I feel my incapacity to do justice to the 
subject The horrible picture of depravity, cruelty, and wrong it pre- 
sents is far beyond my limited powers of expression, if even within the 
compass of human language. I know not what passion of the human 
soul the dreadful spectacle would soonest excite, if presented in terms 
suited to its perfect portrayal ; nor would I appeal to anything save 
your sense of right and justice. But hear a short and simple story of 
wrong and misery, which, if told aright, would melt the very founda- 
tion stones of this capitol to tears of pity. 1 would not repeat the 
story of Lucrece, — I would not paint her with the deadly poniard in 
her uplifted hand, invoking tbe vengeance of Eome upon tb? adulter- 
ous Tarquin's head; nor pale in death, with the glittering blade deep in 
her pulseless heart, I would not tell you of Virginius, who sheathed 
his poisoned dagger in the stainless bosom of his virgin daughter, ere 
she should fall a victim to a tyrant's lust. I would not tell you of our 
own distinguished countryman who struck down in the street the assas- 
sin of his honor and his domestic joys; not of tbe approbation with 
which an entire nation recently received the verdict that he was guilt- 
less of any crime. I would descend to tbe humbler walks of life, I 

would tell you of a poor, defenseless widow, left by the ruthless hand of 
death, that struck down the husband of her choice iii the full bloom of 
manhood, with naught to cheer the dreary desolation of her aching 
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heart save the innocent prattle and dimpled smile of a little danghter, 
and the miniature of her dead companion in the bright face of her in- 
fant boy. I will not linger through the long years of poverty and 
wretchedness that marked that helpless family a "short and simple an- 
nals." Nor need I tell you how that little girl, like a wild vine without 
» dresser, grew up to womanhood rude and unpolished in all the acquire- 
ments that adorn the lady of society, but rich in the graces of purity 
and virtue characteristic of her sex. I need not tell you how often a 
mother's love had led her to weep with her besidea father's grave; how 
often a mother's tears bedewed her humble pillow while downy sleep 
nestled upon her eyelids; how all the tendrils of a mother's widowed 
heart twined about her ; nor how the mingled emotions of pride and 
hope Eweiled that mother's bosom when she saw her eldest born, the 
daughter of her heart, budding into lovely womanhood, " like the beau- 
teous rosebud hurstins with its prisoned sweets." OhI sir, who can tell 
the depth, the strength, the intensity of a mother's love? 

" Thero is none— 
In sll tliis cold and hollow world, no fount 
Of deep, strong, deathless love, save that within 
A mother's heart." 

There is no hope like that which thrills through every fibre of a mother's 
soul, when her eldest daughter first steps upon the threshhold of 
womanhood. But, alas! that hope, pure, tender, and unselfish though 
it is, must sometimes end in cruel, bitter diaap^intment 

The demon came when none dreamed of his approach. His eye of 
lust gleamed upon the orphan girl in her wild, uncultured beauty ; and 
his fiendish soul panted for the destruction of her maiden purity, and 
longed to banquet upon the luscious sweets of her blooming loveliness. 
His vile approaches were repelled with indignant scorn ; but brute force, 
raging with the fierce fires of fiendish passion, triumphed, and he re- 
morselessly gloated over the outraged purity of the ruined girL Ah I 
why did not the fr^ile flower wither in the bud? Why did she ripen 
into the full bloom of loveliness to fall before the hurricane's raging 
breath ? With all her brilliant hopes crushed beneath the feet of beast- 
ly violence, — with all the golden dreams of her buoyant, girlish heart 
ended in one horrible awakening; with nothing before her but dishon- 
or, misery, and wretchedness ; with no avenger but her own frail arm, 
in the frenzy of vengeance, she seized a weapon and struck the destroy- 
er dead. Her poor, wretched, widowed mother, crazed with fear and 
anguish, in obedience to the instincts of a mother's love, assisted in con- 
cealing the terrible vengeance of hor ruined daughter ; and for th» she 
was dragged before the bar of her country. In vain did she with 
streaming eyes implore the protection of that tribunal in her extremity; 
in vain did the generous, hallowed impulses of a mother's love appeal to 
that court for even sympathy. His flinty eye, moistened by no tear of 
pity, glanced upon her not merely with indifference, — biTt with a heart- 
less cruelty that mijtht well challenge the bloodiest freak of Nero or 
Caligula, that court deprived her of her evidence, drove ber counsel out 
of her cause, condemned her to death, and denied her the last resort, a 
foir trial before the Supreme Court I Sir, this is no fancy picture ; but 
strange, incredible, and horrible as it is, it was a Judge of our own be- 
loved and enlightened State that so thirsted for the blood of a poor, 
defenseless widow, guilty of no crime save attempting to conceal a 
daughter's — an only daughter's—guilt and shame. It was a Mi.^souri 
Judge that thus tramplejl under foot every constitutional guaranty of 
an impartial trial when claimed by a frail, crazed old woman. Let no 
man gainsay this who will read the evidence concerning the trial of 
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Sarah Buckner, before this respondent, at the November term, 1S57, of 
the Stoddard Ch'cult Court. 1 know, sir, I cannot relate the story of 
that trial as it should be told ; but I mill recapitulate some of the prin- 
cipal pointfl in the evidence. 

Upon the examination of the first witness, Mr. Moore tells you the 
court asked most all the questions. Mr. Phelan tells you that " the 
Judge upon the trial acted more as the State's attorney tliaa the State's 
attorney himself." The counsel for the prisoner protested against this 
course of conduct by the Judge, but to no purpose ; he persisted in it 
until the examination of the witness was concluded. The next witness 
introduced was Mr. Grimsley. He waa permitted to detail his testimony 
until he came to tell what would tend to exculpate her from any crime, 
and there he was stopped by the court, upon its own motion. He de- 
tailed a conversation of the prisoner ; he was permitted to tel! all that 
could possibly criminate her; he was made to tell all that could fix guilt 
upon her, and consign her to a dishonored grave ; but when he came to 
tell that she denied having anytiiing to do with the killing herself, — 
that it was the unassisted vengeance of her daughter upon her ravisher, 
and that to save that daughter from an ignominious death she merely 
assisted her to conceal the terrible deed, — the mouth of the witness was 
sealed by the courts Does the Circuit Attorney ask such a sanguinary 
ruling at the hands of the court ? No, sir; it chills the blood even of 
the Circuit Attorney, whilst the Judge does so upon his own motion. In 
vain her counsel contend that all the conversation should go to the 
jury; in vaia they endeavor to show the cruelty and injustice of per- 
mitting only such detached portions of her confession as tend to con- 
nect her with the awful deed to go to the jury, without tlie explanation 
showing her entire innocence, — they had as well attempted to soothe 
the venomed rage of the deaf adder with the plaintive song of pity : 
he wa.s determined that that woman should die, and that no legal bar- 
rier should stand between him and his prey. Mr. Moore tells you he 
prepared a bill of exceptions to this ruling of the court, and presented 
it to the Judge, but he absolutely refused to sign it Seeing that the 
testimony of Grimsley conflicted with that of the first witness, and fear- 
ing that the discrepancy might create some doubt in the minds of the 
jury, he even permitted his anxiety for a conviction to extend so far as 
to advise the Cirouit Attorney, in open court, to withdraw the testimony 
of Srirasley, This cannot be questioned, — Mr. Phelan testifies to it 
positively. The court adjourned for dinner; and upon meeting for the 
afternoon session, the Circuit Attorney moved the court for permission 
to withdraw the witness Grimsley and the testimony he had detailed, in 
accordance with the suggestion of the court made before adjournment. 
In vain did Mr. Davis and Mr. Phelan object, and claim the right to 
cross-examine the witness ; in vain did they represent that it had 
wrought its deadly effect upon the minds of the jury, if left unexplained ; 
in vain did they plead in the name of justice, mercy, and tbp law, that 
they should be permitted to obliterate the effect of Grimsley s testimony 
by cross-examination, — the testimony had been withdrawn, and, as Mr. 
Phelan tells you, the rulings of the court were, like the decrees of the 
Medes and Persians, irrevocable. Mr. Davis prepared a bill of excep- 
tions to this ruling, and presented it to the court; but, determined that 
the prisoner should have no chance of reversal, if convicted, he refused 
to sign it. The respondent has asked, if he did these things, why do 
not the bills of exceptions show it ? Mr. Davis and Mr. Moore answer 
the question. They tell you he refused to sign the bills when presented. 
When the Circuit Attorney came to argue the case to the jury, con- 
sidering the testimony of Grimsley withdrawn, he never alluded to it 
in his speech. You remember, when Mr, Phelan told you this, how the 
29 
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respoadent sprang to his feet, and with what eagerness he demaodod a 
writ of attachment for John R, Wcodsides, the Circuit Attorney, He 
felt that his conduct in tkis case would damn him eteraally in the esti- 
mation of every honest man, and, like ft drowning man clutching at a, 
straw, he wildly hoped tiiat Woodsides would say something diflerent, — 
something that would excite at least a shade of doubt in his favor. A 
special messenger wa3 dispatched. Mr. Woodsides was brought here, 
and testified that the testimony of Grimsley was withdrawn; that he 
regarded it as withdrawn when he argued tJie case, and never spoke of 
it at all. His evidence in no partioolar conflicted with the testimony 
oflered by the State. 

Mr. Davis arose to addressthe jury, andin thecourseof hisroraarlcs, as 
he himself tells you, and as Mr. Bedford also states, proceeded to suppose 
a case of a poor, defenseless widow, whose only daughtai — the lewet of 
her soul, the idol of her heart, the olqeot around which all the strong ten- 
drils of her maternal affection fondly clung, just budding into woman 
hood, with her pure bosom elate with hope and joy-— had been ruined 
by the brutal violence of a flend in human shape. But he is abruptly 
stopped by the Jud^e. Perhaps that appeal may touch some tender 
chord of sympathy in some bosom not sealed to all the nobler emotions 
of our nature, — perhaps it may moisten the eye of some juroi m that 
box with the tear of pity. So he is stopped, and ordered not to suppose 
any such case, but confine himself to the facts as proven. Mr. Davis 
again proceeded, and presently sought to enforce some argument by the 
use of an illustration. Again he is interrupted by the Judge, who tells 
him he shall confine himself to the facts proven, and not make use of 
such illustrations. Again Mr. Davis attempts to suppose a case, and 
again he is interrupted by the court. " May it please the court," says 
be, " shall I not be permitted to suppose a case by way of illustration ?" 
" No, sir," replied the Judge, " you shall confine yourself to the facts 
proven." " Then, sir," said Mr. Davis, " I will abandon the case, if my 
client is to be Jeffreyized in that manner." 

You all know the history of the sanguinary career of the infamous 
Jefireys. His name is still the synonym for cruelty, oppression, and 
judicial crime. But, sir, that long career of unbridled wrong and out- 
rage that secured to him the extreme apex of ignominious fame, affords 
no single instance of heartless, cold-blooded cruelty, and high-handed 
judicial despotism, equal to this conduct of the respondent. 

Mr. Davis, bullied, brow-beaten, and hampered by the court, is com- 
pelled to abandon the cause, and leave his poor old client to Jtlie mercy 
of a tyrannical Judge, — " in the jaws of the dragon." 

Mr. Phelan then endeavored to address the jury. In the course of 
his argument he deemed it proper to impress upon the minds of the 
jury the fact that Grimsley'a testimony had been withdrawn, and that 
they should not consider it as evidence, hoping thus to eradicate the im- 
presaon that the t-estimony had made, as he was not permitted to do so 
by a cross-examination. The Judge told him to stop, and said, " I have 
told you that testimony has been withdrawn, and you shall not speak 
of it " I merely wished, if the court please, to correct any impr^sion 
that testimony may have left upon the minds of the jury," said Phe- 
lan. " You shall not speak of it, sir, it has been withdrawn," said the 
Judge : and threatened hitn with a penalty worse than fine or imprison- 
ment if he should allude to it again. 

There can be no doubt of these facts, sir. Davis, Moore, Phelan, Bed- 
ford, Thornburg, and others have sworn to them. They are as clear as 
the sunbeam at noonday. But why, let me inquire in the name of 
mercy, should this poor old woman have been subjected to such un- 
heard of persecution? The respondent does not even claim the slight 
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extenuation her guilt might have aflbrded. He turned to me the other 
day in the presence of this Court, and said with a sneer that 1 would 
de.sei'V'e to be hung myself if 1 should managu a case as that was man- 
aged I that she was convicted of a capital offense, not because she was 
guilty, but because her counsel were too ignorant to know their duties. 

But, sir, the injustice and cruelty of this respondent were not confined 
merely to the ti-ial. After it had been concluded, — aft«r a conviction 
had been procured through the extraordinary exertions of the court, — 
Mr. Phelaa Sled a motion in arrest of judgment, setting forth among 
other grounds that the tincorrolwrated testimony of one witness was not 
sufficient to warrant a conviction for a capital offense. Now, why did 
Phelan insert this reason in the motion? Because the testimony of 
Grimsley had been withdrawn, wliich left the ease entirely upon the 
testimony of young Seabaugh, the only other witness introduced by the 
State, — showing that the understanding of Phelan was, that Grimsley's 
testimony had been as effectually excluded from the jury as if it had 
never been detailed. When this reason was inserted in the motion in. 
arrest, it struck the respondent that there was force and validity in it ; 
and it is evident, ah', that he yet thinks it is valid. So, when Phelan 
presented a bill of exceptions for his signature, he refused to sign it 
until he had with his own hand inserted a statement of Grimsley's testi- 
mony, as though it had never been withdrawn. He feared the force of 
the reason urged by Mr, Phelan in arrest; he feared to have his action 
a second time reviewed by the Supreme Court, — for you will perceive by 
this record that he hnd been already reversed in this very case,— and he 
determined to make the Supreme Court believe that the case rested 
upon the testimony of at least two witnesses. 

Now, sir, look upon this conduct. The testimony of Grimsley is with- 
drawn upon hie own suggestion; he refuses the prisoner the right to 
cross-examine him ; he gags her counsel when they attempt even to 
advert t-o it-, to obiiterato any impression it may have left upon the 
minds of the juiy ; and finally puts the ciimas to his cruelty, injustice, 
and oppression, by totally refusmg to allow and sign her bill of excep- 
tions, imtil it is made to show that this testimony went to the jury without 
a murmur or objection of any kind, and had never been withdrawn. 
Sir, if the annals of human crime afford a darker and more damning 
case than this, oh I in the name of humanity, I pray never to look upon 
its horrid features, A court of justice thirsting for the blood of a poor, 
defenseless old woman I — pursuinj; her with the cruel lash of persecution 
even to conviction and death I My God ! what a spectacle for freeuien 
to contemplate ! 

The respondent has frequently during the course of this trial endeav- 
ored to excite your pity ; nor have I on any such occasion sought to 
repress the slightest emotion of that Godlike passion in your bosoms. It 
is a sentiment so free from any tinge of selflshness, the human heart is 
always purer and better for its entertainment It is the golden chain 
that binds a fdlen world to the throne of a pardoning Maker, and I de- 
. light to see ita precious links forever brightly burnished. And, sir, it 
occurs to me, if I wore called upon to draw a pictiu'e of this generous 
emotion of the human aoul, — if it devolved upon me to represent Pity 
in her m<«t striking attitude, I would paint her clinging to the robes of 
Justice and pointing to the corse of murdered Innocence dangling, at 
the gibbet's arm, and with streaming eyes imploring her avenging sister 
to tear from the .indicia! tyrant, who grimly smiles upon the hfeless vic- 
tim of his cruelty, the ermine he has smeared with human gore, and 
stamp upon his name the unfading impress of eternal infamy. 

Sir, I can speak no longer upon this case. I have imperfectljf, but to 
the extent of my humble ability, discharged the duty devolvmg upon 
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me ; and now the responsibility of deciding this important cause accord- 
ing to law and justice is with you. It is neither with myself nor those 
who sent me here. They have impeached the respondent at your har of 
a ruthless violation of almost every right held sacred by the citizen and 
guarantied by the constitution and laws of our State. Tliey have accused 
him of wantonly trampling under his feet, without authority of law, the 
inalienable right of persona! liberty. They hare accused him of assas- 
sinating private character, in ropeated instances, whilst upon the bench. 
They have accused him of descending from the bench and participating 
in the litigation transpiring in his courts, in violation of the known rules 
of law and the requirements of common decency. They have accased 
him of depriving a citizen of the privilege of the writ of habeas corpus, 
nnd again of abusing the privilege of that writ by illegally turning loose 
*ipon the country tried and convicted felons, to go forth in the perpetra- 
tion of every variety of villainy and crime with which it is possible for a 
-civilized community to be cursed. They have accused him of invading 
the privacy of the grand jury room, and using the influence of his posi- 
tion in procuring indictments where none should have been preferred, 
.and in screening himself and his favorite friends from justly deserved 
«,ccusation and punishment. They have accused him of the most alarm- 
Sag and unheard of innovations upon the trial by jury, calculated to 
lieprive the citizen entirely of the inestimable right to that ancient and 
invaluable mode of trial. They have accused him of depriving the citi- 
zen of the right to appeal to the Supreme Court, and of attempting 
thereby to establish bis own supremacy in the courts over which he 
presides. They have accused him of every variety of oppression, outrage, 
and cruelty that infernal malice could conceive, or human depravity ex- 
ecute. And having proven all, even to the minutest particular, the dark 
and damning catalogue of crimes they have alleged against him, they 
demand that you shall exercise the great and plenary powers with which 
you have been endowed by the framei'S of our government, in vindicat- 
ing the character of our judiciary, and purifying that essential depart- 
ment of the Stat* from the foul pollution his diversified corruption has 
brought upon it Were the respondent innocent, no man could r^oice 
anoro at his honorable acquittal than myself; but guilty, he should not 
only be hurled from his high position, but the evidence of his condem- 
nation be stamped in characters of fire upon his brow, that ha might go 
forth known, detested, and despised by ^1, as a traitor who has polluted 
tiie purity of our institutions, and brought disgrace, obloquy, and evil 
of the darkest dye upon the bright escutcheon of our beloved State. 

The argument of the case being concluded, Sesatok Pinsoss offered 
the following : 

B^mtBtd, That this Court will at two o'clock this afternoon hold a priYate 
conaultation as to what jndgmBnt ought to be entered in this cause. 

Sesator Nbivlakd. It is now eleven o'clock, and we can spend an 
liour in session before the hour of adjournment arrives. 1 move to in- 
sert " forthwith," in lieu of " three o'clock." 

Sekatos Watkis.s. I would rather have an hour or two for reflection, 
We should not be hasty in so important a matter as this is, I therefore 
hope the proposition of the Senator from Cole (Mr. Parsons) will 
prevaiL 

Sesator McFerran, I would ask the mc 
acljoum to withdraw it, that I may offer this ai 
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Mr PitESii)B-;T. Will tlieSenator(Mr. Parsons) withdraw hismotion? 
Senator Pabson-s. I Ciinnot withdraw it. I insist upon my motion' 

Senator McFerrax. I move my resolution as a substitute for the 
original resolution and amendmejit. 

Senator Fox. I do not feel prepared to go immediately into voting 
upon the case, and shall vote in the negative when the question pomes 
up. I have read some of the printed testimony I got last evening, and 
I most cert-ainly should want to peruse the balance of that testimony, 
and refresh my recollection of that portion that has been detailed far 
hack. I am not prepared to adopt the substitute. 

Senator O'Keil. i move that the Court adjourn until two o clock. 
Carried. 

The Court then adjourned. 



EVEXING SESSIOS. 

Wedsbsdai', June 22, 1?53. 

Court met pursuant to adjournment. 

The managers attended. , . o 

The question being upon agreeing to the substitute oltcred vy f-ena^ 
tor aiuFerran, . . , , 

Sgs-ATOh Hmsb said ; Mr. President, before that question is put, i 
would remark that the respondent is not here. According to my view, 
he should have a right to address this Court further, if he choose to do 
sa I do not know whether he desires to do so or not. Our rules pro- 
vide that " in all eases not provided for in theforegoing rules, the rules 
adopted for the government of the present Senate shall apply. _ Our 
rules provide that persons having spoken once, may speak again. I 
would like to hear from the respondent, if he has anything further to say. 

In rbgard to this resolution, I take the liberty of staling that I shall 
vote to give the greatest latitude for investigation. I am, for one, dis- 
posed, sir, not to act prematurely in a matter so grave and so important 
as is the present. We have now heard, sir, from both sides,— from the 
representatives of the people, sent here by the House of Eepresente- 
tives as prosecutors, and we have heard from the accused. I should be 
. pleased to hear remarks coming from any Senator in regard to this mat- 
ter ; and I for one shall not vote for a resolution that will compel us to 
act immediately, without debate. I shall give no vote that wiE trammel 
any Senator here. If there are anj[ desires upon the part o^any feenar 
tor to show why he pursued a certain course, or if he has any informar 
tion more than I or any other Senator has relative to the case, I would 
like to avail myself of his knowledge. I am as anxious as any Senator 
upon this floor to get through with this case and go home ; but I shall 
vote on all occasions to give the greatest latitude, if Senators want to 
discuss this matter. 

Sbsator Scott. I shall support tbat motion, sir, for the reason — 
Ses.i.TOB McFekban. Will the gentleman (Mr. Scott) allow me to 
withdraw that resolution and o£fer this one? 

judgment in tie 
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Misaouri; and that in taking the judgment of the Senate upon the artinles of 
inipeaohment now depending Hgainst Albert Jackson, the President of the Sen- 
ate shall Btate the question to be, upon each article, " Is the respondent, Albert 

Jacltson, guilty or not guilty, aa charged in the article ?" Atter which the 

Secretary ehall call the roll, and each Senator in hia place shall answer "guilty" 
or "not guilty." 

Sekator O'Neel. Is it not neceasary that each specification should ba 

Sksatok McFERitAH. Since introducing my first resolution, I hnve 
been examining some precedents, the first I have looked at in this case; 
and would aot now have done it but froni the fact of a secret session 
having been proposed. In the case of the United Stat-es as. Chase, on 
articles of impeachment tried by the Senate of the United States, 
the vote was taken, as is proposed tb be taken in that reeolution, upon 
each article separately, and not on the specifications at all. 

Sgsaior Parsoss. Were there any specifications ? 

SEi-AToa McFbrras. Yea; numbers of them. In the Chase ease the 
Senate did not go into secret session to make up a verdict, nor were the 
merits of the case discussed at all. The same rule was observed in the 
case of the United States vs. Peck. 

Senator Scott. I was going to remark, I was in favor of proceeding 
in this case without discussion, and openly before thn worid. If we are 
to go into a discussion among ourselves in regard to this matter, it may 
be proper and prudent for us to have a secret session. What can be 
the object of any member discussing any point in any article of the im- 
peachment, unless it be that he has formed his own opinion, and feels 
so deep an interest in the matter that he desires to make proselyt-es of 
others to those opinions? No necessity can arise for it., unless upon a 
presumi>tion of this kind. I have mine; and I presume evpiy Senator 
upon this floor has his opinion upon this subject Perhaps I could not, 
if I desired, change the opinion of a single Senator; and I would not if 
I could. I vote for myself. It is a duty I owe to my country to vote 
according to what I conceive to be right and justice in this case, un- 
influenced by any, and without attempting to influence any to vote as I 
do, for the purpose of carrying the verdict this way or that way. By 
pursuing this course, sir, wo discharge our duty, not secretly, but public- 
ly, in the face of the world, and conscientiously in regard to ourselves, 
without being subjected to the influence of this man's opinion, or that 
man's opinion, as he may desire to express it here. I think I should 
have preferred the former resolution, but I shall vote for this ona I 
do not, however, conceive it necessary to repeat the question to each 
member as his name is called. 

Senatob Parsons. It would not be proper for me to retain my seat. 
Mr. President, and say nothing, after the remarks that have fallen from 
the lips of the Senator from Buchanan, (Mr. Scott) He ia,timates the 
object of the proposition introduced by myself was to give some an op- 
portunity of influencing others. I most emphatioaliy disclaim any such 
object or intent; and I am sure lean convince this Senate that the 
gentleman from Buchanan is the only one who could possibly have put 
upon it such a construction. Sir, I will call his attention to the fact^ 
if he was ever so low in the law as I have been, for I have plead before 
a Justice of the Peace, where I would address a jury in a cause involv- 
ing five dollars — that in such cases jurymen are permitted to retire and 
consult together as to what they would do in the premises ; and no one 
ever supposed the object or intent of the law was, that one juryman 
should be permitted to control the balance. Again, sir, in tlie Supreme 
Court of this State, in which I have had the honor to have some ex- 
perience in practice, I have never yet known tlioni to pio 
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opinion in a cause without going into a respectful deliberation I of- 
fered that resolution out of the respect which I thought this Court owed 
to the people of the State, and out of respect to the nghts of this r£^ 
Bpondent. Why, sir, if it was a fiv^do lar case before the Circuit Court 
of our State, they would not jump at it ma moment, and before the 
sound of the counsel's voice had disappeared froia the walla. 1 did not 
offer the resolve for the purpose of getting up debate, but simply to 
eive Senators time to investigate this matter ; to look over the immense 
amount of authorities that have been brought into requisition; and to 
eatisfv themselves what they ought to do in the premises. I confess, 
Mr President, I have given careful attention to this case ; but there are 
two or three articles about which my mind is not made up. AlUiouga 
I have labored to take notes of this testimony, and to examine the 
authorities in order to be ready to vote when the case waa submitted, 1 
supposed as a matter of course we would be entitled to some deliberar 
tion. and not deprived of the same rights which the humblest jury ui 
the land is entitled to. I presume the object of ttns judgment is to 
render a true verdict between the State of Missouri and the accused. 
A Senator upon my right says he wishes to -^^^^^^^^t^'^ S"*"*VrHi'^«i 
Perhaps there are other Senators upon this fioor who afford additional 
arguments in favor of my proposition. 

The gentleman speaks about a secret session. Does not your grand 
iurv seci-elly deliberate ? Do nof your petit jurors retire to a room, 
placed under the charge of the Sheriff, while they deliberate upon the 
matter under tiieir consideration ? Does not the Supremo Court delib- 
erate in privacy before rendering a verdict? Did not the Senate of the 
United States, in the impeachment ease of Chase, retire from the halt 
in which the trial had been progressing to their council chamber, anil 
in private deliberate upon the questions of law presented in tlie case ( 
It &oas seem to me, in view of these facts, and in view of the rights of the 
parties concerned, we are entitled to the privilege of giving this matter a 
calm and respectful consideration. 

SBKiToft Scott. I only desire, Mr. President, to reply to one position 
taken by the Senator. He regards this Senate as a jury sitting here to 
trv a cause in which they must agree in their verdict, and that without 
consultation it would be impossible to know whether they agreed or 
not. Now I will admit, sir, that were we a jury, or like a jury had to 
agree in our verdict, without consultation it would be impossible to 
know whether we agreed or not. Whan a jury retire to consult about 
making up a verdict, it is impossible for them to arrive at the unanimi- 
ty requisite unless they do hold a consultation. Orand juries, however, 
do it, not tor the mere purpose of consultation, but because they 
are made a, secret tribunal, and required by law to hold their ses- 
sions in secret It is not necessary that we agree. Each one rnust, in 
the exercise of his own judgment, and under the dictates of his con- 
science say whether he believes the defendant guilty or not guilty; and 
it is not necessary we should consult about and agree among ourselves 
what kind of verdict we will render in this case. I had no reference to 
the resolution introduced by the Senator. I could conceive of noobjeot 
any one could have in view in holding a secret consultation in regard to 
this matter, unless it was to give members an opportum^, by expressing 
their opinions, to influence the opinions of otbere, and that the case 
might be detormined differently from what it would beii Senators were 
to vote their independent opinions, without hearing the opinions Ot 
others expressed. This is the position I took, and I think it is a cor- 

''^'e^tor CflURCBii.L. For one, Mr. President, 1 do not wish to act 
hastily upon this subject. This is a esse of vast importance, not only to 
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the respondent but to the State. We have applied ourselves most in- 
dastnously in the examinntiou of this case, having since its commence- 
ment met here at eight o'clocfc in the morning and remained until noon 
and met again at three and remained until five o'clock in the afternoon' 
and we ahouM not precipitately aot upon it now. A portionof the print 
ed evidence h^ been put upon nay table since I entered the ehantber, 
and I should like to have a few hours to examine it Idonotthink it 
wiU do any Senator harm to give one night's cool reflection to this sub- 
ject. I.ike the Senator from Oole (Mr, Parsons) and the Senator from 
Jasper, (Mr. Earns,) I would not take an immediate vote on the case 
McFerr™*! ^S*'"^"* *'>« proposition of the Senator from Daviess, (Mr! 

SEfuioR KcFerra-i. I desire to state, that, if the Senators wish to 
nave time to investigate the evidence or law governing this case, I have 
no objection, after the resolution is passed, to adjourn until to-morrow 
morning, to give them an opportunity for that purpose We can tlien 
come to a du'ect vote upon the matter before us. 

Sbsatok Joxes. Without debate? 
^^^NiTOR McFerr4N. Yes, without debate. I am prepared to act 

Sesator Eiiss. Since the Senator from Daviess (Mr. McFerran) has 
changed his propoaitioo, and there is a reason for the adoption of the 
rfaolution he now oflfers, I feel it necessary to state a further obiection 
I have to that resolution, which I did not think it necessary to state be- 
fore. I want a little time to examine some authorities and testimony. 
1 am now hrmly of theopmion that it is our duty to vote upon each speci- 
ncation in place of each article. Now, I find in certain articles eight or 
ten different apecifioations. I ana prepared to say that on some ofthesa 
specifacawons I shall vote one way, and upon other specifications I shall 
vote differently, home of them the testimony may fully sustain and 
others it may fall far short of so doing. ' 

Sesaior Goodlett, I wish to say one word in reply to the gentleman 
irom Jasper. I understand that we vote upon tliese articles pretty 
much as ajury does on a case submitted to them. For instance an in- 
dictments submitted to a jury, and the verdict of that jury is, whether 
the man is found guilty on the indiotmant. The mere tact that it goes 
on to say the prisoner did not have the faar of God in his eyes and was 
instigated by the devil, does not force ajuryman to believe or disbelieve 
It. Ihese speciflaations are Hke different counts in an indictment If 
any one specification m any one of these articles is true, and the Senate 
d ^^J^if ^^' * '^ sufficient in itself, as I conceive, to sustain the arti- 
Sekator R.US3, I would like to ask the Senator from Johnson if he 
does not believe it possible that this Judge may be guilty of some one of 
these specifications, and not guilty under the article ? 

Senator Oooolbtt. That may be so. The specifications may be all 
true, and yet not sustain the charge of the article, and herein Ues the 
lolly of voting upon the specifications, 

Sesatob Buss, I look upon it as a veiy different thing fmm a jury 
triaL When a jury, in deliberation as to the guilt or innocence of a per- 
son before them, once make up their verdict it is final. It does not go 
upon the records— it does not publish to the world any reasons Quite 
ditterent with us,— here is a record. Upon each specification I want to 
vote mtelhgtbly and understandingly, so that the country wiU see what 
we consider to be criminal and what not criminal. 
Sesatok &O0I1I.ETT. Is that resolution subject to amendment 1 
Mr. Pbesident. It is about as far as it can go in the way of amend- 
ments already. 
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SBi-iToB GooDLETT. I ODly wish to amend it in order to cut off debate. 
I well see now, from the diaposition already manifested, that there will 
be a heavy discussion for three or four days if the proposition prevails 
to discuss the case. I have not the least doubt but that every member 
of this body has already made up his mind from the law read and the 
evidence brought before us. Nevertheless, if any additional information 
can be obtained, I am willing to hunt for it ; but I do think it useless to 
Buffer debate from one day's end to another, 

Sbsator Paksoks. Until the judgment is rendered, I suppose all pro- 
ceedings that take place are part of the trial, I do not see the respond- 
ent in his place, and I doubt the propriety of taking any further steps 
in the case without his presence, or at least vtithout having mtormed 
him of our proceedings. The respondent may be under the impression 
that we have gone into a private consultation about this matter, from 
what took plaoe in the forenoon. I hold that he has a right during this 
discussion to make any objection, amendment, or altei-ation to any pro- 
position that comes up that he may see fit. - , . , 

Sesatok Gooblett. This is a new idea, that a party has a right to go 
before a iury after it has retired and make suggestions to it 

Sbsator EoBisaoK. I have an objection to that resolution. There are 
specifications in all these articles upon which I presume every member 
of the Senate will vote in the affirmative, and yet, taken by themseivee, 
they are harmless. Here in article one is specification three, whicU 
simply charges that he refused to hear counsel in a certain case. In 
what position are we placed in voting upon this article affirmatively or 
negatively as a whole, contrary to the evidence ? I hold there are speci- 
fications that have been and others that have not been established, it 
is the specifications that make out an article, and not simply the allegar 
tion. If there is no necessity for voting on these specifications, there is 
no necessity for having them. If we vote upon anything at all, let ua 
voto upon the proposition, and not upon a genera! declaration. Yet, sir, 
1 have little practical knowledge of any proceedings of this kind ; but it 
seems to me the proposition of the Senator is an absurdity. He pro- 
poses to voto upon the whole article, and yet not touch one of the propo- 
sitions contained in it If the speoifloations were directed towards one 
point, the case would be different ; but we have various charges under 
the same general affirmation. We may regard some of the charges as 
true, and some of them as false ; yet if we vote in the afflrmatl^;e upon 
the article itself, we vote upon the truth of the apeoifications, when the 
evidence may be insufficient on some of them. I shall vote against the 
resolution. , , it. r i 

The substitute offered by Senator McFerran was agreed to by the ioi- 
lowing vote : 

Ayes— MesEFB. Brown, CoIeman.Frazier.Goodlett, GuUett, Holliburton, Hnrria, 
Hedgpeth, Horner, Hyer, Jones, McFarland, McFarran, Mo'^'-'S. ^^''''^'i' 
O'Niil, BichariJson, Scott, ThompEon, Vernon, Watkms, TVilson, Wood, and 

KoES— Measra. Byrne, Churchill, Foi, Mcllvaine, Parsons, Peyton, Eaina, 
and Bobinson— 8. 
Absent — Mr. Johnson. 

Sbsatob Churchili. I would like the Senator to make an explana- 
tion. Suppose the respondent is guilty on some of the specifications 
and innoceii t on others ? , , -. ■ 

Sesator McFebbajt. In answer to the Senator, I would refer again 
to this authority,— the trial of the impeachment of Judge Chase, 1 he 
fourth article of that case contained five specifications, but the vote was 
taken upon the entire article, and not upon the specifications. Ut 
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course Senators voting on the article believed there had or liad not been 
enough proven under it to authorize the finding of a verdict of guilty. 
As in the counts of an indictment, some of the specifications may have 
been good and some bad; or they may have been ail good or all bad. 
NoTO, we are setting here both aa judges of tact and law, and I presume 
that as a body we pass wpon the sufficiency of the article* and upon the 
proof to sustain them. One of the specifications may be proven to be 
true, and it may be sufficient to sustain the charge; another specifica- 
tion, although proven, may be insufficient to warrant the finding of an 
article against the accused. Now, I would say to the Senator from 
Boone, (Mr. Robinson,) that when he characterized the voting upon the 
articles an absurdity, he was in tbe teeth of authority, In the respec- 
tive eases of the United States vs. Peek and Chase it was never propo- 
sed to vote upoa the specifications. The article includes the specifica- 
tion in the same manner the gi-eatei- includes the less ; and if we find 
that the article is supported by the proof of one or more specifications, 
we are to pass upon its sufficiency. 

Sekatok Eiiss moved to amend the resolution by striking out the 
word " article" where it occurred in the question to be proposed by the 
President, and insert in lieu thereof the word "specification-" which 
amendment was lost by the following vote; 

Ates— Messi'S. ChvirehiU, Fos, Harris, Mcllvjiine, Peyton, Rains, and Rob- 

NoBS— Messre. Brown, Byrne, Coleman, Fraiier, Goodie Lt, Gullett, Halliburton, 
Hedgpeth, Horner, Hyer, Jonea, MoFarlii,nd, MoFerran, Morris, Ha*1and, 
O'Keil, ParaonB, Richardson, Seott, Thompson, Vernon, Watkins, Wilson, Wood, 
and Wriglil— 25. 

Absent— llr. Johnson. 

The question being upon the iidoption of (he resolution, it was adopt- 
ed by the following vote : 

AvE3— Mesara. Brawn, Byrne, Coleman, Frazier, Hoodlett, Gullett, Hallibur- 
ton, Harris, Hedgpeth, Horner, Hyer, Jones, MoFai'land, McFerran, Morria, 
Rewland, O'Heil, Eichardaon, Scott, Thompaon, Vernon, Watkina, 'WitsoD, 

;, Parsons, Peyton, Rains, and Bob- 

Absciti—yii. Johnson. 

Sesitoi! Chcrchim., Since we have agreed upon the order of trying 
this case, I move that the Senate adjourn until 10 o'clock to-morrow 

Senator Goodlett. In order to relievo the Senator, I move we com- 
mence at the bottom of the roll and call upward. 

Senator Chcrchill. I do not flineli at any responsibility, but at the 
same time I think a little reflection will hurt uo one. — 

Senator Newi,axd. It strikes me that if we adjourn until to-morrow 
morning to examine the testimony already printed, the same reason 
would apply until all the testimony in tbe case was printed and exam- 
ined. I think it unjust for Senators to ai^ourn to examine testimony 
that has been offered here on behalf of the State, without the possible 
prospect of getting the testimony printed that has been introduced on 
behalf of the respondent. I do not think we can accomplish anything 
by adjourning, and consequently I call for the ayes and noes on tie 
motion. 

Sesatok RAisa I want to remind Senators of the courtesy they have 
been extending to each other during the pendency of bills in this body. 
Whenever a. member hut re.queated time to examine a bill, it has been 
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granted. But here it is proposed to compel ua to vote oi 
not of minor importance, but one in which many interest b and rights 
are invoWed, though we ask a little further time to examine it. Com- 
mon courtesy demands that the request be complied with, 

Sbsatob O'Neil. I can safely say the same tiling mj colleague has 
heretofore expressed. There are questions here upon which I am not 
prepared to vote ; but twill say, sir, that if compelled to vote, wherever 
I have a doubt upon an article, that doubt shall be in favor of the re- 
spondent. This, sir, we owe the respondent, and this is the usual mode 
of proceeding. In addition to this, the gentleman will please to recol- 
lect that by adjourning until to-morrow morning, as has been remarked 
by one Senator, no opportunity will be given us of examining the testi- 
mony of the respondent, and ao we shall not be in a better position to 
decide upon the evidence of the case than wo ai-e at the present time. 
Itwillbeto the disadvantage of the respondent if we adjourn until to- 



SesiToa GooDi,ETT. Mr, President, I have been here from the com- 
mencement of this trial to the present moment I have heard every 
particle of the evidenee. and all the arguments on both sides of the 
ease. Knowing as 1 did, that one of the members of my family was 
lying on a bed of sickness during the time, I have staid here and at- 
tended promptly to my duties, though constantly suffering in mind on 
their account. And am I now to be denied the privilege of going home 
and attending to my family because some Senator has been too negli- 
gent to att-end to the progress of the trial ? There is no man more dis- 
posed to do justice to this case than myself, sir. Let those Senators 
who are not prepared to vote be excused until to-morrow morning, but 
let those who are ready to vote upon this question, vote now, so they 
can go home to-movrow. I feel myself prepared to vote upon each and 

every allegation in these articles of impeachment; and I do h "■ 

that no ai^ournment will take place to deprive us who are so 
to go home of the privilege of so doing. 

The motion to adjourn was negatived by the foOowing vote : 

Atbs— Messrs. Byrne, Churcliill, Coleman, Fox, Halliburton, Hadgpetb, 
Hyer, Mcllvaine, Parsons, Peyton, Rains, Robinson, and Walkina — 13. 

Noes— Messrs. Brown, Praaicr, Goodlett, Gollett. Harris, Horner, Jones, 
McFarland, MoFerran, Morris, Ifewland, O'Heil, Kiehardson, Scolt, ThompeaD, 
Vernon, Wilson, Wood, and Wright~lS. 

Absent — Mr. Joiinson. 

Sbsatob Paksoks. Mr. President, J do not think it is right for us to 
proceed without the respondent being present. 

Sekatob W.1.TE1KS. I think the proper course would be to send a 
messenger to inform him that he can come or not, just as he chooses. 

Sesatok Joses. I don't think there is any necessity for that. The 
respondent is aware of his right to be present. *■ 

SESiTOR Brows. I think it due the Judge that he should have 
notice that we are about to pass judgment upon him. 

Sesatob PiRSOKs moved as follows : 

The reapondent not being in his aaatr— Ordered, That tie Sergeant- at- Arms 
be rsquired to infoi'm Uie respondent that we are now ready to pass judgment 
upon the artleles of impeachment exhibited against him in this cause. 

Senator Sgott. I do not think the respondent has any seat in this 
bar. If he chooses to come and set down, I for one have no objection. 

Sesator Kaiss. There is a seat assigned him by resolution. 

Sesator Scott. I suppose if the respondent is at home, the Sergeant- 
at-Arms, under that resolution, would be compelled to go to him. 
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Sbsatoe Jokes. I do not suppose, air, that tbe respondent considers 
it proper to be present when the Senate is passing sentence upon him. 
His noQ-attendance may resulf from motives of delicacy. I apprehend, 
sir, that under similar circumstance most men not altogether devoid of 
sensibility would absent themselves. 

The motion was then rejected by the following vote : 

Ates— Messrs. Brown, CliurehiU, Fox, Gullett, ITeagpeth, McFarland, 
Parsons, Peyton, Rains, Biohardaon, Eobz"-"- "-■' ™■■'■^■'—^ '» 

Noes— Messrs. Byrne, Coleman, Frazi 
Horner, Hyer, Jones, McFerran, Mcllvaine, Morci 
Thompson, Vernon, "Wilson, Wood, and Wrigh1>-20. 

Absent~-MT. Johnson. 

Article I. was thea read; and the question prescribed by the resolu- 
tion having been announced by the President, and the roll having been 
called, there appeared as voting "guilty;" 

Messrs. Brown, Byrne, Churchill, Frazier, Halliburton, Horner, Hyer, Mc- 
Farland, McFerran, Mcllvaine, O'lTeil, Parsons, Thompson, Version, Walkins, 
and Wrighl^ie. 

There appeared as voting " not guilty :" 

Messrs. Coleman, Pox, Goodiett, Gullett, Harris, Hedgpcth, Jones, Morris, 
Newlaud, Peyton, Bjiins, RiehardsOQ, Kobinson, Scott, Wilson, and Wood— 16. 
Ab$ent— Mr. Johnson. 

Two-thirds of the Senators preJ!ent not having voted "guilty," the 
President of the Senate declared Albert Jackson acquitted of the 
charges in the first article. 

On Abticle II., those voting "guilty" were: 



Those voting " not guilty " were ; 

Messrs. Churchill, Coleman, Fox, Gullett, Halliburton, Harris, Hedgpeth, 
Jones, Morris, Newland, O'Neil, ParsonB, Peyton, Raii-.s, Richardson, Robinson, 
Scott, Watkiiia, Wilson, and Wood— 20. 

Absent — Mr. Johnson. 

And the respondent was declared acquitted of the charges in said 
article. 
On Article III, those voting "guilty" were: 



and Watkin 

Those voting " not guilty " 

Messrs. Churchill, Coleman, F 
Newland, Peyton, Rains, Robins 
Absent— 'iilr. Johnson. 

And the respondent was declared acquitted of the charges in said 
article. 

On Aimci.E IV., those voting "guilty" were; 
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Those voting " not guiUj " were : 

Mesara. Brown, Byrne, Ohurcliill, Coleman, Pox, Fraaler, GuUett, Ilarris, 
Hadtcpeth, Horner, Hyer, Jones, Mcllvaine, Morris, Kewland, Teytou, Ritina, 
Eobmaon, SooU, Vernon, Wilson, Wood, and Wright— 23. 

Absent— Mr, Johnson, 

And the respondent waa declared acquitted of the charges in said 

On Article V., those voting "guilty" were: 

Messrs. Hyer and Thcmpaon— 3. 

Those voting "not guilty" were: 

Messrs. Brown, ByrnE, Churehitl, Coleman, Fox, Frn^ier, Goodlclt, Gullelt, 
Halliburton, Harris, Hedgpeth, Horner, Jones, MoFariand, McFerran, Mell- 
vaine, Morria, Hewland, O'Neil, Paraons, Peyton, Baiua, Riohardson, Robinaon, 
Scott, VemoB, Watliine, Wilaon, Wood, and Wright^SO, 

Aisent—lir. Johnson. 

s declared acquitted of the charges in said 

On Article VI, those voting "guilty" were: 

Meeara Byrne, Churchill, Frazier, Good!ett, Halliburton, Horner, Ilyer, Mc- 
Fariand, McFerran, Mcllvaine, Paraons, Eidiardsoc, Thompoji, Vornon, Wat- 
kin a, and Wright— 16. 

Those voting "not guilty " were : 

Messrs. Brown, Coleman, Fojt, GuUett, Harris, Hedgpeth, Jonej, Morris, 
Kewiand, O'Neil, Peyton, Baiua, Robinson, Scott, Wilson, and Wood— Ifi. 
Absent— Mr. Johusou. 

And the respondent was declared acquitted of the charges in said 
On Article VII., those voting "guilty" were: 

Mesars Brawn, Byrne, Frazier, Goodlett, Halliburton, Horner, Hyer, McFar- 
land, McFerran, Mcllralne, O'Neil, Parsoiia, Richardson, Thompson, Vernon, 
Watkias, and Wright— 17, 

Those voting "not guilty" were: 

Measra, Cburcliin, Coleman, Fox, Gullett, Harris, Hedgpetli, Jones, Morris, 
Kewiand, Peyton, Raiua, Robinson, Scott, Wilaon, and Wood— 15. 
Absent — Mr. Johnson. 

And the respondent was declared acquitted of the charges in said 

On Articlk VIII., the vote stood for "guilty:" 

Mr. Thompson — 1. 

Those voting " not guilty " were ; 

Messrs. Brown, Byrne. Churchill, Coleman, Pox, Frasler, Goodlelt, Gullett, 
Halliburton, Harria, Hedgpeth, Horner, Hyer, Jones, McFsrland, McFerrac, 
McnYBJEB, Morris, Newland, O'Neil, Parsons, Peyton, Bams, Rjchardson, fiobia- 
Bon, Scott, Vernon, Watkins, Wilson, Wood, and Wright— 31. 

Absenf—iU. Johnson. 
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And the respoiKieiit was declared acquitted of the charges in said 
article. 
On Article IX., those voting "guilty" were: 

MeBsra. Byrne, McFarland, McFerran, O'Nei), Parsnns, Tliorr]>a(in, ami Wat- 

Those voting "not guilty" were: 

MeasrB Brown Chnichill Coleman Fot Fr^aier, Gootilett, Gullett, Halli- 
burlon Harrn Hedgj eth Horner Hjer Jonea Moilvaine, Morris, Newlard, 
Pejton RaiD" Eichard on Pobm'oii Scott "\ernon, Wilson, Wood, and 



And the re pond>nt wi*. dei.lan,J icqmttod of the charges in said 
article 
On Akti.le X,, those voting 'guilty weie; 

Messrii. Brown, 'Byrne, Frazier, Goodlott, Halliburton, Horner, Hjer, McFar- 
land, MoFerran, MeHvaine, O'Neil, Parsons, Eains, Richardson, TbompsoQ, 
Vernon, Watkius, and Wright— 18. '^ 

Those voting "not guilty" were; 

Me^iars. ChvirohiU, Coleii 

Nowland, Peyton, Fjibinac 

Absetti — Mr. Johnson. 

And the respondent was declared acquitted of the charges in said 
article. 
On Akticlb XI., those voting "guilty" were: 

Messrs. BrowD.Byme, Chnrehill, Frazier, Gondiett,Hall!!iurtoii,Horrie, Hor- 
ner, Hyer, McFarland, JloFerran, MRllvaine, O'Neil, Pdrsoiis, I'eTton, Bains, 
I! iehardion, Thompson, VcrnoE, Wotkins, and Wright— 21. 

Those voting "not guilty" were; 

Messrs. Coleman, Fox, Gullett, Hedgpeth, Jonc«, Munis, Xewland, Eciljiiiiuu, 
Scott, Wilson, and Wood— 11. 
Absent — ^Mr. Johnson. 

And the respondent was declared a,cquitted of tho cliaige.s in ^aid 

On Article XII,, those voting "guilty" were: 



Those voting "not guilty" were: 

Messrs. Brown, Chnrchill, Coleman, Fox.Goodlett, Gollett, Harris, Hedgppllt, 
,1 on e.^, McFerrau, Morris, Newland, Parsons, Peytun, Rains, Richardson, Eoli- 
iuson, Boott, Watklns, Wilson, and Wood— 21. 

Abneat — Jlr. Johnson. 



On Article XilL, those voting "guilty" t 
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Those voting "not guilty" were: 



And the respondent was declared acquitted of the charges i 
irticie. 
On Article XIV., those voting ''guilty" mere; 



Those voting "not guilty" were; 

Messrs. Brown, Byrne, Churchill, Coleman, Fox, Frttzier, Gooiiletl, GuUctt, 
Halliburton, Harris, Hedgpeth, Horner, Hyer, Jones, MeFarlenrt, McFerrun, 
Mcllvaine, Morris, Hewiaud, O'Seil, Parsons, Peyton, Raiiia, Richordaon, Eob- 
insnn, Scott, Thompson, Voruon, Watkins, Wilson, Wood, and Wright— K2. 

JSsenf— Mr. Johnson. 



On Article XV., those voting "guilty " were: 

Messrs. Brown, Byrna, Frazier, Goodlett, Halliburton, Homer, Hycr, Mc- 
Fnrland, Mellvaine, O'Neil, Pareoiis, Richardson, Thomp^ou, Vernon, Wat- 
hins, and Wrigh^-18. 



Those voting "not guilty" 



s declared acquitted of the charges in said 
On AsTirLB XVI., tho.se voting "guilty" were: 

Messrs. Brown, B.yme, Charehil), Frazier, Goodlett, Halliburton. Iloiner 
Hyer, McFsrland, McFerran, McIIvaine, O'Neil, Parsons, Peyton, Richardson! 
Thompson, Yeraou, Watkins, Wood, and Wright — 20, 

Those voting "not guilty" were: 

Messrs. Coleman, Fox, GulTett, Harris, Hedgpeth, Jones, MoiTis, Newland 
Kitins, Robinson, Scott, and Wilson— 12. 
Absent — Mr. Johnson. 



On Article XVII., those voting "guilty" i 

Messrs. Brown, Byrne, Coleman, Fox, Frasier. Go 
Hyer, MoFarland, McFerran, Mellvaine, Pars 
Thompson, Vernon, Watkins, and Wright — 20 

Those voting "not guilty" were: 

Messrs. Churchill, Gulleit, Harris, iredgpoth, Jones, Morris 
Robinson, Scott, Wilson, and Wood— 12. 
Absent — Mr. Johnson. 
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And tlie respondent was declared acquitted of the charges ia said 
article. 

SESiToR Fox. Mr, President, I would ask the indulgence of the Sen- 
ate until morning. I would a great deal prefer having some little time 
to reflect upon this next proposition. It ia one which to my mind has 
been difficult, and it would be with much embarrassment that I would 
vote upon it at present. I had expected, Mr. President, that the entire 
testimony woijd be printed before we voted upon any proposition. I 
said nothing about it in the be^nningof our voting, and have submitted 
to some oppression of feeling in voting, because I saw there was such 
desire to dispose of the matter this evening. But I would insist upon 
indulgence on this proposition, until to^ morrow morning. I have used 
all diligence in my power ; I have been as attentive as I possibly could 
be in listening to the testimony and arguments in this case ; but I repeat 
that my mind is divided on this one proposition. 

Sekator Wright. Mr. President, I presume the Senate will excuse 
the gentleman from voting. 

Sesatob Pox. I do not ask to be escused. I do not want to be ex- 
cosed. If I do vote now I shall most certainly adopt the rule the hon- 
orable Senator from St. Louis (Mr. O'Neil) laid down to be governed by 
BO far as his action was concerned. 

SsifATOB Wilson. I hope, Mr. President, tho Senate will proceed to 

Sefatok Fos. I move an adjournment. 

The motion was negatived hy the following vote, the ayes and noes 
having been demanded by Senator Scott ; 

Ay*s— Messrs. Cliurehill, Coleman, Fox, Gullett, Halliburton, Harris, Hedg- 
peth, Mcllvaine, Paj-sona, Peyton, Bains, Sobiuaon, aud Wood— ]3. 

Noes— Messi-a. Brown, Byrne, Frozier, Goodlett, norner, Hyer, Jones, McFar- 
landj MoFeiTan, Morris, Newland, O'Neil, Eiehardson, Soott, Thompaoii, Ver- 
non, Watkins, Wilson, and Wright— 19. 

Abient — Mr. Johnsou. 

On Article XVIII., and last, which was then read, those voting 
"guilty" were; 

Messrs. Brown, Bvrne, Cliuroliill, Frazier, Goodlett, Halliburton, Horner, 
Hyer, McFariand, MoFerran, Mcllvaine, O'Neil, Parsons, Peyton, Eaina, Eieh- 
ardson, Thompson, Vernon, Watkins, Wood, Bud Wright— 21. 

Those voting "not guilty" were; 

Messrs. Coleman, Fox, Gnllett, Harris, Hedgpeth, Joues, Morris, Nesvland, 
Robinson, Seotit, and Wilsou— II. 
Absent— Mi. Johnson. 

And the respondent was declared acquitted of the charges in said 
article. " 

SeNiTOR Wood. I move the Court ai^ourn until 9 o'clock to-morrow 
morning. Carried. 

And then the Court adjourned. 
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SIXTEENTH DAY. 



Thcrsday, June 23, 1859. 

The Court nnet pursuant to ai^'ournmeat, and was opened by procla- 
mation. 

Senator Chckobill. Mr. President, I ask leave to change my vote 
on the second article of impeachment. 

Senator Verxos. I object 

Sesatoe Fox. I would inquire of the honorable Senator ivom St 
Louis if he understood the proposition at the tinae of voting ? 

SEtTATOE Thompsos. I hope the gentleman will suffer the cliange to 
be made. 1 can easily imagine how a man would vote, or how he would 
like to vote after an hour's refleetioti on that article. I hope my old 
*■"""'' ■"■" "ithdraw his objection, if on no other ground than that of 



Sbnatoe Verbos. I withdraw my objection. 
Senatoe GrooDLETT ofi'ered the following resolution : 

Resohed, That three thousand copies of the record, eTidenee, and ergumenta 
of the raanngars and respondent in the case of the State of Missouri against 
Albert Jackson, oq articles of impeachment, be pricted in bourgeois and min- 
ion type ; that Tlionias J. Henderson be appointed to superintend the printing 
of the same ; and that the Committee on Accounts be required lo audit and 
allow the espenses thereof; and that the Secretary of State be required to fur- 
nish fifty copies to the respondent and each of the managers, twenty-five copies 
to the State Library, one to the Eeeorder of each county, and to distribute tbo 
residue equally among the members of the two Houses. 

SESAToa Scott offered the following by way of Bubstitute : 

Sesolved, That the Journal of the present session of the Senate be published 
end distributed as prOTided by law in other cases, and that the evidence, both 
oral and record, in the trial of the Hod. Albert Jackson, be published as an ap- 
pendix thereto, and no other matter counected with said trial be so published. 

Senator Scott. I desire to make one or two remarks, sir, in connec- 
tion with that resolution. Now, I cannot for the life of me see the 
Eropriety of making the people of the State pay the expense of pub- 
shing all the arguments, and all the debates, and all the opinions tJiat 
have been made in the progress of tliis trial Itisamotter, sir, in which 
the public are not interested. If they had been, it is remarkably sin- 
gular that none of the newspapers that cater to the public taste, and 
whose business it is to furnish matters of interest to the public, have 
sent a reporter here to take notes of this trial for tbe benrft of their 
readers. It is an evidence to my mind that it is not considered a mat- 
ter of public interest. Now, sir, if any one has made a buncombe 
speech in this case that he desires to go before the public for his future 
benefit, let him print that speech at his own expense, as we have to do 
when electioneering. If no such speech has been made, why it is not 
necessary to publish these things in which the public are not interested. 
No one can be benefited by it but the individual who enunciated it; 
and 1 am not here, sir, to vote the money of ray constituents to publish 
any such enunciation. Why, sir, just look at the amount of public 
printing that was done at the last session of the Legislature. We find 
that durmg the progress of the session tbe amount paid out for public 
printing was enormous. We had a large amount of public printing on 
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that occsision, and, sir, that amotmt was necessary; but when we come 
to examine the Journal, as printed, what do we find there ? We find, 
sii'i something which, in my experience, never appeared in the Journals 
before. And for what ? Why was it, sir, that every petition sent to the 
Legislature, with the signature of every man signing that petition, upon 
every subject, no matter how fi-ivolous, appears printed as part of the 
Journal of the Senate ? It ha^ not, in my recollection, heen the ease 
before ; and if it has been, it is one of the expenses that should have 
been curtailed, and ought ever to be properly curtailed, for it is of advan- 
tage to no human being but the pubUc pet, — the public printer, who is 
to%6 made fat by sucking at the public teat. Aiid, sir, this ia the only 
object that can be effected, unless it is to publish buncombe speeches 
for the benefit of private individuaJs. Do Senators want all the argu- 
ments to go before the world as justification to them for the manner in 
which they have cast their votes in deciding this case ? Or will they not 
feel prepared to stand upon their own conclusions from the testimony 
and the facts, uninfluenced by anything but the convictions of their 
oivn consciences in regard to what is right ? Is it expected, sir, to show 
to the world that these arguments ought to have convinced men against 
their own convictions, and' that the verdict upon the several articles of 
impeachment ought to have been different? Isitintended, sir, tomake 
it an electioneering hobby with the people in order to justify tie action 
of this Senate? What can be the object, sir, I cannot imagine; but 
whatever it may be, it is not demanded by the public good ; it ia not 
demanded by the public interest They care nothing about thearau- 
ments ; they care nothing about what was said. What was done is the 
question, and wherefore was it done. The testimony in the cause en- 
hghtons them upon the subject and leaves them to form their own con- 
clusions. Now, sir, I should like for any Senator who is in favor of 
publishing these speeches to let ua know why it ia necessary to publish 
them. Why, many things have occurred that would come within the 
resolution to which I have offered a substitute, that Senators would 
scarcely wish to see before the world as part of their proceedings.^ I do 
not recollect all the frivolous matters, but I will call the attention of 
the Senate to one. A few days ago, a Senator arose from his seat and 
asked leave of absence for a few minutes, and he said he wanted to go 
out and it would not take him long. [Laughter.] 

Sbsatob Paksoks. If the Senator will allow me, I will call his atten- 
tion to the fact that the resolution does not provide for the printing of 
the arguments of any Senator, or the argument of the Senator upon 
my rignt, (Fox,) but only the arguments of the managers and the re- 
spondent 

SsifATOR Scott. That may be the case, sir, but it is not necessary to 
publish the arguments of any one. If it is neoessai-y that these argu- 
ments be published, is it not equally so that every proceeding of the 
Court go before the world? Why select one, two, or Wiree of the 
speeches and publish tbem to the world for the benefit of posterity and 
the ' rest of mankind,' to the exclusion of other able arguments ? I 
suppose no Senator's opinion has been changed by any argument.^ It 
was the duty of the parties to make their argument ; they had a right 
to do it, and to undertake to influence Senators. They have dischargetl 
that duty faithfully ; but, sir, it is not necessary that we publish these 
arguments in order that every man, woman, and child in the State of 
MKSouri shall be able to see whether they made able arguments or 
otherwise. How are the public interested in these arguments ? If the 
public was interested, the public had a right to come here and listen ; 
and the newspapers had a right to come here and report these argu- 
ments if thev thoiisht them interesting to the reading public of the 
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State- I am opposed to putting my hand into the public treasury and 
paying to show the people whetlier or not able arguments, pro or con, 
have been made during this trial. I hops the Senate wOl not do it 

Sesatoh McFbrban. I am very much in hope that tie articles of 
impeachment, the replication, aod every particle of the testimony in 
this case wiU be published. I differ very much with the Senator from 
Buchanan, (Mr. Scott.) I believe we differ on all important cases. I 
think the gentleman is too far from land in his little boat; be cannot 
row against time as he did in days of yore. He says the people of the 
State are not interested in this, trial. I should hke to know if they are 
not interested in knowing what their representatives have done in this 
caae, in view of the fact that they foot the bills. Is the gentleman 
afraid that the publication of the report of this trial will give an un- 
pleasant notoriety to his actions here? The only regret I have with 
reference to my action is, that I did not vote "guilty in the two in- 
stances where I voted for an acquittal 

Sesator Scott. I call the gentleman to order. My point of order is 
that he is referring to his action in the past, in regard to a matter in, 
which the character of a private individual is interested. 

Sesator Goodleit. Mr. President, I must confess I am a little aston- 
ished at the vehemence and energy with which the Senator from Bu- 
chanan has opposed the printing of the records ; and my astonishment 
is increased when I see him make an attempt to arraign an ofRcial for 
the manner in which the Senate Journal is printed, when such ques- 
tion beais not the least relevancy to the point at issue. 

The very idea of publishing Wiese proceedings was suggested to me 
by a gentleman opj)ospd to the proceedings themselves. It never en- 
tered my mind until that time. I saw a desire upon the part of many 
that the people should know what had taken place here. 1 am sur- 
prised to see the gentleman oppose it. He talks about the press of this 
St*te not having taken interest in this matter. I hold in my hand the 
receptacle of all the Black Republican vilenesa of this State, in which 
an attempt is made to pour down upon the heads of the democratic 
members of this Senate the infamous and vituperative chaj-ge of having 
been actuated by a party spirit and partisan z&il in the prosecution of 
this ease of impeachment. 

Sir, I have endeavored as a member of this Court, acting under a 
solemn oath, to discharge my duty during the pendency of this trial. 
To-day, I stand here as the representative of a free people, democratic 
in principle— sent here to represent democratic principles and measures,, 
and to sustain the party to which I belong; and when I see an effort 
made tending to cast calumny upon that party, I hold it due to my 
constituents and the intelligent people I represent, to stand upon this 
floor and repel the accusation, let it come from whi^ source it may. 
Why, sir, but a few days ago it was published in a newspaper that the' 
expenses of this impeachment would be forty thousand d^lars, when,, 
tir, taking into consideration everything pertaining to it, including this, 
piintiug, I am informed the expenses cannot exceed fifteen thousand 
dnllais. 

Sen iTOK Newlasd. I understand the expenses of this session will be 
foui teen thousand dollars. 

Se\ator Goodi.etf. If it costs iifty thousand dollars, I stand up here 
m favor of sending a report of it broadcast to the people ! [A voice, 
that's nght''] Sir, we owe it to ourselves to let the people know up- 
on what testimony we have acted, and what arguments have been 
brought before us. Besides this, I want the lawyers of this State to see 
their pi ivileges; I want the people tu see the rights they hav-e in courts 
of justice ; I want them to know that a Judge of the Circuit Court haa 
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a right to issue an. attachment and imprison a man upon whom no pre- 
TJous process has been served. 

Senator Robinson. I call the Senator to order. The gentleman 19 
alluding to matters that sLowld not now be considered. After a night of 
rest, some gentlemen appear to be still very restless. Now, I occupy a posi- 
tion in which I am perfectly collected, I feel no uneasiness about this 
matter, and desire no disturbanco about it If gentlemen think proper 
to go into a discussion of the evidence after a verdict has been rendered, 
I am willing to take a part with them. 

Sekatok Watkikh. Has the Senator a right, Mr. President, to get up 
and put another gentleman down ? 

Senator Bobissos. I am perfectly vcilling to hear the Senator from 
Johnson, (Mr. Goodlett,) but I want to inform him — 

Mr. Pbesidext. The gentleman from Johnson wilt confine his re- 
marks to the matter under consideration. 

Sbkator Parsons. If the Senator from Johnson will permit me, I 
will ask the Senator from Boone (Mr. Robinson) one question. I wish 
him to designate the "restless persons" of vrhom he spoke. 

Senator Robiksok. I referred to the remarks that fell from, the gen- 
tleman from Johnson. He attempted to discuss a matter to justify his 
action. I do not know how the Senator from Cole (Mr. Parsons) may 
stand in regard to it^ I do not presume the gentleman is restless. The 
remark was ironical. I did not design anything more by it than to 
quiet him. 

Senator Gooblett. I hope the conscience of the gentleman from 
Boone rests as easy upon this matter as mine is and has been through- 
out this investigation. So help me God, I have endeavored to perform 
my whole duty in this case, with a strict regard to the oath I took here 
as a member of this Court, avoiding the influence of party spirit and 
partizan feeling throughout the whole investigation. But, sir, we have 
done with the case; the respondent has been acquitted and discharged 
from the custody of this Court, and now, as a man. I have a right to 
express my opinion ; and I claim the right of setting forth the reasons 
why I want this document published to the world. 1 think I have the 
right to say here that it is necessary for the people of this State to know 
their rights; and this is one of Ibe reasons, sir, why 1 undertook to 
answer tha Senator from Buchanan. I want the members of the bar 
and the citizens of the State to know the rights they have in courts of 
justice. I want them to know that upon some of these articles twenty- 
one Senators have voted for the rights of the people. I have a right to 
refer to the trial, sir, in order to give the reasons why I want these tacts 
to go to the world. Do I understand the Chair to decide I cannot refer 
to the articles of impeachment by way of illustration to show why I 
vjant the matter to go before the world? I want the members of the 
bar in the State of Missouri to know the fact that when an attorney is 
in the midst of an argument before a court of justice, thata Judge 
from his seat on the bench may abuse him, bring charges against him, 
when the court room is crowded with spectators, and prohibit that attor- 
ney saying a word in his own defense, in order that these charges uncon- 
tradicted may be scattered broadcastover tbecountry ; I want the people 
to know that a Judge has the right to openly accuse a lawyer in court of 
swearing to a lie, or causing his client to swear to a lie; I want the 
people to know that a Judge can tamper with grand juries with im- 
punity. 

Senator Scott. T call the gentleman to order. 
Mr. President. The Senator will confine his remarks to the matter 
under consideration. I do not think it proper for Senators to enter at 
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this time iato an argument on the impeachability of ihe respondent in 

Sesator GoonLEir. I was undertaking an answerto the question the 
Senator propounded, with respect to the necessity of publisliing this 
trial. But if I am gagged and held down by the strict rules of this 
body, I cannot proceed to answer his interrogatoriee. 

Sesator Parsons. I have had a little experience on this floor, and it 
does seem to me the Senator from Johnson (Mr, Goodlett) is in order. 
Now, when a question comes up about printing any document, tfao sub- 
ject matter of that document may be referred to. When the question 
of printing the Governor's message arises, are not Senatoi-s at liberty to 
discuss matters referred to in the message, or any part of it ? The same 
privilege exists in connection with all documents, which, by the action 
of this body, become part of the records of the State. 

Sesatob Goodlett. I have no disposition to inflict a speech upon the 
Senate in regard to this matter, but as the Senator asked me to give 
reasons why I desired the publication of the report, I undertook to set 
them forth. I state here that the newspaper press of the State has been 
industriously engaged in circulating it over the country that the charges 
preferred against the respondent in this case were absolutely ridiculous. 
I call the attention of the Senate to a few remarks in the St Louis Dem- 
ocrat of yesterday : 

Trial of Judge Jackson.— Ths Jefferson City oorreapondent of the Sepublican 
denies that the trial now in progress before the Senate is aaauming n political 
cast. We should he gratified at this information if the writer did not mention 
a cireumstance which contradicts it completely. He states that eighteen Sena- 
e hostile to the aooueed. We maintain this impeaches the tribunal of 



gross partiality and, prejudice. The statement could not havo been made if 
Mie ei^teen Senators had not betrayed themselves by partizan espressions and 
decisions. The eloae observer should not be able to tell who are far and against 
the Judge, because none should be either for or against him until all the testi- 
mony is given. There are hut four, it seems, who lean to neither aide. We can 
accept the Bfjitement of the writer in the Repabliean, as far as it implicates the 
members of the Senate who belong to the same party as the SepuUican. We 
can also admit that the minority may be forced into a position by the majority ; 
that the unfriendly feeling manifested by the latter may make the former reso- 
lute in their eflorfs to give the victim of the impeachment fair plaj ; bat we 
assert that the political element must have been thrown in by the majoritj, who 
are, conaeqnently, responsible for the demoralisation with which such a move- 
ment ia fraught. » * s The publicationofthe testimony will be neceasary to 
the vindication of the Senate, if a verdict adverse to the Judge be rendered — 
otherwise it majf be truly said that the will of the pro-slavery demooraoy in the 
Legislature is the tenure by which the judicial office is to he hold in this State. 

What was here said was the mere conjecture of a casual corre- 
spondent. , 

I ask the democratic Senators upon this floor whicluK)? them pre- 
judged this case, or gave any expression before the conclusion of the evi- 
dence in the case afi to the guilt or innocence of the accused ? I under- 
take to say none. I have heard none in my conversations with all the 
members of the Senate. I consider myself one of the eighteen referred 
to in this article, and when I do so, I say the charge, so far as I am con- 
cerned, is utterly false. 

"Why select detached portions of the report of this trial to send out ? 
Let the people of Missouri understand the position that this distin- 
guished Judge occupies; let them see the arguments he made before 
this body ; let them see the authorities he referred to in order to sustain 
himself in the course he has pursued. 

So far as I know, sir, no member of the democratic party seeks to 
make political capital out of this mnttcr ; and ^o far as I am concerned, 
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I am determined that no man of th.o opposition, shall be, able to make 
political capital out of it If I cannot have these facts officially published 
and sent forth to the people in justification of a mtLJOTity of the members 
of this Spnate, I will put it over my own signature and send it forth. 
They shall know the ground upon which we have acted in this caae, I 
shall not undertake to defend myself from the charge of having been 
actuated in this matter by party feeling or partizan aeal ; but I hold that 
it is due those voting pro and can in this to give tho facts to the people 
and let them determine hew we acted in this matter. Sir, I impeach 
no man's motives upon this floor. I have charged no Senator with hav- 
ing acted contrary to the strictest rules of integrity. At the same time 
1 vrill not permit my motives to be impeached, either by the newspaper 
press or any man. I say it is necessary to the vindication of this body, 
that these facts go forth to the people ; and also that the people be in- 
formed of the extent of their ri^ta, and govern themselves accoi'dicgly. 
These, sir, are the reasons I have for wishing the publication of this 
matter. 

Sexator Vbbkok. I wish to make a few -observations. We have met 
here, and we have been acting under the solemnity of an oath, regardless 
of party. I have been a democrat from my cradle up to the present 
time, and as such I shall oppose at all times any attempt made to de- 
prive the public of information on al! matters pertaining to the general 
welfare. I ask who it is wishes to conceal his official acts from the pub- 
lic ? If it costs five thousand dollars to publish this report, let it go. Aye, 
sir, if the horse I ride shonld he taken from me to pay the t*xes which 
the publication of the proceedings in this case would cause to be levied 
on my property, I would say print the report and let the people see how 
far we have proved true to our ti'ust I do not want to hide my acts or 
the acts of my party from public scrutiny. Let the people see whether 
or not we have acted in a spirit of party animosity or partizan favoritism 
in the course we have pursued in determining the guilt or innocence of 
the respondent. If my action in the ease is open to censure, let my con- 
stituents know it, and hai'e some data upon which to predicate their 
disapprobation, and not mere idle rumor. Whenever I desert my colors, 
I want niy country to desert me, and lay me low. I shall vote for the 
resolution. 

SESiroR Scott, I do not desire to detain the Senate. It does seem 
tome I have stirred up a "hornet's neat " here very unconsciously, I 
have heard that " the galled jade winces," and unless the apothegm is 
applicable at the present time, I cannot for the life of me see when it 
would ba I propose in my resolution not to conceal anything from the 
public, except the speeches, from the fact that it is alone upon the tes- 
timony we are authorized by law to render a verdict. Have we based 
our convictions and formed our opinions upon the arguments, aside 
from the law and (acts? If so, I say we have perjured ourselves+efore the 
country and before God. I have listened to these speeches, and the views 
which each party introduced in regard to the law and the testimony ; 
but when I act, air, I act upon my knowledge of the law, as it has been 
given to me either by reading or hearing the authority announced from 
the Court I act upon that, and then I act upon the testimony that haa- 
been introduced, and not upon the opinion of any other man in regard 
to the testimony and proofs. Why is it necessary to publish these 
opinions ? I asked for these reasons before, but I have not been an- 
swered. Why is it necessary to publish the facts and the testimony 
here f " In order that the world may see the ground upon which we 
acted, and the people may know their rights," Will they know their 
righM from the opinions of the attorneys and the defendant in this case? 
Will they get their rights from the testimony and the speciflcations. 
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and the action of the Senate upon that testimony and those si 
tions 7 I do not ivisii to conceal anytliing. 1 will not take the ii 
tion as applied to me, that I wish to conceal anything from the public 
eye that the public are interested in. I ask for reasons why the argu- 
meut should be published,— for reasons why the public crib should be 
robbed in order to. publish the speeches of gentlemen that can benefit 
no one but the speakers. Is it necessary to show the defendant 
made a lame or an able argument in his defense ? or do Senators wish 
from the character of that defense to enable the people to judge of the 
qualifioations of the man for the high ofBcial position which he occu- 
pies ? Are they to pass their judgments upon the man ? If he is inca- 
pable, let them proceed against him by address. But they have pro- 
ceeded by impeachment The articles of impeachment with the repbca- 
tion have been published to the world. I propose to incorpoi-ate them. 
Let them go with the evidence upon which this Senate acted, and the 
public can see whether we have discharged our duties. I am not one 
of those, sir, that undertake to conceal my action. I aiu only opposed, 
ail-, to imposing the expense upon the people of publishing the speeches 
that have been made here. The people will not take these speeches to 
determine as to the character of our action. We are responsible to the 
people for our action, and we are also responsible to ourselves for the 
taithtul manner in which we have ti-ied and determined this case upon 
the law and testimony, and not upon the speeches delivered by the 
parties on either side. Yet, sir, gentlemen have been addressing th« 
Senate upon the presumption that some one is trying to prevent the 
testimony in this case from going before the country. My resolution is 
to publish that testimony. Then 1 say, sir, it is unjust to insinuate 1 
am trying to keep back any proper information from the people. I cUd 
not act upon the speeches, and if any other has, it is with him and his 
conscience. 

SEK.VTOI1 GooDLETT. Mr. President, I believe the constitution guaran- 
ties the right of every man to be heard by himself or counsel. Sow, 
the State and the respondent have been heard in this case, and I ask it 
it is not right to consider their arguments ? If not, why have they a 
right to be heard at all ? 

Sbsator Scott. I agree, air, that every man has a right to be heard 
ly himself or by his counsel. Where has he that right ? Belore a tribu- 
nal that is to determine his rights. He has been heard here before 
this tribimsd, according to constitutional privileges. If the arguments 
of the counsel or the defendant have influenced the action of any man, 
it is his business, not mine, I am one of those that act upon the testi- 
mony in the case and the law in the case. I do not blame any other 
Senator for the manner of his action, or the motive that have influ- 
enced him. I presume these motives have all besn corrects I have the 
kindest feelings for every Senator upon this floor, and I have the high- 
est opinion of their honor. But, sir, I ask again and a^n, why pub- 
lish fliese speeches? why take money out of the public treasury to 
publish the speeches that have been made here,— the speeches I am 
making? Why do it ? I say, sir, if any speeches are published here, it is just, 
. and nothing less than just, that all the speeches that have been made 
during this session, including those made on the subject now under 
consideration, should be published to the world. But I say it is not 
necessary to ptiblbh any. It is a buvtheitsome expense that can effect 
no good, unless it be to render still fatter the fat ofBeer of the govern- 
ment that gets more pay out of the public treasury than any other 
officer in the State.— and honestly gets it it may be. It may give a little 
eM to some of those that have delivered speeches. If this is a matter 
•ol' public interest, let it be urged as a reason why these speeches should 
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be published. Let us have a reason wby these speeches should be 

Eublished. I go for publisbiug to the world the testimony in the case, 
et the people see w&at testimony has been brought in this case, and 
what their rights ave. Sir, I am opposed to publiBhmg the speeches. If 
any are to be published, I say publish alL I want to get the speech I 
am making upon the record, so it shall go to the people protesting 
against this unnecessary expense on the part of the Senate. I say it 
u just to me that it shall be published. 

It has been asserted by some newspapers that this trial will cost a vast 
amount of money. The result has proven they are mistaken. 1 never 
believed it would cost the amount predicted by some. I am happy to 
know it has cost less than I anticipated ; but I am disposed to make it 
cost less if I can do it, without depriving the country or the parties of 
anything that is necesaai-y for them to have, in oi-der to enable them to 
form a correct judgment of the nature of our action. But the speeches 
do not convey such information. I presume no individual in the coun- 
try will be governed by the speeches. It may be the opinion of some 
man that one speech would have caused him to cast his vote in one 
way, and another man that another speech would have influenced him 
difl'erently ; but let each man decide from the testimony for himself. 

SBNATon WiiKifjs. I do not desire to discuss this subject, but I would 
beg leave to ask the gentleman {Mr. Scott) one question. You say 
there is no necessity for publishing the speeches. I ask you this ques- 
tion : Did you examine the law applicable to this case, or would yoa 
liave known the law applicable to this ease, had it not been pointed out 
and made known to you in these speeches 7 and will the people before 
whom you propose to lay this testimony know anything about the law 
applicable to this case, unless they read the record and the speeches? 
[A voice, "that's so."] 

Sesator Scott. It may be that down in the south-east the people 
don't know the law ; but I believe in every other portion of the State 
of Missouri they are presumed to know the law and their rights upon 
every case. But are these speeches to include all the law that has been 
read on both sides, and all the authorities that have been quoted during 
the proceedings ? 

SESAToa Hali.ibuston. Certainly. 

Senator Scott. I think then we had better collect them in pamphlet 
form, and publish them tor the benefit of the people. 

Why, sir, has it been a practice to publish the law in regard to the 
different cases that are brought by the country ? Has it ever been done 
in any case before ? I presume not. lias it been found necessary to 
publish the speeches that have been made pro and con in a case ? I 
presume not. I admit, Mr. Pivsident, I am more familiar with the law- 
since I have heard it expounded by the parties on each side liian I was 
before, and was better prepared to act in the case than I would have 
been in the absence of any authorities. But I presume each Senator 
here, had he never read tliese authorities, in the exercise of the high 
functions which devolved upon him in this case, would have been under 
the necessity of examining the law for himself to ascertain what it was. 
It has been to the convenience of the Senate that the parties have read 
the authorities bearing upon this subject; Uiey have enabled us to act 
knowingly ; but I presume we scarcely would have acted when we had 
taken an oath to try this case, until we had acquainted ourselves with 
the law. Sir, I am opposed to publishing these speeches, or any other 
proceedings connect-eil with this thing, excepting the testimony in the 
case, together with the pleadings. 

Sesator CauECKiLi.. I do not pretend to say the Senate should justiij- 
ali the votes I gave upon this subject. I wish to fall attention to one 
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thing. We all know a great many papers in the State have referred to 
this tvial which we bave just finished as a farce. The Senate has heen 
abused in various papers ia the country since the commencement of this 
trial This impeachment was gotten up by the House of Representatives. 
They sent their managers here to prosecute this ease, and I contend, 
Mr. President, that it is due to the House of Representatives and to the 
people that they should be enabled to see in what manner these gentle- 
men sent here to manage this case have conducted it, and how far they 
have performed their duty. 

I believe this is the second trial of the kind that has occurred since 
Missouri became a State--a period of nearly forty years. I confess I was 
very unfamiliar with the law governing such cases when this trial com- 
menced, and I take it for granted a m^ority of my constituents were 
j'jst as ignorant of proceedings of this kind as I was. For one I wish 
my constituents to Know what has been the evidence before us on this 
subject and the authorities cited by the parties, so they may understand 
whether we have performed the duties which we were sent here to per- 

I am sorry, Mr. President, that anything has been said here this morn- 
ing that would give this thing any political character whatever. I would 
say that, although many gentlemen have differed with me in this matter, 
and though I have voted to sustain a great many of the articles of im- 
peachment during the pendency of this trial, most of the opposition 
Senators I have heard say nothing about it. I believe in casting their 
votes they were actuated by just as conscientious motives as we upon 
the other side of the case were. 

Senator WAiKisa I hope the gentleman did not pretend to say the 
opposition, as a party, are influenced here? 

Senator Chuechilu I say the votes of the opposition will show that, 
as a party, they have not been influenced by party considerations. I 
ask to make that correction. I wished to state that fact, because, sir, 
since I have been here at this trial I have been struck with the evidenco 
of fairness and of conscientious motives manifested by these gentlemen 
in their action upon this subject. 

I believe this resolution, ofiered by the Senator irom Johnson, (Mr. 
Goodlett,) ought to carry; and I think it due to the whole country it 
should carry. A remark has fallen from the Senator from Boone, (Mr. 
Bobiason,) that after a night's sleep some gentlemen seem to be uneasy 
on account of their action on this subject. I can say that so far as I ani 
concerned in this matter I did not give a single vote in favor of these 
articles I would not stand by to^iay. 

Senator Eobikson. I had supposed my explanation of that remark 
was suffleient It was predicated upon what the gentleman from John- 
son was saying. I said it ironically. I thought the gentleman showed 
a disposition to sustain his action in the premises. I think he^as con- 
scientious in what he did. The Senator from Cole seemed to be a little 
anxious about it. If I had reflected, it would have been addressed to 
the Senator from Cole, because I know cogitation on these things influ- 
ences a man occasionally. 

Sbs.itob Chctrohill. The proceedings of bodies of this kind are not 
familiar to me nor to my constituents. I wish these proceedings to be 
published that every man in my county may know what has been done, 
and the reasons influencing Senators here in casting their votes. 

Senator Thompson. Mr. Pr^ident, I am opposed to the amendment 
and am in favor of having a reasonable number of copies printed con- 
taining the entirety of the proceedings in this case. 

Sir, the gentleman from Buchanan has been asking reasons for the 
publication of a full report of tlie proceedings, yet all the time failing 
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to bring forward an argument why it stould not be published. The 
question involved is noi, as the gentleman supposes, relating entirely to 
the influences exerted by the arguments upon the minds of the Senators 
in the formation of a. verdict in this case, but it comprehends a relatioa 
which exists between the House of Representatives and this body, to- 
gether with ijnportant considerations disconnected with the Senate's 
aotioa as a body, and traaiscending the contracted view which the 
learned gentleman has taken of the subject The House of EepreBen- 
tatives instituted proceedings in this case, prepared the articles of im- 
peachment, selected two of its metabers to manage the case on behalf 
of the State ; and now it is claimed by gentleman upon this floor that the 
action of the House through its Representatives here merits not suffi- 
cient consideration to entitle its publication as a part of the proceedings 
in the case 1 But not only so, — in their zeal to ignore the relation which 
the House of Representative sustains to the case, and to preventthat body 
knowing in what manner its representatives here have discharged the 
duties entrusted to them, they have overlooked the fact that the carry- 
ing out of their views would result in depriving the respondent, if not 
of an imperative right, of a courtesy, which, I trust, no Senatorial body 
in the United States under similar circumstances would be unwilling to 
accord to him,-~namely, that of publishing his defense in connectioa 
with the testimony against him, and allowing him to show to the world 
wherein its invalidity exists. 

Much has been said about the enormous expense of printing the ar- 
guments. I am authorized by my friend 0'H"eiI to say that the cost of 
printing the entire proceedings will not exceed two hundred and fifty 
doliai's. After having already expended fifteen thousand dollars in the 
examination of this case, shall we let the public remain in ignorance of 
our proceedings, the House of Eepresentatives in the dark as to what 
their managers have done toward sustaining their action, and suppress 
the respondent's defense, simply because a mere pittance, compared 
to the amount already expended, will furnish the desired information ? 
Why, su, I would pay for it out of my own individual funds rather than 
not have the full report printed. 

A debate has been going on here this morning, which 1 think, Mr. 
President, entirely out of order, — democrats and opposition, and all that 
sort of thing. I willingly acknowledge I am the worst partiaan that 
ever had a head; but I hope I have sense enough not to manifest its 
spirit on an occasion like the present, when it is entirely uncalled for. 
There is no party question involved here, and why sensible men 
should work themsdves into such a high-pressure state of party 
feeling, I can't imagine. I am not willing to believe my senses, even lE 
I thought I smelt a party " mice;" for thjs should, he the last place in 
the world for one to make his appearance. There will doubtless be con- 
siderable talk about what we have done here. Why, ia regard to my- 
self, it has already been said this morning by one of the Senators : 
"there's old Thomjson, confound his old skin, he voted giulty eveiy 
time— clean through." I have no objections to that ; yet I do think it 
is nothing but justice due myself and consfcituente, that when such 
charges are made against m© I may have the "documents" to show 
why I did thus ; and so does my old fiiend from Andrew, (Mr. Wilson,) 
who voted " not guilty." I want him to have a fair shake. If ever we 
should go before the people, (and there is no telling but that Missouri 
may turn the very way I want her to go,) I don't want his friends to 
slander mine, nor mine to slander his. 

I am in favor of printing, and I will vote gainst the amendment. 
We want to let the people know what constitutes an offense 
sufficient to dispossess a Judge of hi.H office. We also want to furnirih 
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lules of proceedings for the icstruction of Legislatures coming after 
us, before whom Biinilar cases may arise. It may be economic pohcy. 
It may be of great benefit to the Judiciary of the State. Why the 
gentleman from Bnehannn could ever get it into his brain that 
the arguments should not be published I can't see. As was said hy my 
friend from Cape Girardeau, (Mr. %('atkins,) who spoilt my speech, that 
was the very marrow. Why, what did I know about the law tliat bore 
on the case until it was referred to ? I venture there is none here so 
familiar with law as not to have leai-ned something during the progress 
of this tria). 

Sesatob P.1BS0S8. Mr, President, I had supposed, sir, when this reso- 
lution offered by the Senator from Johnson was read, that he would 
Snd a hearty concurrence in it from all parts of the chamber ; that 
the highest tribunal known to the State havin" rendered a most solemn 
verdict and judgment, one in which the people of the whole State are 
interested and must necessarily feel a great interest in time to come, I 
had supposed there would be no dissenting voice to letting them know 
what our opinions were and upon what they were founded. Sir, we 
publish documents here when in political session, many of which are of 
the slightest importance to the people of the State, and we send them, 
out by thousands. But here a great rule has been established in Mis- 
souri by the decision of this honorable Court, which, for future time, 
must work for weal or woe. As was said by the Senator from Johnson, 
rules have been laid down by the judgment of this Court which author- 
izes Judges to take certain privileges and to do certain things, the 
propriety of which has been doubted heretofore — at least whether they 
had that power or not We have by our solemn judgment here author- 
ized and directed, and said to the Judiciary of the Stat«, that it is the 
law of this land that you can act as couns^ in a certain manner. I ata 
not controverting the wise judgment of this Court ; but I say this is a 
rule which this Court has adopted, and that the Judges and counsel 
throughout the State ought to know their rights and -what are not their 
rights. The people of Missouri have been told by our judgment her© 
that a Judge may make certain assertions, and it is not criminal, — it is 
not high misdemeanor ; and if he make assertions derogatory to the 
character of parties litigant in his courts, this solemn judgment here 
sustains him. I shall not question the correctness of that judgment, 
but I say it is now the law of the land so far as rulings here are con- 
cerned, and our constituents ought to know it. It has been ruled here 
by this high tribunal, after mature deliberation and reflection, that the 
Judge before whom a criminal is upon trial is authorized to examine 
and interrogate a witness upon behalf of the prosecution, and — 

Sesatob Fox. I arise for the purpose of caUing the gentleman to or- 
der. My point of order is this : He now undertakes to determine for 
those who may have differed with him in judgment in casting tbfflr votes 
on this question, 'and assumes to try the conclusions which governed 
their action. 

Sekatoh HALWBrBTON. I would ask, Mr. President, if the rule does 
not rejjuire points of order to be made in writing ? 

Mr. Pkesidest. I do not know that it is so. I do not think the Sen- 
ator from Cole (Mr. Parsons) is out of order. 

SESATOit Parsons. I impugn no Senator's motives. No man will deny 
this judgment is the record of the highest tribunal of the State, that we 
are bound by it, and that future legislation wOl be bound by it. I shall 
not take, as did the Senator &om Buchanan, a political view of this thing 
:n the way he has taken it. I did not think about buncombe at all, and 
I did not suppose, in a dignified body like this, that word would ever be 
used. He charges that we desire to pi'int these speeches in order tliat 
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tion goes tbat no one voting m the minority was in favor of the publi- 
cation of his acts, it is unfounded. 

Senatos Watkins, We are about to separate, perhaps, never to meet 
again. I should regret exceedingly if anything 1 said produced unkind 
feelings. I am sure I did not mean to offend. But I take back nothing 
I said. I merely remarked a fact that could not be controverted. 1 be- 
lieve the gentleman from Franklin, the gentleman from Suchanan, and 
every gentleman upon this floor, has acted with as pure motives as I 
have upon this occasion. I repeat it, I did not intend to cast any slur 
or calumny upon any man; I merely intended to state a fact That 
fact does exist, and I will not retract. 1 hope we shall separate with no 
unkind feelings. 

Sehatob Eaiks. Mr. President, I shall vote for the resolution. I do so, 
sir, from different motives, however, than those that have been assigned 
by Senators who have spoken. I vote for it that the people may know 
what the gi'eat democratic party have done here. I am sorry any allu- 
sion to pai'tizanism was brought into the Court, because we have been 
recognized here as a jury, and have no right to introduce politics to in- 
fluence the action of the jury. I hope partizan feeling has influenced 
none here in the casting of a vote. I shall vote for the adoption of this 
resolution for this reason, in addition to the fact that the people of 
Missouri are entitled to the whole— not only to the evidence, but to the 
speeches that have been made by both sides; by the accused and by the 
managers. It will be recollected these managers were elected in the 
House of Eepresentatives, and have become, to a certain extent, ofiieera 
sent here by the State of Missouri They come here in the very same 
attitude we do, and they are responsible to the body that elected them. 
Shall we say, sir, to the lower branch of the Assembly, you have sent 
nianagei-B here to conduct a cause, and yet you shall not know Low they 
have performed their duty ? Notwithstanding it was attempted at the 
early part of this discussion to show that this was a party measure, and 
what is commonly denominated the "opposition" was afraid for this 
report to be printed, I am one, air, to vote for the resolution. The 
charge I hurl back in the teeth of the asserters of it. I believe that 
under the classification recently made lam denominated one of theoppo- 
sition. I am one of the opposition in so far as 1 am evei' ready to op- 

fose any attempt to bring a party matter into agrave decision lika this, 
never consult the interests of any party when I go to discharge a 
sworn duty. 
The resolution was then adopted by the following vote: 



land, O'Heil, ParKona, Peyton, Eains, EobinflOii, Si:ott, Thompson, Venior 
WatkinB, Wilson, Wood, and Wright— 28. 

Hoes— Mr. Gullett— 1. 

Absent— Messrs. Coleman, Johnson, McFerian, and Ricliardf6n. 

After some further unimportant business, on motion of Senator Wai 
KINS the High Court of Impeachment adjourned sine die. 
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